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THE ASSIGNMENT

The Council asked OLO to review current laws, regulations, and management practices related to
residential infill construction in older, more established residential neighborhoods in the County.
“Residential infill construction” was defined as construction occurring in the County’s R-60 and
R-90 zones; it includes:

¢ Demolishing an existing home and subsequently re-building a home on the same site;
¢  Constructing a new home on a vacant lot that has not been re-subdivided; and
o Additions or alterations to existing homes.

The specific objectives of this assignment were to:

o Identify the set of laws and regulations that govern residential infill construction;

o Review the Department of Permitting Services” (DPS) procedures and practices for
interpreting and administering the relevant laws and regulations; and

e Summarize data on location, number, and type of residential infill construction.

LEGAL FRAMEWORK FOR RESIDENTIAL INFILL CONSTRUCTION

Under authority provided by State law, the County Code creates a governance framework that
regulates residential infill construction primarily through the Building Code (Chapter 8) and the
Zoning Ordinance (Chapter 59). The County’s Zoning Ordinance established the R-60 and R-90
residential zones in 1954. Lots in these zones undergoing infill construction must meet building
standards defined in the Zoning Ordinance, which include standards for height, setback, lot area,
lIot width, and lot coverage. Some of these standards vary based on when a lot was initially
recorded, particularly for lots recorded before 1954.

Current height, lot coverage, and setback requirements in the Zoning Ordinance allow for:

e A home with over 5,000 square feet of floor area on a 6,000 square foot R-60 lot; and
e A home with over 6,000 square feet of floor area on a 9,000 square foot R-90 lot.

County law requires that all residential infill construction projects must receive a building permit
from the Department of Permitting Services. Depending on the proposed activity, a project may
also require a demolition, sediment control, right-of-way, and/or Historic Area Work Permit.
County law establishes certain requirements related to review, notice, issuance, inspection, and
appeals of these construction-related permits.

OLO found that County law is unclear with respect to the zoning requirements for construction
activity on lots legally created before the County imposed zoning standards in 1928. The factors
contributing to this confusion are: procedural errors related to the formal adoption of the Zoning
Ordinances in both 1928 and 1930; and varying uses and interpretations over time by government
authorities as to the zoning requirements outlined in these two ordinances.

For a complete copy of OLO-Report 20074, go to: www.montgomerycountymd.gov/olo




RESIDENTIAL INFILL CONSTRUCTION DATA =

DEMOLITION AND NEW CONSTRUCTION PROJECTS

Since FY02, demolition and new
construction projects have occurred in
28 different County zip codes.

Of the 1,181 permits issued for
demolition and new construction
projects in the R-60 and R-90 zones,
three-fourths were located in the
Bethesda area (54%), Chevy Chase
(12%), and Kensington (9%). Table 1
provides a breakdown by zip code.

For the demolition and new construction
projects, DPS conducted over 8,700
routine building inspections and over
1,000 complaint-based inspections. The
most common types of complaints
resulting in inspection were sediment
control and building setback complaints.

Table 1: Demolition/Rebuilds since FY02

Location (Zip Code) Number Y% of Total
Bethesda (20817) 313 26%
Bethesda (20814) 228 19%
Chevy Chase (20815) 140 12%
Kensington (20895) 107 9%
Bethesda (20816) 103 9%
Silver Spring (20910) 43 3%
Colesville (20904) 41 3%
Cabin John (20818) 31 3%
Aspen Hill (20906) 27 2%
Wheaton (20902) 26 2%
Potomac (20854) 25 2%
All Other 97 4%

Total 1,181 100%

ADDITION AND RENOVATION PROJECTS

Since FY02, addition and renovation
projects have occurred in 36 different
County zip codes.

Of the 8,991 permits issued for addition
and renovation projects in the R-60 and
R-90 zones, nearly three-fourths were
located in the Bethesda area (28%), the
Silver Spring area (15%), Chevy Chase
(13%), Kensington (9%), and Wheaton
(8%). Table 2 provides a breakdown by
zip code.

For the addition and renovation
projects, DPS conducted over 43,000
routine building inspections and over
3,000 complaint-based inspections. The
most common types of complaints
resulting in inspection were building
without a permit, building setback, and
sediment control complaints.

Table 2: Addition/Renovations since FY02

Location (Zip Code) Number Y% of Total
Chevy Chase (20815) 1,204 13%
Bethesda (20817) 968 11%
Kensington (20895) 814 9%
Bethesda (20814) 785 9%
Wheaton (20902) 740 8%
Bethesda (20816) 733 8%
Silver Spring (20901) 671 8%
Silver Spring (20910) 645 7%
Takoma Park (20912) 442 4%
Aspen Hill (20906) 414 4%
Rockville (20853) 338 4%
Potomac (20854) 249 3%
All Other 752 8%

Total 8,991 100%
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DPS PERMIT DATA AND MANAGEMENT PRACTICES

RESIDENTIAL INFILL CONSTRUCTION PERMIT DATA

Between July 2001 and November 2006, DPS issued 23,780 permits for single-family detached
dwelling construction activity, i.e. new construction or additions/renovations, in all residential
zones (an addition/renovation project can range from an addition that substantially increases the
size of the home to an interior renovation of all or Exhibit 1

part of a home). 10,271 or 43% of these permits 99

were issued for infill construction projects located
in R-60 or R-90 zones. Of the permits issued:

@ Additions/
. . Renovations
e 88% were for additions or renovations;
e 11% were for demolition and rebuilds; 0 Demolitions/
¢ 1% were for new construction on Rebuilds
previously undeveloped lots. B Vacant Lots

In addition, DPS has conducted over 50,000
routine building inspections and nearly 4,300
complaint-based inspections related to residential
infill construction projects since FY02.

DEPARTMENT OF PERMITTING SERVICES MANAGEMENT PRACTICES

DPS has developed a set of management practices to administer the permits associated with
residential infill construction. DPS has written procedures and/or routine practices for:

e Permit applications - including standard application forms that list the information DPS
requires to appropriately review the application.

e Plan review - including standardized sequencing of reviews, sharing of plan information
with other agencies that must review plans, and formal sign-off on all necessary
approvals before DPS will issue a permit.

¢ Public notice - including standardized procedures for distributing and verifying the
posting of building permit signs and the mailing of written notice requirements.

o Field inspections - including both routine and complaint-based field inspections for all
permits issued by the Department.

DPS also provides access to building permit and other information through an online database.
In addition, the Department allows any interested party to view permit documents at DPS’
offices. However, OLO found that DPS’ document imaging practices do not guarantee that an
approved set of building permit plans is available for immediate review at all times during a
permit’s 30-day appeal period.

DPS Code Interpretations. In an effort to ensure clear and consistent implementation of zoning
and building laws by staff in the Department, DPS developed a set of official code
interpretations. OLO found, however, that DPS does not have a written procedure for adopting
these official interpretations, which range from technical explanations (e.g. written methodology
and formulas) to legal interpretations (e.g. definition of terms). Pertinent to residential infill
construction, DPS has official interpretations on: what constitutes new construction vs. an
addition vs. an alteration; which zoning standards are used for lots created before 1928; when to
use and how to calculate an established building line; how to calculate building height; and how
to calculate whether a lower level is a basement or a cellar.
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FEEDBACK AND OLO RECOMMENDATIONS

FEEDBACK FROM RESIDENTS AND BUILDING INDUSTRY REPRESENTATIVE

During the course of conducting this study, OLO consulted with representatives from building
industry and civic groups, and individual County residents to receive information and other
input about the County’s legal and administrative structure for residential infill construction.

Many of the residents that OLO spoke with expressed general concern about the impact of
residential infill development within neighborhoods and communities. In addition, some
residents voiced specific concerns about DPS’ management practices. Feedback from building
industry representatives evidenced general support for DPS, but at the same time identified
concerns related to both the legal structure and DPS management practices.

RECURRING CONCERNS VOICED BY BUILDING INDUSTRY REPRESENTATIVES:

o The length, cost, and unpredictable nature of the building permit application process.
« The length and cost associated with the building permit appeal process.
| « DPS’ process for establishing official code interpretations.

RECURRING CONCERNS VOICED BY RESIDENTS AND CIVIC GROUP REPRESENTATIVES:

« Inconsistent access to information and documents at DPS.
« DPS’ process for establishing official code interpretations.

o DPS’ complaint-based enforcement practices that rely on individual residents to find and
report on permit violations.

OFFICE OF LEGISLATIVE OVERSIGHT RECOMMENDATIONS

The Office of Legislative Oversight found that, in general, DPS’ procedures and practices for the
review, issuance, and enforcement of residential infill construction permits align with current
County laws and regulations. In particular, OLO found that DPS issues permits for residential
infill construction located in the R-60 and R-90 zones based on the development standards in the
Zoning Ordinance.

OLO offers four recommendations for Council action:

1) Adopt a Zoning Text Amendment to clarify the law related to implementation and
related interpretations of the 1928 vs. 1930 versions of the Zoning Ordinance.

2) Discuss and decide whether the existing set of County laws and regulations governing
residential infill construction reflect the Council’s current preferences for development
standards and permit issuance in the R-60 and R-90 zones.

3) Request that the Chief Administrative Officer develop a written procedure governing
how DPS creates official code interpretations.

4) Request that the Chief Administrative Officer review DPS’ procedures for public access
to permit information and related documents, with a report back to the Council on
specific actions taken for improvement.
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Chapter I: Authority, Scope, and Organization of Report

A. Authority

Council Resolution 15-1554, FY 2007 Work Program of the Office of Legislative
Oversight, adopted July 25, 2006.

B. Purpose and Scope of Review

The Council asked OLO to review current laws, regulations, and management practices
related to residential infill construction in older, more established residential
neighborhoods in the County. For this project, OLO defined “residential infill
construction” as construction occurring within the County’s R-60 and R-90 residential
zones and including: the demolition or teardown of an existing home and the subsequent
re-building of a home on the same site; construction of a new home on a vacant infill lot
that has not undergone re-subdivision; and additions/alterations to existing homes.

The Department of Permitting Services (DPS) has primary responsibilify for permitting
and regulating residential infill construction. Specific questions the Council asked OLO
to examine with respect to DPS include:

o What written policies has DPS issued to interpret and administer the current laws
and regulations related to residential infill construction?

e What practices does DPS follow to carry out its permit issuance, review, and
enforcement responsibilities related to residential infill construction?

e How does DPS define a renovation versus new construction?

e What data are available from DPS on the number of residential infill construction
projects since FY02?

The scope of this project focuses on reviewing the laws, regulations, and management
practices related to demolition, reconstruction, and renovation activities for existing one-
family detached dwellings in the R-60 and R-90 residential zones within the Montgomery
County portion of the Maryland-Washington Regional District. Many of the laws,
regulations, and DPS practices also apply to other types of projects or construction
activities not covered in the scope of this particular report. This report only reviews how
these laws, regulations, and practices affect residential infill construction activities.

For clarification, the scope of this OLO project does not include a review of the laws,
regulations, and practices for:

e Municipalities in the county with separate zoning authority or additional zoning
regulations;

e Any proposed residential development projects submitted to the Montgomery
County Department of Planning for subdivision or site plan review; and

¢ Any existing or proposed multi-family or commercial construction.

OLO Report 2007-4 , -1- February 13, 2007
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C. Organization of Report

Chapter II, Legal Framework, introduces the key components of State and County laws
and regulations that shape the legal framework related to residential infill construction;

Chapter 111, Department of Permitting Services’ Management Practices Related to
Residential Infill Construction, reviews how the Department of Permitting Services
carries out its management responsibilities related to residential infill construction;

Chapter 1V, FY02-FY07 Data on Residential Infill Construction, summarizes
available data related to residential infill construction in Montgomery County between
July 1, 2001 and November 15, 2006;

Chapters V, Feedback from the Non-Governmental Sector, presents some of the
views and recurring themes OLO heard from building industry representatives and civic
or neighborhood representatives on residential infill construction;

Chapters VI and VII present OLO’s Findings and Recommendations.
D. Methodology

Office of Legislative Oversight staff members Craig Howard, Kristen Latham, and Mike
Kerr conducted this study. OLO gathered information through document reviews,
general research, and interviews with staff members from the Department of Permitting
Services, Board of Appeals, Office of Zoning and Administrative Hearings, and the
Montgomery County Planning Board. OLO also met with various non-governmental
groups (e.g. building industry representatives, civic group representatives) and/or other
individuals that contacted OLO to provide information and other input for this study.

E. Acknowledgements

OLO received a high level of cooperation from everyone involved in this study. OLO
appreciates the information shared and the insights provided by all staff who participated.
In particular, OLO thanks: Assistant Chief Administrative Officer Paul Folkers; former
Director Robert Hubbard, Acting Director Reggie Jetter, Susan Scala-Demby, Gail
Lucas, Sandra Batterden, and Tom Laycock from the Department of Permitting Services;
Planning Board Chair Royce Hanson and Gwen Wright from the Department of Park and
Planning; Executive Director Katherine Freeman from the Board of Appeals; Director
Francoise Carrier from the Office of Zoning and Administrative Hearings; Lisa Rother
from the Offices of the County Executive; Acting County Attorney Marc Hansen; and
Jeff Zyontz from the County Council Staff.

OLO would like to also thank the several non-governmental organizations and
Montgomery County residents who provided information for this study. In particular,
OLO would like to thank the following individuals: Arlene Bruhn, Tony Crane, Eileen
Finnegan, Wayne Goldstein, Carol Green, Lisette Herdan, Jim Humphrey, Celesta
Jurkovich, Brian Levite, Raquel Montenegro, Betty Petrides, Carol Placek, Mark Scott,
Barbara Siegel, Chuck Sullivan and Rick Sullivan, Jr.
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Chapter I1: Legal Framework

This chapter introduces the key components of State and County laws and regulations
that govern residential infill construction in Montgomery County. This Chapter is
organized as follows:

o Part A, discusses the framework for land use regulation in State and County law;

e Part B, reviews the development standards pertinent to residential infill
construction in the R-60 and R-90 zones;

e Part C, discusses the administrative structure for residential infill construction in
the Montgomery County Code; and

e Part D, reviews the legally-established processes for requesting variances from
development standards and appealing action by governmental entities.

A. Framework for Land Use Regulation in State and County Law

The governing framework for land use regulation balances an individual’s right to own
and develop private property with the authority of government to regulate the rights of
private citizens to further the health, safety and welfare of the general public. The
government’s exercise of its police power includes the authority to zone, subdivide and
regulate land.

The exercise of police power is vested with each State, and state legislatures enact
enabling legislation that delegates broad decision making authority in land use matters to
local governments. In Maryland, the State Constitution gives the General Assembly the
authority to enact laws to protect the public health, safety and welfare. The General
Assembly, in turn, enacts enabling legislation that establishes the parameters of local
governments’ authority.

1. Land Use Authority in State Law

The Maryland Code establishes Montgomery County’s authority to regulate land use.
The County’s zoning and planning authority derives from Article 28 of the Maryland
Code, known as the Regional District Act. The Regional District Act designates the
bodies that are responsible for regulating land use in the County, assigns zoning,
subdivision, regulatory and adjudicatory powers among them, and enumerates their
duties.

The Regional District Act (RDA) establishes the bi-county Maryland-National Capital
Park and Planning Commission (M-NCPPC), including the five member Montgomery
County Planning Board. The RDA also establishes the County Councils of Montgomery
and Prince George’s County as the respective District Council for the portion of the
regional district that is in each County.

OLO Report 2007-4 -3- February 13, 2007
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The RDA assigns zoning powers to the Montgomery County Council as its designated
District Council, including the authority to:

e Divide land into districts and zones to regulate the “erection, construction,
reconstruction, alteration, and uses of buildings and structures and the uses of
land”;

e Adopt and amend a Zoning Ordinance to regulate development standards for
buildings — including location, height, bulk, building lines, minimum frontages,
and percentages of lots which may be occupied;

o Impose different regulations in different districts or zones;
e Adopt and amend the zoning code text and maps;

o Delegate decision-making on special exceptions, variances, and appeals of
administrative actions to the Board of Appeals or an administrative office, or to
decide such matters at the District Council level; and

o Impose regulations to protect historical structures or districts.

The RDA authorizes the Montgomery County Planning Board to prepare and adopt

recommendations to the District Council with respect to zoning map amendments. Both
the Commission and the Planning Board are authorized to make recommendations to the
District Council concerning amendments to the zoning code and subdivision regulations.

The RDA also establishes the requirement to issue a building permit before the erection
or alteration of a building within the Regional District (Maryland Code, Article 28,
§§8-101; 8-110; and 8-119).

2. Framework for Regulating Residential Infill Construction Activity in
Montgomery County

Several sections of the Montgomery County Code establish the body of law that creates a
governance framework and establishes standards to regulate development activities,
including residential infill construction. The relevant chapters of the County Code as
they relate to residential infill construction are summarized briefly below:

e Chapter 2, titled Administration, creates the administrative structure for the
County Government, including establishing the Department of Permitting
Services and the County Board of Appeals.

o Chapter 8 of the County Code, the Building Code, governs the construction,
alteration, addition, repair, removal, demolition, use, location, occupancy, and
maintenance of all buildings and structures in Montgomery County.

e Chapter 19 of the County Code — titled Erosion, Sediment Control, and
Stormwater Management — creates an administrative structure for regulating and
issuing permits for land disturbing activities in Montgomery County.

OLO Report 2007-4 -4- February 13, 2007
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o Chapter 24A of the County Code, titled Historic Resources Preservation, governs
the identification, designation, and regulation of historic districts and historic
structures in the County for the purposes of the protection and preservation of
those sites and structures.

o Chapter 49 of the County Code, titled Streets and Roads, governs the proper use,
care, construction, improvement, grading, repair and maintenance of County
roads, including public rights-of-way.

o Chapter 59 of the County Code, the Zoning Ordinance, establishes zoning
districts and regulations for all types of development in the Montgomery County
portion of the Maryland-Washington Regional District to protect and promote the
“health, safety, morals, comfort and welfare of the present and future inhabitants
of the district.”!

Several other chapters of the County Code relate to construction and development
activities, but those actions are generally outside the scope of this report. Among others,
those chapters include: Chapter 22A, Forest Conservation — Trees; and Chapter 50,
Subdivision of Land.

B. Zoning, Development, and Building Standards for Residential Infill
Construction in the Montgomery County Code

The zoning power that state enabling legislation assigns to a local government gives local
legislators the power to regulate the use and density of private property to protect public
health and safety. The local government exercises this power through the adoption of a
zoning ordinance and a zoning map.

The zoning ordinance creates a system of districts and zones that define an owner’s
permitted private property development rights. For each zone, the ordinance establishes
allowable uses and development standards, such as building height, setbacks, and lot
coverage; plus regulations that address other development issues such as parking and
signage. A zoning map graphically displays the zone of each parcel of land in a
jurisdiction.

The Montgomery County Zoning Ordinance and Zoning Map, which are adopted and
amended by the County Council sitting as the District Council, are the County’s principal
regulatory tools for managing residential infill construction. The Council can alter the
Zoning Ordinance by either adopting an entirely new ordinance or by making specific
changes to the current Ordinance through zoning text amendments (ZTA).

! The zoning regulations established by Chapter 59 expressly do not apply to the municipal corporations of
Brookeville, Poolesville, Laytonsville, Rockville, Barnesville, Gaithersburg, and Washington Grove
because these jurisdictions have their own planning and zoning authority.
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Zoning Ordinance History. The Montgomery County Board of Commissioners, sitting
as the District Council, first approved a Zoning Ordinance and zoning map in 1928 that
established residential, commercial, and industrial zones and development standards for
each zone. In 1930, the Board of Commissioners approved a new Zoning Ordinance that
repealed and reenacted the 1928 ordinance. However, the public record indicates
procedural errors that call into question whether either ordinance was adopted until 1932
as described below.

Zoning Ordinance Approval and Adoption History, 1928-1932

1928. On March 6, 1928 the minutes of the Board of Commissioners of
Montgomery County indicated the approval of a Zoning Ordinance and map filed
with the County Commissioners on January 17, 1928. However, the approved
1928 Zoning Ordinance was not reproduced in the Journal of the Board of
Commissioner’s minutes or ordinances despite the recitation within the adopting
resolution that the Ordinance was “spread across the Journal.”

1930. On October 28, 1930 the Board of Commissioners repealed and reenacted
with amendments the 1928 Zoning Ordinance. The 1930 Ordinance is
identifiable because of its citation to the 1928 Ordinance. The approved 1930
Ordinance, however, was also not “spread across the Journal.”

1932. On July 21, 1932 the Board of Commissioners recognized that neither the
1928 Ordinance nor the 1930 Ordinance were ever published in the Board’s
Journal and took action to correct that oversight. On July 26, 1932, a nunc pro
tunc (i.e. retroactive to the earlier date) entry was made of the entire text of the
1928 Ordinance and the 1930 Ordinance into Journal “E” (December 1, 1931-
November 17, 1932) at pages 275 through 301.

The District Council reenacted the Zoning Ordinance in 1941, 1952, 1954, and 1958.
Between 1928 and 1954, single-family detached homes generally fell into the Residential
“A” zone and were governed by the standards for that zone. The 1954 Zoning Ordinance
adopted the R-60 and R-90 single-family residential zones, which are the current
underlying zones for many of the County’s older, established residential neighborhoods.

Each version of the zoning ordinance either retained prior standards for each zone or
established new standards. The adoption of new standards in a zone often caused a
property or home to become “non-conforming” because it no longer met current
standards. To address non-conformance, provisions were included in the zoning
ordinances that allow some construction activities to meet some or all of the standards of
older zoning ordinances instead of the current zoning ordinance.
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1. Development Standards in the R-60 and R-90 Single Family Zones

The Zoning Ordinance includes specific development standards in the R-60 and R-90
zones, including standards for:

Minimum net lot area;

Minimum lot width;

Minimum setbacks from lot lines;
Maximum building height; and
Maximum lot coverage.

In addition to the current standards, §59-B-5 of the Zoning Ordinance allows single
family residential construction on lots recorded before 1958 to use the zoning standards
in effect when the lot was recorded instead of the current zoning standards (§59-B-5)
except that:

e Lots recorded before March 16, 1928 must meet the standards in the 1928 Zoning
Ordinance;

e The maximum building height and maximum building coverage must comply
with the standards of the lot’s underlying zone at the time of construction; and

e An established building line setback must conform to the standards for
determining the established building line at the time of construction.
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Table 1: Selected Current Development Standards for One-Family Detached
Dwellings in the R-60 and R-90 Zones

street (front)

Minimum net lot area 6,000 sq. ft. 9,000 sq. ft. 5,000 sq. ft.2
Minimum lot width:
-At front building line 60 ft. 75 fi. 50 ft.3
-At street line 25 ft. 25 ft. -
Minimum setback from 25 ft. or EBL 30 ft. or EBL 25 ft. or EBL

Minimum setback from
sides of lot

« 8 ft. on one side;
and

« 18 ft. on both
sides combined

« 8 ft. on one side;
and

¢ 25 ft. on both
sides combined

o 7 ft. if lot recorded before
12/31/54; or

o 5 ft. if lot recorded between
10/28/1930 and 9/30/1941
and the lot width is at least
40 ft. but less than 50 ft.; or

o 5 ft. if lot recorded before
3/16/1928 and the lot width
is less than 40 ft.

Minimum setback from
rear of lot

20 feet

25 feet

20 feet*

Maximum building
height

« 35 feet to the highest point of roof regardless of roof type; or

« 30 feet to the mean height between the eaves and ridge of a gable,
hip, mansard, or gambrel roof;, and

* Must not exceed 2% stories.

Maximum building
coverage of net lot area

35%

30%

Same as current zone

Sources: Montgomery County Code, Chapter 59; Department of Permitting Services

Building envelope established by development standards. The development standards
create a “building envelope” for any particular property (i.e. the potential size and
location of a structure that could be built on that lot). Based on the standards listed in
Table 1, it is possible to calculate the potential square feet of floor area that could be
constructed by multiplying the lot size, maximum lot coverage, and number of allowable

stories.

2 For lots recorded between 10/28/30 and 12/31/54 with a lot width at least 40 feet but less than 50 feet, no

minimum lot area is required.

3 For lots recorded before 3/16/28, a lot can have a lot width of less than 40 feet. For lots recorded between
10/28/30 and 9/30/41, a lot can have a width of at least 40 feet.
4 For lots recorded under 1941 and 1952 Zoning Ordinances, the rear yard must have a minimum average
depth of 20 feet with no point closer than 15 feet.
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Based on the current standards, the Zoning Ordinance allows for the potential to build on
a non-sloping lot:

e A home with 5,460 square feet of floor area on a 6,000 square foot R-60 lot;

e A home with 4,550 square feet of floor area on a 5,000 square foot lot recorded
before 1954 and in a R-60 underlying zone; and

e A home with 7,020 square feet of floor area on a 9,000 square foot R-90 lot.

Established Building Line (EBL). The EBL supplements the minimum front (street)
setback requirements in certain residential zones. The EBL may require that a building
comply with a front setback that is greater than the minimum listed in the Zoning
Ordinance. An EBL for any given lot is calculated by averaging the existing front
setback of all nearby homes that are:

o Within 300 feet of the side property line of the proposed construction site;

o Along the same side of the street;

e Between intersecting streets; and

o Existing at the time when the building permit application is filed.

Any nonconforming buildings or those located on a pipestem or flag-shaped lot are not
included in the EBL calculation.

Chapter 59 requires calculation of an EBL if at least two and more than 50% of the
abovementioned eligible building have front setbacks greater than the minimum front
setback for the zone. If that is the case, the average front setback of the eligible buildings
is the EBL. The EBL then becomes the minimum front setback for the proposed
dwelling (§59-A-5.33).

Sloping lot. The Zoning Ordinance also allows additional stories on sloping lots.
Specifically, stories in addition to the number permitted in the zone are permitted on the
downhill side on any sloping lot, but the height limit is not increased above that specified
in the zone (§59-A-5.41).

2. Overlay Zones

Chapter 59 also includes overlay zones that have been adopted by the District Council as
map amendments to the Zoning Ordinance. Development in overlay zones must conform
with the standards of the underlying zone, except as specifically modified by the
standards and regulations of the overlay zone. Chapter 59 states that overlay zones:

e Provide regulations and standards that are necessary to achieve the planning goals
and objectives for development or redevelopment of an area; and
¢ Provide uniform comprehensive development regulations for an area. (§§59-C-18)

Of the 14 overlay zones in the Zoning Ordinance, one applies directly to single family
residential lots. This section describes the development standards for that overlay zone.
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Town of Garrett Park overlay zone. The Garrett Park overlay zone adopts
development standards that apply to alterations, renovations, and enlargements to existing
single-family dwellings as well as new construction (§59-C-18.112). The overlay zone
adopts R-90 development standards with the following changes:

o New buildings or additions cannot project beyond the front yard setback line
previously established by the buildings on the adjoining lots;

o Increased side yard setbacks of 10 feet on one side, and a lower required sum of
both side setbacks to 20 feet if a lot that has less than 60 feet front building width;

e Decreased minimum rear yard setbacks for lots less than 90 feet in depth;

e A lower maximum building coverage of net lot area (20%); and

e The addition of a maximum floor area ratio of 0.375. (§59-C-18.113)

3. Other Zoning Provisions — Exemptions from Development Standards

The Zoning Ordinance exempts several specific building features or structures from
certain development standards. These exemptions do not change a development
standard; instead the exempted feature is not considered when determining whether a
building meets that particular standard. »

Roof features. For height purposes, the law exempts certain roof features from the
calculation of height limits — such as belfries, chimneys, cupolas, domes, flagpoles, flues,
and television antennae — as long as the features has a total area less than 25% of the total
roof area (§59-B-1.1). :

Fences and retaining walls. County law exempts walls or fences from setback
requirements as long as the wall or fence is:

e A retaining wall made necessary by changes in street grade, width, or alignment;
e Deer fencing (in the rear and side yards only for residential zones); or
e No higher than 6 % feet. (§59-B-2.1)

Additionally, a fence or wall (other than a retaining wall) on a corner lot in any
residential zone must not have a height greater than three feet above the curb level for a
distance of 15 feet from the intersection of the front and side street lines (§59-B-2.1).

Non-enclosed porches, steps, stoops, stairways, and terraces. The Zoning Ordinance
provides exemptions for open steps, stoops, exterior stairways, terraces, and porches
projecting from a building into a minimum front, side, or rear setback. By law, these
features:

e May extend into any minimum front or rear yard not more than 9 feet;

e May extend into any minimum side yard not more than 3 feet, unless the lot is a
corner lot; ,

e May extend into any minimum side yard not more than 9 feet for a corner lot with
a side yard of 25 feet or more; and

e May not extend into the minimum side yard at all for a corner lot with a side yard
of less than 25 feet. (§59-B-3.1) :
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The Zoning Ordinance states that steps, stoops, exterior stairways, and terraces that do
extend into a minimum setback may be roofed but must not be enclosed. Any roof
covering these features must not extend more than three feet into the minimum setback,
even if the feature extends farther. A porch that extends into a minimum front or rear
setback may also be roofed but not enclosed, however the roof can extend the full
allowable 9 feet of the porch. The law states that for a porch extending into the minimum
front setback, the 9 feet is measured from the face of the building parallel to the front lot
line (§59-B-3.1).

Bay windows. The Zoning Ordinance also provides a specific exemption for bay
windows projecting into front or rear yards. The laws states that in any residential zone,
a bay window, oriel, entrance, vestibule, or balcony 10 feet or less in width may project
not more than three feet into any minimum front or rear setback (§59-B-3.2).

Other exempted projections into setbacks. County law also provides exemptions for

. cornices, eaves, outside stairways, chimneys, air conditioners, and heat pumps projecting
into a minimum setback. The code provides that cornices and eaves may project 2 ¥ feet
over any court or yard, but the projection cannot be less than 2 feet from the vertical
plane of a lot line. Ornamental features, such as sills, leaders, and belt courses, may not
project more than six inches over a court or yard (§59-B-3.3).

The law provides that fire escapes may project not more than five feet over any minimum
setback, while outside stairways may project not more than five feet over a minimum rear
setback only. Chimneys in any one-family residential zone may project not more than 24
inches into any minimum front, rear, or side setback; but chimneys used as walls may not
project into any minimum setback. Air conditioners and heat pumps may project not
more than five feet into any minimum front or rear yard (§59-B-3.3). An accessibility
improvement is also not subject to setback, or lot coverage limitations if the size of the
accessibility improvement does not exceed the minimum design specifications in the
Maryland Accessibility Code and Montgomery County Building Code (§59-B-7.1).

C. Administrative Structure for Residential Infill Construction in the Montgomery
County Code

The chapters in the Montgomery County Code that address zoning, land use regulation,
and permitting activities, create a system of government officials and citizen boards who
are charged with administering, permitting, and enforcing development activities,
including residential infill construction.

1. Administrative Authority

Pertinent to residential infill construction, County law provides administrative authority
to the Department of Permitting Services, the Historic Preservation Commission, and the
Board of Appeals. County law also provides certain administrative authority for
development and construction to the Maryland-National Capital Park and Planning
Commission (M-NCPPC). The administrative authority provided to M-NCPPC, such as
managing the subdivision and site plan approval process, is not included within the scope
of this review.
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Department of Permitting Services. The Department of Permitting Services (DPS) is
established in Chapter 2, Article III, Division 7B of County Code. Except for where
specific functions are assigned to another department or agency, the law assigns DPS
responsibility for:

e Administering, interpreting and enforcing zoning law and other land use laws and
regulations; .

e Administering, interpreting, and enforcing construction codes, and laws and
regulations governing sediment control, stormwater management, floodplain
management, special protection areas, and pond and excavation safety;

e Administering and enforcing agricultural preservation and historic resources laws
and regulations; and

o Issuing building, electrical stormwater discharge, and on-site water supply and
sewage disposal permits. (§2-42B)

| Other chapters in the County Code establish specific authority within DPS that pertain to
residential infill construction projects. Chapter 8 establishes the authority of the Director
of DPS to enforce and administer the County’s Building Code, including the authority to:

Issue building and demolition permits;

Ensure compliance with permit conditions and requirements;

Conduct required inspections;

Recommend written regulations for the administration of the provisions of the
Chapter, including a schedule of fees;

o Issue a stop work order; and

o Issue a Notice of Violation. (§§8-12, 8-13, 8-17, 8-20 to 8-22)

Chapter 19 establishes the authority of DPS to issue sediment control permits, ensure
compliance with permit conditions, conduct required inspections, and issue notices of
violation or stop work orders (§§19-2, 19-9, 19-12). Chapter 24A establishes the
authority of DPS to issue Historic Area Work Permits (§24A-8) and Chapter 49
authorizes DPS to issue right-of-way permits (§49-18).

Chapter 59 requires DPS to enforce zoning laws through its issuance of building permits,
stating that DPS may only issue building permits for proposed work that conforms to the
uses and amount of development authorized within Chapter 59 (§59-A-3.1).

Historic Preservation Commission. The Historic Preservation Commission (HPC) is a
nine-member citizen board established in Chapter 24A of the County Code. County law
authorizes the HPC to:

o Evaluate applications for a Historic Area Work Permit (HAWP), including
holding a public meeting to consider the application and make a public decision
on the application; and

o Instruct the Director of DPS to issue or deny a HAWP permit or to require the
Director to issue the permit with reasonable conditions necessary to assure that
work under the permit does not harm the historic resource. (§24A-4 to -8)
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Board of Appeals. The Board of Appeals is a five-member citizen board established in
Chapter 2 of the County Code. Among other functions, the law authorizes the Board of
Appeals to:

e Receive, review and decide requests for variances from the development
standards in the Zoning Ordinance; and

e Hear appeals of decisions made by DPS or the HPC. For example, the Board of
Appeals can hear an appeal of a DPS decision to issue or deny a building permit.
(§§59-A-4.1, 24A-7)

2. Permit Requirements

To comply with the County Code, a property owner proposing a residential infill
construction project may be required to obtain several different permits. The number and
types of permits established in the County Code that regulate residential infill
construction activity will vary, depending on the nature of the infill activity.

For the purposes of this study, this section reviews the different requirements established
in County Code related to the application, review, issuance, and compliance with a
building, demolition, sediment control, right-of-way, or Historic Area Work Permit.

Building Permits. All residential infill construction projects require a building permit as
the County Code requires receipt of a permit before constructing, enlarging, altering,
removing, or demolishing a building. The issuance of building permits by DPS must
comply with several requirements contained in Chapter 8, Building Code. An application
for a permit must include a description of the proposed work, plans and specifications, a
plot diagram, and engineering details. By law, the plot diagram must be drawn to scale
and include:

e The location and dimensions of the lot upon which the proposed building is to be
erected;

e The name and width of abutting streets;

e The location, dimensions, and proposed use of buildings for which a permit is
requested; and

e Front and rear yard widths. (§8-24)

There are two sections of law outside of Chapter 8 that require some level of building
permit review by the Maryland-National Capital Park and Planning Commission:

e Article 28, Title 8 of the State of Maryland Code requires that “in Montgomery
County, all building permit applications shall be referred to the Commission for
review and recommendations as to zoning requirements” (§8-119); and
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e Chapter 59 of the County Code states that the Director of DPS must not issue a
building permit for the construction of a new principal structure or construction
that substantially increases the gross floor area of a one-family structure until the
application has been submitted to the Commission for review for conformity with
this Chapter (§59-A-3.34).

The law assigns DPS limited discretion to attach conditions to or amend a building permit
application. Instead, the law requires DPS to act on each application for a permit, by
either rejecting or issuing the permit, after reviewing the application’s conformance to all
applicable laws and regulations. Specifically, the law states that:

“If the application or the plans do not conform to all requirements of this
Chapter, the Director must reject the application in writing and specify the
reasons for rejecting it. If the proposed work conforms to all the requirements of
this chapter and all other applicable laws and regulations, the Director must issue
a permit for the work as soon as practicable (§8-25).”

Once issued, the law provides two constraining time limits on a building permit. The
Code states that a building permit becomes invalid unless one approved inspection is
recorded by DPS within 12 months and a second approved inspection is recorded within
14 months after issuance of the permit. The other factor that would explicitly invalidate a
building permit under Chapter 8 is if the authorized work is suspended or abandoned for
a period of 6 months (§8-25).

Chapter 8 requires maintaining two complete sets of the approved building plans upon
which a building permit was issued, one set kept by DPS and one set kept at the building
site. The law requires the set at the building site to be open to inspection by the DPS
director or authorized representative at all reasonable times (§8-25).

The Building Code also provides specific requirements that all permit recipients must
follow and as well as limitations to the authority granted by permit issuance. These
include:

e The issuance of a permit shall not prevent DPS from requiring a correction of
errors in plans, errors of construction, or violations of any applicable laws or
ordinance;

‘o DPS shall accept certification by a certified engineer as evidence that the plans
and specifications are in compliance with Chapter 8;

e The building or structure must comply with all applicable zoning regulations, and
the issuance of a permit by DPS does not affect an otherwise applicable zoning
regulation; and

e Before beginning first floor construction, DPS must receive from the permittee a
certified location drawing that shows the actual location of the foundation walls in
relation to the property lines and any existing buildings or structures on the
property. (§8-26)
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Recent legislation enacted by the County Council on October 17, 2006 (Bill 26-05) will
add new building application and permit review requirements to Chapter 8 as of March 1,
2007. Bill 26-05 requires DPS to review plans for stormwater runoff between private
properties as part of the building permit review process. To do so, the legislation
requires:

¢ Plot diagrams submitted as part of a building permit application to include the
location of any existing or proposed drainage structure and the general flow of
water to and from each structure; and

o Building plans submitted to DPS as part of the permit application package provide
for the safe conveyance or control of any increased water runoff that would drain
onto any adjacent or nearby property before DPS can issue a building permit.
This requirement applies to a one- or two-family residential building on a lot
smaller than 15,000 square feet, or an addition to a one- or two-family residential
building that would increase the building lot coverage by more than 400 square
feet.

Demolition Permits. The issuance of a demolition permit also has specific requirements
set forth in Chapter 8. As noted above, the Code requires application for and receipt of a
permit prior to constructing, enlarging, altering, removing, or demolishing a building
(§8-24). ‘

Chapter 8 defines demolish as “to tear down or destroy an entire building or structure, or
all of a building or structure except a single wall or facade.” The law requires that before
DPS can issue a demolition permit, the applicant must provide a written release from
each applicable public utility stating that all service connections have been safely
disconnected and sealed (§8-27).

Each applicant for a demolition permit must also file a performance bond or surety equal
to the cost of the demolition. The law requires this bond to “assure the safe and
expedient demolition or removal of the building or structure and clearing of the site”
(§8-27).

Chapter 8 includes four other conditions associated with the issuance of a demolition
permit that requires permit recipients to:

o Exterminate any rodents or other pests before demolishing the building;

e Clear all construction and demolition debris after the demolition;

o Restore the established grade of the surrounding land, unless a sediment control
permit is otherwise required; and

o Keep the site free from any unsafe condition at all times. (§8-27)

Sediment Control Permits. Chapter 19 governs issuance of a sediment control permit.
Chapter 19 requires obtaining a sediment control permit for all “land-disturbing activity”
associated with all new residential construction and for all additions to existing homes
that involve 100 or more cubic yards of earth movement or disturb 5,000 or more square
feet of surface area. The law requires that DPS issue any required sediment control
permit before issuing a building permit (§§19-2, 8-26).
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The law provides that an application for a sediment control permit must include an
erosion and sediment control plan prepared by a certified engineer or other person
qualified and approved by DPS. However, DPS can waive the sediment control plan
requirement if DPS finds that the information on the permit application is sufficient to
show the proposed work will conform to sediment control requirements (§19-4).

County regulations adopted to implement Chapter 19 provide criteria for DPS to waive
the engineered sediment control plan requirement. The Department can waive the
requirement if the activity complies with the limitations of the “Small Land Disturbing
Activities Agreement.” Those limitations are as follows for residential property:

e The property must not be disturbed more than 30,000 square feet for residential
development at any one time;

e Proposed impervious surfaces on the property must not total greater than 15,000
square feet;

e Volume of earth movement on the property must be less than 1,000 cubic yards;
and

o Not more than 3 contiguous lots or parcels must be approved for development at
one time under one ownership. (COMCOR 19.10.02)

Chapter 19 also allows DPS to attach any conditions to a sediment control permit that are
reasonably necessary to prevent sedimentation to public or private property or any sewer,
storm drain, or watercourse; to prevent the operation from being conducted in a manner
hazardous to life or property, or in a manner likely to create a nuisance (§19-7). The
issuance of a sediment control permit on a tract of land at least 40,000 square feet or for
land disturbance activity that would threaten the viability of a champion tree requires
Forest Conservation review and approval from M-NCPPC (§22A-4).

Historic Area Work Permits. Chapter 24A governs issuance of a Historic Area Work
Permit (HAWP), required by law before any construction, demolition, land disturbance,
or alteration to exterior features of any historic site or historic resource located within any
historic district (§24A-6).

For permit issuance, the law provides that DPS receive applications for a HAWP and
issue the permit if approved by the Historic Preservation Commission (HPC). Chapter
24A requires the HPC to review the permit application, hold a public meeting to consider
the application, and instruct DPS to approve or deny the permit application (§24A-7).

The Code also provides specific criteria for the HPC to use when determining whether to
approve a HAWP; Chapter 24A, Section 8 provides that the HPC shall approve a permit
request if:

e The proposal will not substantially alter the exterior features of an historic site or
historic resource within an historic district; or

e The proposal is compatible in character and nature with the historical,
archeological, architectural or cultural features of the historic site or the historic
district; or
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o The proposal would enhance or aid in the protection, preservation and public or
private utilization of the historic site resource in a manner compatible with the
historical, archeological, architectural or cultural value of the historic site,
resource, or district; or

e The proposal is necessary in order that unsafe conditions or health hazards be
remedied; or :

e The proposal is necessary in order that the owner of the subject property not be
deprived of reasonable use of the property or suffer undue hardship; or

e In balancing the interests of the public in preserving the historic site or resource
with the interests of the public from the use and benefit of the alternative
proposal, the general public welfare is better served by granting the permit.

Chapter 24A also allows the HPC to instruct DPS to issue a permit subject to specific
conditions that the HPC finds necessary to insure conformity with the purposes and
requirements of the Chapter (§24A-8).

Right-of-Way Permits. Chapter 49 of the County Code governs issuance of right-of-
way permits. The law provides that a person may only place any structure, fence, post, or
other object (other than mail or newspaper boxes) in the public right-of-way under
written agreement with DPS (§49-17). The law also authorizes DPS to issue permits for
reconstruction or repairing a sidewalk; and for installing, repairing, locating, or replacing
underground utilities under a sidewalk (§49-18).

3. Procedural Requirements — Public Notice

Local jurisdictions often include certain procedural requirements for public notice into
the law in order to obtain reasonable levels of consistency, transparency, and fairness into
governmental actions. The Montgomery County Code includes several procedural
requirements that apply to residential infill construction projects, primarily related to the
review and issuance of permits.

Building permits. Chapter 8 establishes procedures for public notice for recently issued
residential building permits. If DPS issues a building permit for residential new
construction or for an addition that affects the footprint or height of an existing home, the
Code requires the permit holder to post a sign on the property. The sign must describe
the proposed construction and specify the 30-day time limit to appeal the issuance of the
permit to the Board of Appeals. The specific design, content, size, and location
requirements for the sign are established by County Regulation (§8-25A).

The permit holder must post the sign within three days after DPS releases the permit and
the sign must remain up for 30 days after the permit release date (§8-25A). County
Regulation defines “release date” as the day that a building permit is paid for and
received by the applicant (COMCOR, 08.25A.01).
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The law also states that if a permit holder does not post the required sign within three
days, the building permit is automatically suspended until the sign is posted. If this
occurs, the 30-day time limit to appeal the permit does not begin until the sign is posted.
If a permit holder begins work under the permit without having posted the sign, DPS
must immediately issue a stop work order (§8-25A).

Demolition permits. Chapter 8 also establishes specific public notice requirements for
demolition permits. At least 10 days prior to issuance of a demolition permit, DPS must
mail a written notice to the owner of each adjacent and confronting lot that identifies the
building to be removed and specifies the process for appealing issuance of the permit.
The Code requires that the permit applicant provide DPS with the names and addresses of
the lot owners (§8-27).

The law includes an additional public notice requirement (publication of the address on
DPS website) for buildings more than 25 years old; however, this requirement does not
apply to single-family dwellings (§8-27).

Historic Area Work Permits. Chapter 24A includes public notice procedural
requirements related to the Historic Preservation Commission’s public meeting to
consider a permit application. The law requires that the HPC notify any citizen or
organization that the Commission reasonably determines has an interest in the application
of the time and place of the public meeting (§24A-7). County Regulation further defines
the public notice procedures by requiring that approximately 14 days prior to a public
meeting on a HAWP application:

e The Commission must publish a notice of the meeting in a newspaper of general
circulation within the County; and

e The Commission shall mail notice of the meeting to the applicant, any existing
Local Advisory Panel, adjoining and confronting property owners, and other
interested parties.

4. Compliance and Enforcement Tools

Establishing a permitting process to administer land use and development regulations
requires a system of inspection and enforcement to assure that permitted work complies
with the approved plans and conditions. For residential infill construction activities,
inspection and enforcement are the responsibility of the Department of Permitting
Services.

Building/Demolition permits. Chapter 8, Section 17 provides DPS with both general
and mandatory inspection authority related to any permit issued under the Chapter,
including:

e DPS may conduct inspections from time to time during completion of work for
which DPS has issued a permit, and must maintain a record of all such inspections
and any violations found;
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The Director of DPS may accept reports of approved inspection services which
satisfy the Director’s requirements as to qualifications and reliability; and

DPS must conduct a final inspection after completion of a building or structure
and before issuance of a certificate of use and occupancy.

Chapter 8 also provides DPS with general enforcement authority related to requirements
of Chapter 8 and permit conditions. Specifically:

DPS may issue a Stop Work Order if it determines that work on a building or
structure is in violation of Chapter 8 requirements or the conditions of a permit;

DPS shall issue a Notice of Violation to the person responsible for any building
activity in violation of federal, State, or County law or in violation of an approved
permit condition. The notice shall include a set time period within which the
violation must be discontinued or corrected;

DPS may subject a responsible party to punishment for a Class A violation if the
violation is not discontinued or corrected within the time frame established by the
Notice of Violation; and

DPS may revoke any permit or approval issued under Chapter 8 for any violation
of the conditions upon which the permit was issued. (§§8-20, 8-21, 8-22)

Sediment control permits. Chapter 19 assigns DPS both inspection and enforcement
authority for sediment control permits. The law authorizes DPS to conduct sediment
control inspections at any time, and requires the permit holder to notify DPS 48 hours
before commencing any land disturbing activity and to hold a pre-construction meeting
with DPS. If the permit requires an engineered erosion and sediment control plan, DPS
must inspect the property at a minimum of five different stages of the project. If no plan
is required, the only mandatory inspection is the final inspection upon completion of the
project (§§19-12, 19-14).

Chapter 19 also provides DPS with enforcement authority related to violations of Chapter
19 or sediment control permits conditions. These enforcement authorities include:

e Revoking or suspending a sediment control 'permit;

Issuing a Stop Work Order;
Issuing a Notice of Violation that states the nature of the violation, required
corrective action, and a time-frame for compliance. (§§19-9, 19-12)

Historic Area Work Permits. Chapter 24A does not include specific inspection
requirements; however it requires that DPS enforce the provisions of the Chapter.
Additionally, the law states that persons who violate a provision or requirement of
Chapter 24A are subject to punishment for a Class A violation (§§24A-7, 24A-11).
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D. Administrative Remedies - Variance and Appeal Procedures

As part of a system of land-use regulation, local jurisdictions often establish systems to
hear and decide requests for relief from the strict application of development standards
and to appeal government agency decisions made under the land-use framework. As
noted on Page 13, the County Code authorizes the Board of Appeals to hear and decide
on requests for variances from development standards, and administrative appeals of
decisions of DPS and the HPC. Additionally, the law allows that a party may further
appeal any decision of the Board of Appeals to the Circuit Court.

Variance Procedures. The Zoning Ordinance includes specific procedures for filing a
petition for a variance. An applicant can file a petition for a variance at any time,
regardless of whether a building permit application has been rejected by DPS, and the
law prescribes the specific information the petition for a variance must include (§59-A-
4.23).

Additionally, the law provides that within seven days after the filing of a variance, the
Board of Appeals must forward a complete copy of the filing to the Planning Board and
must forward notice of the filing to DPS, the owners of properties contiguous to the
applicant’s property, the owners of properties opposite the applicant’s property measured
at right angles to the intervening street(s), and any local citizens association (§59-A-
4.46). The applicant must also post a sign on the property within three days after filing
for a variance that specifies the requested variance and the assigned Board of Appeals
case number.

The Zoning Ordinance also provides specific criteria for the Board of Appeals to use
when making a determination on a request for a variance (§59-G-3.1). A variance
granted by the Board of Appeals is valid for a period of 12 months, during which time a
building permit must be obtained and the erection or alteration of the building started
(§59-A-4.53).

Administrative Appeal Procedures. The County Code includes requirements related to
who can lawfully file an administrative appeal, the conditions that can trigger an appeal,
the timeframe to file an appeal, and notice of filing for the appeal.

Chapter 8 provides that any person aggrieved by a DPS decision to issue, deny, renew, or
revoke a building or demolition permit or any other decision or order of DPS under
Chapter 8, may file an appeal within 30 days of the action. The law states that after
notice and hearing, the Board of Appeals may then affirm, modify, or reverse DPS’ order
or decision in question (§8-23). The law does not state whether the issuance of a stop
work order or a permit revision during the 30-day appeal period pauses or re-starts the
appeal period.
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Similarly, Chapter 24A provides that within 30 days after the Historic Preservation
Commission makes a public decision on an application, an aggrieved party may appeal
the Commission’s decision to the Board of Appeals. The Board can also affirm, modify,
or reverse the Commission’s decision (§24A-7).

The Zoning Ordinance also provides that an appeal can be made to the Board by any
party aggrieved by the issuance or denial of a building permit or other administrative
decision by DPS based upon the requirements of the Zoning Ordinance (§§59-A-4.3).

As with a variance request, the Zoning Ordinance provides that within seven days after
the filing of a administrative appeal, the Board of Appeals must forward a complete copy
of the filing to the Planning Board and must forward notice of the filing to DPS, the
owners of properties contiguous to the applicant’s property, the owners of properties
opposite the applicant’s property measured at right angles to the intervening street(s), and
any local citizens association (§59-A-4.46).

The Board of Appeal Rules of Procedure — enacted by the Board, approved by the County
Council, and published as Appendix J in the County Code — also allow any party to file a
motion to dismiss an administrative appeal on the grounds that there is “no genuine issue
of material fact to be resolved and that dismissal or other appropriate relief should be
rendered as a matter of law” (County Code Appendix J, 3.2.2).
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Chapter III: Department of Permitting Services’ Management
Practices Related to Residential Infill Construction

As part of this study, the Council asked OLO to examine how DPS carries out its
management responsibilities related to residential infill construction. As explained in
Chapter II, the County Code assigns DPS responsibilities for both zoning enforcement
and permit issuance. This chapter describes DPS’ policies, interpretations, practices, and
procedures for each of these responsibilities. The chapter is organized as follows:

e Part A, provides an overview of DPS’ procedures for administering permits
typically associated with residential infill construction activities;

o Part B, outlines DPS’ practices related to zoning enforcement, including Zoning
Ordinance interpretations;

e Part C, reviews DPS’ procedures and practices for permit inspections and
enforcement;

e Part D, describes DPS’ practices for making permit and other information
available to the general public; and

o Part E, reviews the procedures for filing an administrative appeal of a DPS
action.

A. DPS Permit Administration Practices

As explained earlier, a property owner who undertakes a residential infill construction
project may be required to obtain one or more permits. All residential infill construction
projects require a building permit. A project may also require a right-of-way permit, a
sediment control permit, a demolition permit, and/or a Historic Area Work Permit. This
section describes DPS’ practices for administering these permit processes.

1. Right-of-Way Permit

When an applicant applies for a demolition permit or a building permit, DPS staff
consults with the applicant to determine whether the law also requires a right-of-way
permit for the applicant’s proposed project. DPS requires a right-of-way permit for
projects that:

e Propose to create a temporary construction entrance for the property;

e Place a crane, construction fence, or dumpster within the public right-of-way
during construction; or

e Propose any other type of work within the public right-of-way (e.g. sidewalks,
storm drains, etc.).
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If it is determined that a right-of-way permit is needed, the applicant completes an

Application for Work in Public Right-of-way Permit (Appendix A, ©1) form. The

application lists standard “Conditions of the Permit” that apply to any right-of-way
permit issued by DPS. These conditions include that:

e A permit from the State of Maryland is required for any removal or planting of
trees on improved public rights-of-way;

e Any damage done to the existing right-of-way must be repaired before the release
of the permit; and

e Proper precautions must be taken to keep existing roadways free of mud, debris,
and other obstructions.

2. Sediment Control Permit

When an applicant applies for a demolition permit or a building permit, DPS staff
consults with the applicant to determine whether the law also requires a sediment control
permit for the applicant’s proposed project. DPS requires application for a sediment
control permit for any proposed demolition, and any proposed new construction, or a
proposed addition to an existing home that involves 100 or more cubic yards of earth
movement or disturbs 5,000 or more square feet of surface area.

A copy of DPS’ Application for Sediment Control Permit form is included in the
Appendix (Appendix B, ©3). The application lists standard “Conditions of Approval”
that apply to any sediment control permit issued by DPS. These conditions include that
all sediment control work must comply with, written requirements, the applicant’s
approved sediment control plan, and/or all violation notices which may be issued by
DPS.

The type of sediment control permit generally issued for residential infill construction
projects is a Small Land Disturbance Sediment Control Permit. A need for an engineered
sediment control plan as part of the Small Land Disturbance Sediment Control Permit is
determined at the discretion of the DPS plan reviewer.

3. Demolition Permit

Many residential infill construction projects involve tearing down an existing home and
rebuilding a new home in its place. As described in Chapter II, the County Code requires
a property owner or an authorized agent of the property owner to obtain a permit to
demolish an existing home. The Code defines demolish as “to tear down or destroy an
entire building or structure, or all of a building or structure except a single wall or
facade” (§8-27). This section describes DPS’ procedures and practices related to issuing
permits and regulating demolitions of buildings.

Permit application and review. DPS publishes a document entitled Demolition
Submittal Guidelines (Appendix C, ©5) that describes a 14-step demolition process; 11
of these 14 steps must be completed prior to issuance of a permit. DPS uses a single
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application form, Application for Residential Building Permit (Appendix D, ©9), to
capture information for both construction and demolition permits. The form includes
checkboxes to indicate which permit(s) the applicant would like to apply for. DPS staff
report that applicants who plan to tear down a home and rebuild on the same site often
apply for demolition and construction permits at the same time.

Public notice of proposed demolition. As part of the demolition permit application, the
applicant must provide DPS with the names and addresses of adjacent and confronting
property owners. DPS sends written notice of the proposed demolition by both regular
and registered mail to each of the property owners at least 10 days before DPS issues the
demolition permit. The notice identifies the home to be demolished, specifies DPS’
process for issuing the permit, and specifies the time limit to appeal the issuance of the
permit to the Board of Appeals. Along with the required notice, DPS also provides the
neighboring property owners a copy of DPS’ Demolition in Your Residential
Neighborhood handout (Appendix E, ©11) that provides information and resources on
the demolition process.

If an adjacent and confronting lot is used as a rental property, DPS sends the notice to the
owner of the dwelling and not the current occupant. As of November 2006, DPS staff
report that they now use property tax records to verify the accuracy and completeness of
the addresses and names submitted by the applicant.

Demolition bond. An applicant must obtain and submit to DPS a bond in the same
amount as the estimated cost of the demolition (minimum $400). The four types of bonds
an applicant can obtain are:

A Performance Bond executed by an insurance company;

A Letter of Credit executed by a bank;

A Cash Bond in the form of cash, check or money orders; or

A Certificate of Guarantee obtainable by members of the Maryland Development
of Guarantee Group.

If a permit holder fails to complete the demolition or fails to meet other permit
requirements (e.g. site clean-up requirements), the law allows DPS to use the bond to
fund completion of those activities.

Disconnect utilities. To ensure that all utility service connections and equipment are
safely disconnected and sealed before demolition, the applicant must obtain a written
release from each applicable utility company stating that the disconnection is complete.
The applicant must provide copies of these written releases to DPS before DPS will issue
the demolition permit.
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Other requirements. Depending on the characteristics of the site, the law may require
~an applicant to submit other information or documentation to DPS before the issuance of
a demolition permit:

o For all sites, an applicant must submit a signed affidavit from a Maryland
Department of Agriculture-licensed company stating that the property has been
inspected and is free of any rodents or other pests;

o Ifapplicable, an applicant must cap any wells located on the property and submit
a well completion report;

o Ifapplicable, an applicant must remove any asbestos or other hazardous material
in accordance with Maryland Department of the Environment regulations; and

e If the building is listed on the Master Plan for Historic Preservation or located in a
Master Plan historic district, a Historic Area Work Permit is required to move,
demolish, or alter the exterior.

Issue permit. After DPS has reviewed the documentation to verify the applicant has
complied with the law’s requirements, DPS will issue the demolition permit. DPS uses
its permitting database to track the information received and verify all necessary steps
have been completed prior to issuing the permit. DPS designed the database to track the
status of utility disconnection, the rodent/pest extermination, the bond posting, the date
the written notices were mailed to adjacent property owners, and the issuance of the
sediment control permit.

As with all permits issued by DPS, the issuance of a demolition permit may be appealed
to the Board of Appeals within 30 days of the permits issuance. However, no provision
in the law prevents the demolition from occurring even if an appeal has been filed.

A demolition permit is valid for one year, during which the demolition must be
completed, unless the applicant requests a permit extension. DPS reports that most
demolitions are completed within one month after a permit is issued.

4. Building Permit

Residential infill construction involves both building new homes after demolishing an
existing home or constructing major additions to existing homes. As described in
Chapter II, the County Code includes specific permitting and other requirements related
to the residential home construction. This section describes DPS’ procedures and
practices related to the issuance of permits for construction of new homes and additions.

Sequencing with other required permits. When an applicant begins the application
process for a building permit, DPS staff first determine if a sediment control permit or a
right-of-way permit is required for the site. If so, those permits must be approved before
DPS can issue the building permit. For new construction, DPS always requires both
sediment control and right-of-way permits.
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Building permit application. To apply for a building permit in Montgomery County, an
applicant must submit a completed permit application package, containing all required
supporting documentation. DPS utilizes a single application form, entitled Application
for Residential Building Permit (Appendix D, ©9), for both construction and demolition
permits. The form includes checkboxes to indicate the permit(s) the applicant is applying
for. The form also asks the applicant to indicate whether the application is for new
construction, an addition, or an alteration.

For new single-family dwellings, DPS requires the applicant to submit two complete sets
of bound and legible prints containing floor plans, construction details, general notes and
technical specifications. A list of minimum plan submittal requirements is included in
DPS’ Plan Submittal Guideline — New attached and detached single-family dwellings
(Appendix F, ©12). The plans must be drawn to scale and dimensioned to show the
scope of the proposed work. DPS review staff have the option of requiring any structural
aspects of the proposal to be signed and sealed by the responsible Maryland Licensed
Registered Architect or Professional Engineer. DPS also requires applicants to submit
five site plans depicting the proposed location of the dwelling on the lot.

For additions or alterations, DPS requires the applicant to submit two set of plans with
detailed floor plan information, general notes, and technical specifications. A list of
minimum plan submittal requirements is included in DPS’ Plan Submittal Guidelines —
Additions/Alterations (Appendix G, ©14). The submission for additions or alterations
must include both architectural and structural plans for the existing building as well as the
proposed addition/alteration. DPS review staff have the option of requiring any structural
aspects of the proposal to be signed and sealed by the responsible Maryland Licensed
Registered Architect or Professional Engineer.

When applicants submit a building permit application, DPS intake staff conduct an initial
review to assure it includes all required documents and information. If not, DPS staff
immediately return the application and inform the applicant what other materials are
needed before DPS can accept the application and began its review process.

DPS staff report that prior to submission of a building permit application, applicants will
sometimes request to meet with DPS staff to discuss an upcoming submission and receive
feedback on whether the plans generally seem to meet County requirements. DPS staff
report that “pre-application” meetings often lead to more complete permit applications
with less errors once they are formally submitted.

Review of the permit application. After an applicant submits an application for a
residential building permit, the application undergoes a detailed review process before
permit issuance or denial. As part of the initial screening process, DPS conducts a well
and septic review if applicable. After the initial screening is completed, all permit
applications receive a zoning review followed by a building plan review.
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Zoning review. After accepting a permit application, DPS reviews the submitted plans .
for compliance with the applicable zoning and development standards for that property.
As part of the zoning review, the assigned DPS plan reviewer fills out a standardized
Zoning Worksheet (Appendix H, ©16). The worksheet includes space to enter the
underlying zone for the property as well as when the lot was recorded to determine which
development standards apply on the lot. DPS staff input data directly from the submitted
building and site plans onto the worksheet to review against the applicable zoning
standards for height, stories, setbacks, lot coverage, and lot width. DPS staff include the
completed Zoning Worksheet as part of the official file for each building permit
application.

Per the guidelines in the 2006 Memorandum of Understanding (MOU) between DPS and
the Montgomery County Planning Board, DPS forwards all building permit applications
for new construction to M-NCPPC to verify that all conditions of a site plan (if
applicable) have been met. After this verification, M-NCPPC issues its “approval”
directly into DPS’ permitting database. DPS staff report that they also used to send
permit applications for additions and alterations to M-NCPPC, but agreed to change this
practice upon request from M-NCPPC based on the high volume of addition/alteration
permits.

If DPS staff find that a building permit application does not comply with zoning
standards, DPS will inform the applicant of the specific aspects of the proposal that are
not in compliance. At that point the applicant can re-submit the proposal with the
necessary changes to comply with the zoning standards. If the applicant does not want to
make any changes, DPS denies the application for a building permit in writing and
informs the applicant that the structure as proposed would require a zoning variance from
the Board of Appeals before DPS could issue the building permit.

Building plan review. DPS’ plan review process consists of reviewing the construction
documents and supporting information submitted as part of the permit application. The
plan review process also includes necessary reviews and approvals from other agencies,
such as the Washington Suburban Sanitary Commission (WSSC).

For both new construction and addition/alteration permit applications, DPS reviews the
submitted architectural and structural plans for compliance with applicable building code
standards. DPS’ architectural and structural review is an engineering review of the
proposed structure and not a design review.

For new construction, Montgomery County Regulations adopt the 2003 International
Residential Code, with local amendments, as the building standards for Montgomery
County. For additions or alterations to a residence at least one year old, the Montgomery
County Regulations allow for those buildings to comply with the construction standards
of the Maryland Building Rehabilitation Code (COMCOR 08.00.02).
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Issuance of the permit. After a building permit is issued by DPS, the actual permit must
be posted in front of the site or house and be visible from the main road or entrance.
Additionally, a sign (provided by DPS) noticing the issuance of the building permit must
be posted on the property within 3 calendar days after the release date of the permit and
must remain posted for 30 calendar days. DPS will not perform any building inspections
before verifying the sign posting.

As with all permits issued by DPS, the law provides that an aggrieved party may appeal
the issuance of a building permit to the Board of Appeals within 30 days of the permits
release. If the permit holder does not post the required sign on the property within three
days of the permit release, the 30-day appeal period does not begin until the sign is
posted. DPS staff report that a permit holder may, at their own risk, began construction
activities during the 30-day appeal period or even while a permit is under appeal.

5. Historic Areas Work Permits

Public or private properties listed on the Montgomery County Master Plan for Historic
Preservation, either as individual historic sites or as properties within a historic district,
require the approval of the Montgomery County Historic Preservation Commission
(HPC) for any modification or change to the exterior features or alteration to the
environmental setting. As noted in Chapter II, Chapter 24A of the County Code provides
for protection and regulation of historic areas and outlines the Historic Area Work Permit
(HAWP) application and review process. The HPC receives staff support from the
Historic Preservation Section of the Maryland-National Capital Park and Planning
Commission (M-NCPPC).

Both DPS and the HPC have a role in approving and issuing a Historic Area Work
Permit. DPS receives the HAWP application and issues the permit along with any other
needed permits, but the HPC approves the type and scope of work done under the
Historic Area Work Permit.

Application process. For most types of construction work on a designated historic
structure or a structure within a designated historic district, the property owner needs to
receive a HAWP as well as the appropriate type of building permit. Applicants must first
file an application for a HAWP with DPS, and DPS subsequently forwards the
application to the Historic Preservation Commission for review. DPS will not consider or
review a building permit application for a structure that requires a HAWP until the
HAWP application is decided upon. DPS’ permitting database includes data from Park
and Planning on historic structures and historic districts that flags properties that would
require a HAWP in case a building permit application is submitted without one.

Some of the work for which a HAWP is required includes: constructing additions;
removing or enclosing porches; installing siding; permanently removing shutters; and
adding, removing or changing architectural features, including size, shape and placement
of windows. A HAWP is not required for ordinary maintenance projects, such as
painting, minor landscaping, roof repair with duplicate materials, and window repairs
(but not window replacement).
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The application requirements depend on the nature of the proposed project The HPC
publishes a document titled Instructions for Filing a Historic Area Work Permit
Application (Appendix I, ©17) that summarizes the application and review process and
indicates the application information required based on the type of proposed project. The
HPC encourages applicants to discuss proposals for major work with M-NCPPC
Planning Department staff in advance of filing an application for a HAWP. Once an
application is completed, submitted to DPS, and forwarded to HPC, the Commission
schedules a meeting to review the application.

Review process. Every HAWP application goes before the HPC at a public meeting,
typically held on the second and fourth Wednesdays of each month. The HPC notifies
the applicant by mail of the scheduled meeting date, time, and location. The HPC must
also send notice of the meeting date to the DPS Director, any adjacent and confronting
property owners, and any citizens or organizations that the Commission reasonably
believes has an interest in the issuance of the permit.

Some historic districts have Local Advisory Panels (LAPs), which are groups of
volunteer citizens which assist the Commission by reviewing HAWP applications prior to
the meeting and forwarding comments for the public record.

The Commission must make a public decision on the application no later than 45 days
after the application is filed or 15 days after the Commission closed the record on the
application, whichever is earlier. If the Commission approves the HAWP application, it
forwards the permit approval information to DPS along with any permit conditions and
DPS issues the HAWP. The property owner may then submit an application for a
building permit. If a building permit is not required for the project, the owner may
commence work.

If the Commission denies the HAWP application, applicants are notified in writing why
the application was denied. If applicant does not agree with the decision of the
Commission, he/she can submit a revised application or appeal the HPC decision to the
County Board of Appeals.

B. DPS Zoning Enforcement Practices

As explained in Chapter II, the County Code ties building permit approval to compliance
with all applicable standards and regulations, including zoning regulations. The system
that DPS has instituted to carry out its zoning administration responsibilities consist of
standard zoning review practices and a set of written code interpretations.

1. DPS Code Interpretation Process

To ensure clear and consistent interpretation and implementation of the zoning code by
multiple staff in the Department, DPS has instituted a set of written code interpretations.
DPS’ written interpretations are not legally mandated; instead they are developed at the
discretion of the Department and in consultation with the County Attorney’s Office.
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DPS’ Division of Casework Management develops written Code Interpretations/Policies.
Several of DPS’ interpretations are presented on a standardized form that includes:

An Interpretation/Policy Number;

A description of what the interpretation is intended to clarify;

A statement of how DPS will interpret the issue; and

Signatures from the DPS Director, appropriate Division Chief, and Assistant
County Attorney.

DPS also has Interpretation/Policies that are not presented on the standardized form but
consist of one or more pages of diagrams and written text. These do not receive formal
Interpretation/Policy numbers or any signatures.

DPS does not have a written procedure for creating written interpretations; however staff
report that DPS follows the same general internal process in each case. New code
interpretations/policies usually come from staff at various levels of DPS requesting
guidance in how a section of the code should be implemented or administered. If DPS
management agrees that a written interpretation is the most appropriate option:

1. DPS staff develop a draft interpretation/policy.
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