AN OVERVIEW OF PUBLIC-PRIVATE PARTNERSHIPS

IN ROAD, PARKING, AND TRANSIT PROJECTS

b o

[~
“RDEL BIY

OFFICE OF LEGISLATIVE OVERSIGHT
REPORT NUMBER 2010-6

January 26, 2010

Kristen Latham
Aron Trombka




AN OVERVIEW OF PuBLIC-PRIVATE PARTNERSHIPSIN ROAD, PARKING, AND TRANSIT PROJECTS
OFFICE OF LEGISLATIVE OVERSIGHT REPORT 2010-6
JANUARY 26, 2010

Sae and loca governments face a widening gap between increasing trangportation system costs and
declining public funds. There is growing interest in exploring dternative goproaches to finance and
operae public assets, including public—private partnerships.  This report by the Office of Legidative
Overdght (OLO) responds to the Council’s request to identify the benefits, risks, and chalenges
associated with public-private partnership agreements for trangportation projects in roads, parking, and
transit.

Overview

The generd accepted definition of a public-private partnership (P3) is a contractuad agreement between
public and private sector partners where a government agency contracts with a privete entity to
congtruct, operate, finance, maintain, and/ or manage afacility or system. While the public sector usually
retains project ownership, the private sector is given additional decision rights asto how the certain tasks
are completed or how the project is operated.

P3 arrangements span a continuum of public/ private respongbility. The diagram below depicts severa
P3 arrangements, with increasing levels of private sector responsbility from left to right.  The
goproaches range from more traditiond procurements such as Deigh Bid Build and Opeatias ad
Maintaane (O& M) Cantradsto full privatization of a project such as Build Own Opgateand Asset Sale. |t
is not unusud for a P3 agreement to reflect a combination of two or more of these methods. For a
more detailed definition of each public-private partnership arrangement identified, see Chapter 11

(page 5).
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Public-Private Partnerships in the United States. Recently, more interest exists in P3s for
trangportation projects because: (1) the trangportation infrastructure is aging; (2) competition for limited
public financing isincreasing; and (3) the appeal among public sector decision makersis growing.

Although numerous examples of public-private partnership projects exist worldwide, the number of
operational U.S transportation partnership projects is relaively limited. Nationaly as of 2008, there are
only 15 private roads and a handful of transit and parking projects in operation.




L egal Framework

The Federd government promotes the establishment of public-private partnership transportation
projects with numerous laws and programs. Through these measures, the Federal government has:

e Identified the private sector as a source for funding transportation improvements;
e Increased funding flexibility and relaxed funding restrictions for toll roads,

e Allowed the private sector to own toll facilities;

e Established credit assistance programs for private sector sponsors; and

e Encouraged the use of innovative financing methods.

To further encourage P3s, 25 states (including Maryland) have adopted some form of enabling legislation
for transportaion-relaed public-private partnerships. Some of these laws only authorize individud
projects whereas others broadly authorize all types of P3s.

The Code of Maryland Regulations authorizes the Sate to enter into P3 agreements with private entities.
While the Code does not expressly authorize use of P3s for highways, the Maryland Attorney Generd
has ruled tha the law does not prohibit “a private entity from owning, constructing, operating, or
maintaining a highway.” The Generd Assembly also established the Transportation Public-Private
Partnership Program to encourage the privae sector’s involvement in the acquisition, financing,
construction, and operation of new and existing transportation fecilities. The program primarily targets
transit-oriented devel opment projects.

Financing

Historically, state and loca governments financed trangportation infrastructure with a combination of
sate and locd taxes and federa grants from the Federd Highway Trust Fund (funded by a federa
gasoline tax). In recent years, governments have looked into "innovative finance mechanisms” — defined
as dternatives or supplements to traditiond, tax- or grant-based funding srategies — to fund
transportation projects. The primary types of financing used in public-private partnership development
are summarized below.

Federal Credit Assistance. To expedite the development of state and local transportation projects, the
federa government has creeted a financia market that gives private entities access to credit, as aloan or
afedera subsidy. Secific federa programs to finance P3 projects through credit assstance include: the
Transportation Infrastructure Finance and Innovation Act (TIFIA) Program; the Sate Infrastructure
Bank Program (SIB); and Section 129 Loans.

Bonding and Debt Instruments. Traditiondly, the trangportation bonds used to finance locd
highways and transit systems were municipa bonds, backed by the taxing authority of the state or loca
government. More recently, to access increased bond funding capacity, these governments have issued
bonds backed by funding sources not previoudy used to secure debt. Examples of these approaches
include: limited and specid tax bonds; revenue bonds, private activity bonds, tax credit bonds, and
anticipation notes.

Other Mechanisms. Some examples of other financid tools that state and loca governments have
used to structure the private financing and/ or ownership of transportation projects include: flexible
match, passthrough tolls, and avalability payments (payments based on project milestones or
performance standards).

For more explanation of the financial mechanisms identified, see Chapter Il (on page 12).




Benefits, Risks and Challenges

Benefits. The involvement of the private sector in the development of transportation projects can
provide additiond financing options and operationd flexibility to achieve a project’s objectives. Some
frequently cited benefits of P3sare:

A Quick Influx of Cash. Contracts often stipulate alarge upfront payment that local officials
can use to close budget gaps or free up resources for other needs.

Lower Project Costs. Agreements can lead to cost efficiencies based on assumptions about
lower direct costs (e.g., cost saving construction methods), lower indirect costs (e.g., lower
overhead expenses), and lower life-cycle costs (e.g., from minimizing long-term costs).

Access to Non-Traditional Funding. Partnerships can include the use of private equity and
federal and state financing options/programs, which promote P3s such as non-traditional
bonding authority, federal credit assistance, and state infrastructure banks.

Transferring and Sharing of Risk. Partnership arrangements may require a private firm to
assume design, construction, financing, operations, and maintenance risks. If aprivate firm has
more capacity to manage or diversify these risks, then public responsibility for these risks can be
lowered.

Increased Mobility on Roads. Because private partners are not directly accountable to the
taxpaying public, a private company may have more flexibility to use financing techniques such
as congestion pricing to reduce traffic congestion.

Improved Quality. P3 arrangements can provide the flexibility to maximize the use of
innovative technology and the ability to select the best materials in order to improve the quality
of aproject.

Risks and Challenges. Shifting financid and operationd project risks to a private firm under a public-
private partnership may result in the public getting less vaue or paying more compared to more
traditiona public financing. A P3 arrangement can aso limit a loca government’s ability to make
operaiond project changes or changes that would further other public policies. Some frequently cited
risks and challenges of P3sfor transportation projects include:

Difficulty in Estimating Value. Determining the long-term value of a transportation project can
be a complex and imprecise activity. An agreement that incorporates a forecast that
underestimates a project’s long term value can lock in along-term public |oss.

Additional Costs to the Public Sector. P3s can result in extra costs to the public sector such as
coststo review, select, and monitor the partnership; and the potential foregone tax revenue
when tax-exempt debt isissued.

Higher Cost of Private Financing. Generally, the borrowing costs of private debt are higher than
public tax-exempt debt. This cost difference can result in these higher costs being passed
through to the public in the forms of alower up-front payment or higher user rates.

Financial Difficulties by the Private Sector Partner. If a private sector partner can no longer
finance the operations and defaults on the partnership agreement, the public partner may have to
step in and identify funds to finance the operating costs.

Higher User Rates for Transportation. Because the private sector will seek areturn on its
investment, toll or fare rates may be higher than they would have been with public financing.

Loss of Palicy Control. Government policiesin all policy areas are interconnected; therefore a
P3 agreement may have along-term impact on future policy, particularly transportation,
economic, or environmental policies.




Case Studies

For thisreport, OLO reviewed ten case studies of road, parking and transit P3 agreements. In each case,
the private sector had significant control over management and financing of the project.

e | easeof the Chicago Skyway e Leaseof Chicago Parking Garages

e | easeof thelndianaToll Road e | easeof Chicago Parking Meter System
Construction of the Dulles Greenway Proposed Harrisburg Parking Lot Lease
Construction of the Pocahontas Parkway Construction of Hudson-Bergen Light Ralil
Proposed L ease of the PA Turnpike Construction of Las Vegas Monorail

Overall, OLO found these P3 projects produced mixed results. Among the successes:
e Chicago received alarge amount of revenue that it used to fund other immediate needs of the City.
e The Dulles Greenway was finished ahead of schedule and on budget.

e Almost al of the projects were funded primarily through innovative financing mechanisms, including
some projects which were funded with no public dollars.

Many P3 arrangements encountered problems. Among the challenges these P3 projects faced:
e Many of the selected projects did not meet their projected revenue and traffic forecasts.
A lack of public support led to the rejection of the PA Turnpike and Harrisburg Parking leases.
All of the selected projects have increased user rates since implementation.
The Las Vegas Monorail revenues are not sufficient to covering the facility’s debt payments.

According to an Inspector General report, the City of Chicago received $974 million less than the
long-term value of the parking metersin its P3 lease agreement.

Recommended Steps for Considering a Public-Private Partner ship

Not all transportation projects are suitable or feasible for P3 agreements. In the midst of competing policy
objectives, local/state government officials must first assess the feasibility of each P3 project proposal, and
then carefully structure an agreement. The checklist below recommends steps for public decision makers to
follow when they are considering whether a P3 is the best approach for delivery of atransportation project;
and if so, how an agreement should be structured.

Step 1 Identify project goals and funding availability. Examine the transportation, economic
development, and environmental goals of the project; determine the public funding available for
aproject; and identify the specific core public policies to be furthered by a P3 approach.

Step 2 Evaluate whether the project is suitable for a public-private partnership. Assess whether a
project is a candidate for a P3 agreement by determining: whether the authority existsto enter
into a P3 agreement; whether the government has the capacity to provide sufficient oversight or
financial support, and whether the proposed private sector partners have the technical resources,
management expertise, and financial capacity to enter into a partnership.

Step 3: I dentify safeguar ds needed to protect the publicinterest. Protect the public interest by:
ensuring proper project valuation; implementing project performance standards, measures and
milestones; assessing how the project impacts other policies; and funding competent oversight.

Step 4. Select suitable financial mechanismsfor the public-private partnership. Examine al
financial aspects of the P3 agreement such as revenue forecasts, available financing options,
direct and indirect project costs, assignment of financial risks, and use of revenue.

Step 5: Develop a processto ensuretransparency. Ensure that detailed information about the P3
project and agreement is understandable and publicly available. Provide opportunities for public
feedback, both during the selection process and after project implementation.

Determining the appropriate sharing of responsibilities, risks, and rewards in a P3 poses both a challenge and
opportunity for the public sector seeking to improve their transportation system.

v
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CHAPTER I: AUTHORITY, SCOPE, AND ORGANIZATION OF REPORT
A. Authority

Council Resolution 16-1407, FY 2010 Work Program for Office of Legidlative Oversight, adopted
July 21, 2009.

B. Purpose and Scope

In recent years, state and local governments have simultaneously faced increased demand for
transportation services and severely constrained budgets. As one strategy for meeting these
challenges, more jurisdictions are considering the use of public-private partnerships.

Public-private partnerships (known as “P3s”) are agreements between a public agency and a
private sector entity to share responsibility for the development, operations, management,
and/or financing of projects. Public-private partnerships come in many different forms; for
example, a P3 can be formed to accomplish a single task or to convey full ownership and
operational responsibility of afacility to the private sector.

This report by the Office of Legidative Oversight (OLO) responds to the Council’s request to
identify the fiscal, policy, and administrative advantages and disadvantages of public-private
partnerships for transportation projects. The focus is on the implementation of P3sin road, parking,
and transit projects for which the private sector is given significant decision-making authority in
construction, management, and/or operations. Specifically, the report:

e Summarizes the history and legal framework of public-private partnerships,

¢ Provides an overview of management structures and financing mechanisms available for
public-private partnerships;

e Detailsthe potential benefits, risks, and challenges associated with public-private partnership
agreements; and

e Provides examples of public-private partnerships in road, parking, and transit projects from
various jurisdictions across the country.

The report concludes with recommended steps that public sector decision makers should take to
determine whether the use of a P3 isaviable option for the delivery of atransportation project.

C. Organization of Report

Chapter 11, Background, provides information on definitions, history, legal framework, and
financing mechanisms related to public-private partnerships for transportation projects.

Chapter 111, Benefits, Risks, and Challenges of Public-Private Partnershipsin Transportation,
identifies the commonly cited benefits and risks of public-private partnerships in transportation.

OLO Report 2010-6, Chapter | 1 January 26, 2010
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Chapters|V through VI contain case studies of public-private partnerships for roads, parking, and
transit projects. The table below lists the projects reviewed.

Chapter 1V: Roads Chapter V: Parking

1. Lease of the Chicago Skyway 1. Chicago Parking Garage Lease
2. Leaseof theIndianaToll Road 2. Chicago Parking Meter Lease
3. Construction of the Dulles Greenway 3. Proposed Harrisburg, Pennsylvania
4. Construction of the Pocahontas Parking Lot Lease

Parkway
5. Proposed Lease of the Pennsylvania Chapter VI: Transit

Turnpike 1. Hudson-Bergen Light Rail

2. LasVegas Monorall

Chapter VIl summarizes OLO’sfindings; and Chapter V111 outlines the recommended steps that
public sector decision makers should take to determine whether the use of a public-private
partnership is aviable option for the delivery of atransportation project.

D. Methodology

Office of Legidative Oversight staff members Kristen Latham and Aron Trombka conducted this
study. OLO gathered information through document review and Internet research. OLO also
consulted with staff from the County Government Departments of Finance and Transportation,
M-NCPPC, and the Maryland Transportation Authority.

E. Déefinitions

The discussion of transportation public-private partnerships in this report uses some technical
terms that readers may not be familiar with. OLO adopted the definitions used by the Federal
Highway Administration in its “User Guidebook on Public-Private Partnerships,” available online
at http://www.fhwa.dot.gov/ipd/pdfs/ppp_user _gquidebook final_7-7-07.pdf.

For reference, Appendix C contains a copy of the Federal Highway Administration’s glossary.
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CHAPTER II: TRANSPORTATION PUBLIC-PRIVATE PARTNERSHIP BACKGROUND

This chapter provides background information on use of public-private partnerships for
trangportation facilities and services.

e Part A, Definition of Public-Private Partner ship, defines the meaning of the term public-
private partnership;

e Part B, History of Public-Private Partner ships, presents a brief summary of the history of
the use of public-private partnershipsin the United States;

e Part C, Typesof Public-Private Partner ships, outlines the most prevalent types of public-
private partnershipsin transportation;

e Part D, Lawsand Programsthat Support Public-Private Partner ships, summarizes the
Federal and state laws and programs that promote the use of public-private partnershipsin
transportation; and

e Part E, Financial Mechanismsthat Support Public-Private Partner ships, summarizes
financing tools that support the implementation of public-private partnerships.

A. Definition of Public-Private Partnership

Public-private partnerships (P3s) are agreements between a public agency and a private sector entity
to share responsibility for the development, operations, management, and/or financing of facilities
and services. Public-private partnerships can range from contracting out a single task to conveying
facility ownership and operations responsibility to the private sector. Asit relates to transportation
facilities and services, the U.S. Department of Transportation’s defines P3 as a:

A public-private partnership is a contractual agreement formed between public and
private sector partners, which allow more private sector participation than is traditional.
The agreements usually involve a government agency contracting with a private company
to renovate, construct, operate, maintain, and/or manage afacility or system. While the
public sector usually retains ownership in the facility or system, the private party will be
given additional decision rights in determining how the project or task will be
completed.

Asdiscussed in Part C of this chapter, this report focuses on partnerships in which the private entity
has management responsibility and financial liability for performing al or a significant number of
functions in connection with a project.

B. History of Public-Private Partnershipsin the United States

The use of public-private partnershipsis not new to transportation development in the United States.
Many of the earliest magjor roadsin the U.S. were private toll roads, including the Philadelphia and
Lancaster Turnpike, the first turnpike in the nation.? Similarly, local and intercity coach (horse and
carriage) services were some of the first privately-owned transit services.®

! United States Department of Transportation 2004
2 National Cooperative Highway Research Program 2009
3 United States Department of Transportation 2004
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However, over the course of the 19" century and into the 20" century, private sector involvement in
the development of transportation declined as states and the Federal government increased the pace
of transportation construction.* In addition, the establishment of a national vision for transportation
(including the National Highway System) further diminished the role of the private sector in
transportation development.®

In the 1980s, the private sector re-emerged as a player in transportation as funding became more
constrained while demand increased.® Throughout the 1980s, states began to explore the use of P3s
for projects with tight timetables or high impact on the traveling public. In addition, several federal
laws established a new vision for transportation, including greater state flexibility in using non-
traditional procurement methods for transportation projects.” These laws are summarized in Part D
of this chapter.

According to the Transportation Research Board, the recent convergence of several trendsin
transportation has lead to increased interest in public-private partnershipsin the U.S.:

1. Aging of the transportation infrastructure;

2. Increased facility construction and maintenance Costs;

3. Decreased availability of revenue for transportation investment; and
4. Increased demand for automobile travel 2

A discussion of the advantages and disadvantages of public-private partnerships appearsin
Chapter 111.

C. Typesof Public-Private Partnerships.

Transportation public-private partnerships can take many forms, varying in the level of private sector
involvement and responsibility. In addition, public-private partnerships are also characterized as
either “greenfield” or “brownfield” arrangements; the former refers to partnerships associated with
new infrastructure and the latter refers to agreements for existing facilities.®

Table 2-1 summarizes the major P3 approaches used for transportation facilities. These definitions
are adapted from the National Cooperative Highway Research Programs. The types of P3slisted in
the table are sorted from least to greatest private sector involvement. Often, aproject is ahybrid of
two or more of these methods.

Thisreport focuses on public-private partner shipsthat have significant private sector
involvement such asthose listed in Table 2-1 under “Greater Private Sector Responsibility”
and “Full Privatization.” In particular, the discussion of P3 advantages and disadvantages
(Chapter 111) and the P3 case studies (Chapters|1V-VI) address arrangements where the
private sector assumesfull or partial responsibility for project operations, management, and/or
financial risk.

* Ibid.

® National Cooperative Highway Research Program 2009
® United States Department of Transportation 2004

" National Cooperative Highway Research Program 2009
8 Ibid.

° General Accounting Office 2008
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Table 2-1: Approachesto Public-Private Partner ships

Approach

Description

Greater Public Sector Responsibility

Design-Bid-Build

Traditional procurement in which the public sector awards design and
construction to private firms.

Design-Build

Combines the design and construction phases into a single fixed-fee
contract. The private sector assumes responsibility for design work
and all construction activities. The public entity retains responsibility
for financing, operating and maintaining the project.

Private Contract Fee Services/
Operations and Maintenance
Contract

Public sector contracts with the private sector to perform services (i.e.,
planning and environmental studies, program and financial
management, operations and maintenance, etc.).

Greater Private Sector Responsibility

Design-Build-Operate-
Maintain (DBOM), Build-
Operate-Transfer (BOT), or
Build-Transfer-Operate (BTO)

Private sector designs, constructs, operates, and maintains the facility
for a specified period of time meeting specified performance
requirements. The public sector retains ownership and financia risk,
and compensation to the private partner can be in the form of
availability payments.*

Design-Build-Finance (DBF),
Design-Build-Finance-Operate
(DBFO), or Design-Build-
Finance-Operate-Maintain
(DBFOM)

Similar to DBOM, with the addition of the private sector provides
some or al of the project financing. The public sector retains
ownership of the facility and the private sector compensation is often
in the form of tolls.

Long-Term Lease
Agreements/Concessions

Publicly financed existing facility is |eased to the private sector for
specified time. Usually the private sector pays an upfront fee in return
for future generated revenue. The private sector operates and
maintains the facility.

Full Privatization

Build-Own-Operate (BOO),
Build-Own-Operate-Transfer
(BOOT)

Design, construction, operation, and maintenance of the facility are the
responsibility of the private sector. The private sector owns the
facility and retains all operating revenue and is responsible for all

risks. The Build-Own-Operate-Transfer method is similar, but the
project is transferred to the public after a specified time period.

Asset Sale

Ownership of a publicly financed facility isfully transferred to the
private sector indefinitely.

Source: National Cooperative Highway Research Program, based on FHWA’s “User Guidebook on Implementing
Public-Private Partnerships for Transportation Infrastructure Projects in the United States.”

19 payment by a public project sponsor (a state DOT or authority, for example) based on particular project
milestones or facility performance standards.
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D. Lawsand Programsthat Support Public-Private Partner ships

Traditionally, the Federal and state governments have built transportation projects through public
sector funding. However, asinterest has grown in the involvement of the private sector in
transportation development, governments have implemented measures to support the creation of P3s.
This section summarizes Federal and state laws and programs that enable and support the use of
public-private partnerships in transportation.

1. Public-Private Partnership Related L aws
Federal Law. The United States Code sets federal policy for transportation:

e Title23 of theU.S. Codeisthe highway code that includes many laws governing the
Federal-Aid Highway Program; and

e Title49 of the U.S. Code governs various transportation related programs and agencies,
including the Department of Transportation, general and intermodal programs, interstate
commerce, rail and motor vehicle programs, aviation programs, pipelines, and commercial
Space transportation.

Federal law contains provisions that support the use of alternative procurement methods for
transportation projects. The Surface Transportation and Uniform Relocation Assistance Act of 1987
(STURAA) addresses a comprehensive transportation policy including federal funding, special
demonstration projects, and interstate transportation planning.™* Three subsequent laws, summarized
in Table 2-2, further expand transportation policy to include state and local flexibility, environmental
protection, and the promotion of innovative procurement.

1 National Cooperative Highway Research Program 2009
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Table 2-2: Significant Federal Transporation Legislation Related to Public-Private
Partnerships

Law

Description

Key Features

Intermodal Surface
Transportation
Efficiency Act of
1991 (ISTEA).

First major law that
outlined an overall
intermodal approach to
highway and transit funding
by supporting a
collaborative planning
process between federal,
state, and local
transportation entities.

Public-Private Partnership Key Features

Private sector is tapped as a source for funding
transportation improvements

Funding restrictions relaxed for toll roads
Allowance for private sector to own toll facilities

Increase in funding for research and training with
private sector

Other Key Features

National Highway System (NHS)

More flexibility for state and local governments
Funding of new technology

Enhancement of the environment

Transportation
Equity Act for the
21st Century 1998
(TEA-21).

Continuation of effective
prior programs while
implementing new
initiatives to improve traffic
safety, protect the
environment, and promote
growth through efficient
and flexible transportation.

Public-Private Partnership Key Features

Increasing funding flexibility
Credit assistance for public-private sponsors such as
TIFIA, SIB, and Flexible Matching™

Other Key Features

Enhancement of the environment

Assurance of aguaranteed level of federal funds for
surface transportation

Strengthening of safety programs
Investment in transportation research

Safe, Accountable,
Flexible, Efficient
Transportation
Equity Act 2005
(SAFETEA-LU)*

Continuation of astrong
fundamental core
transportation program.

Public-Private Partnerships Key Features

Innovative financing methods such as private
activity bonds and state investment banks"
Allowance of private sector partnersto be involved
in the project definition process for design-build
projects

Other Key Features

Establishment Safety Improvement Program
Increased flexibility for states to use road pricing
Promotion of real-time traffic management

Improvement of the environmental process for
transportation projects

*SAFETEA-LU was set to expire on September 30, 2009. However, Congress extended the legislation for three
months. As of thiswriting, SAFETEA-LU has not been reauthorized.

Source: United States Department of Transportation 2007, General Accounting Office 2008, ISTEA, TEA-21, and
SAFETEA-LU Homepages

12 These financing tools will be discussed in more detail in Part E of this Chapter.
13 These financing tools will be discussed in more detail in Part E of this Chapter.
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National Environmental Policy Act 1969 (NEPA). While NEPA does not directly involve
transporation policy, the law does require that federal agencies consider environmental impacts of
their proposed actions and reasonable alternatives to those actions. Transportation projects for which
any portion of financing involves federal funding is required to meet NEPA guidelines. According to
NEPA, those receiving federal funding must prepare a detailed statement known as an Environmental
Impact Statement (EIS), which includes a summary of any short and long-term environmental
impacts and alternative proposals.**

Federal Transportation Public-Private Partnership Programs. Since the 1990s, the Federal
government has encouraged the use of public-private partnerships through an array of programs that
provide research, funding, and programmatic supports for P3 pilot programs. Table 2-3 summarizes
four federal programs to support public-private transportation partnerships.

Table 2-3: Federal Transportation Public-Private Partner ship Programs

Program

Brief Description

Special Experimental
Project — 14
(SEP-14)

Through the Special Experimental Projects — 14, the FHWA allows states to
evaluate non-traditional contracting techniques. All transportation projects
receiving federal aid in which a non-traditional contracting process (a process
that deviates from the competitive bidding provisionsin the US Code), must
receive SEP-14 approval from the FHWA. Non-traditional contracting
practices include: cost-plus-time bidding, lane rental, design-build contracting,
warranty clauses, life cycle cost bidding, and qualifications-based bidding.™

Special Experimental
Project — 15
(SEP-15)

Through the Special Experimental Projects— 15, the FHWA identifies
approaches for public-private partnership that advance the efficiency of
transportation projects. The program allows the Secretary of Transportation to
waive the requirements of the Highways section of the US Code on a case-by-
case basisin order to facilitate public-private partnerships. Specifically, SEP-
15 alowsfor innovationsin the acquisition of rights-of-way and permits the
use of innovative financing techniques.’®

New Starts Program

New Startsis the Federal government’s primary funding resource for
supporting locally planned and operated transit capital investments.
Administered by the Federal Transit Administration, the program funds new
and extensions to existing transit systemsincluding local commuter rail, light
rail, heavy rail, bus rapid transit, streetcar, and ferry transit systems.’

Public-Private
Partnership Pilot
Program (Penta-P)

The US Department of Transportation Public-Private Partnership Pilot
Program (Penta-P) is designed to encourage more private sector involvement
and investment in new fixed guideway transit capital projects. Penta- P
projects include an array of transit projects such as design build, design build
operate and maintain, fixed price contracts, equity investments, and other risk
sharing arrangements.®

Source: See Footnotes.

 http://www.epa.gov/Compliance/nepa

> Federal Highway Administration, http://www.fhwa.dot.gov/programadmin/contracts/sep14list.cfm.

16 Federal Highway Administration, http://www.fhwa.dot.gov/PPP/tools_sep15.htm.

Y Federal Transit Administration, http://www.fta.dot.gov/planning/newstarts/planning_environment_217.html#.
18 Federal Transit Administration, http://www.fta.dot.gov/planning/programs/planning_environment_7104.htm
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State Laws. According the Federal Highway Administration (FHWA), there are currently 25 states
that have enabling legidlation for public-private partnerships in transportation, as shown in Exhibit 2-
1 below. Thetypes of P3svary from state to state and range from broad authorization for al types of
projects to limited authorization of specific projects.”® Further, some municipalities have
implemented public private partnerships without enabling state legislation. For example, Chicago
relied on its home-rule authority to lease roads and parking facilities without authorization from the

State of Illinois.
Exhibit 2-1: Stateswith Public-Private Partnership Enabling L egidation
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Source: Federal Highway Administration Office of Innovative Program Delivery: Public-Private Partnership.
January 2010.

Public-Private Partner shipsin Maryland. The Code of Maryland Regulations (COMAR)
currently allows for the State to enter in non-highway public private partnerships with private
entities. Under the Code, the State established a program that allows for P3sin ports, airports,
raillroads, and transit facilities. However, the Code has not expressly allowed nor prohibited the use

of public-private partnerships for highways.

Maryland officials recognized the use of public-private partnershipsin other jurisdictions to meet
growing transportation needs. 1n 2004, representatives from the Maryland Transportation Authority
(MTA) and the State Highway Administration (SHA), in cooperation with the Federal Highway
Administration, conducted a study on how other states are using P3sto improve their delivery of
highway construction projects. The study, entitled “Current Practices in Public-Private Partnerships
for Highways”, found that the use of P3sfor large projects can improve price certainty and project

delivery.?

19 For amore detailed description of the enabling legisation in each state, see Federal Highway Administration

Website at http://www.fhwa.dot.gov/ipd/p3/state _legidation/index.htm.
DAvailableat http://www.mdta.maryland.gov/About/documents/currentpracti se.pdf.
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Non-Highway Public-Private Partnerships. In 1997, Maryland created the Transportation Public-
Private Partnership Program to encourage the creation of public-private partnerships to supplement
traditional transportation resources. The program encourages the State to work with the private
sector in the acquisition, financing, construction, and operations of new and existing transportation
facilities, excluding highways.

The specific goals of the project include:*

e Enabling private financing and development of new transportation facilities;
e Increasing economic activity; and
e Accelerating the construction of needed projects.?

In August of 2009, the Maryland Department of Transportation (MDQOT) provided a summary of the
current status of Maryland public-private partnerships to the General Assembly. The report lists the
following public-private partnership projects which are under consideration: [-95 Travel Plazas,
Seagirt Marine Terminal, State Center Transit Oriented Development Project, and a variety of
MARC and Metro Station Transit Oriented Development Projects. For the full MDOT report, please
see Appendix B.

Highway Public-Private Partnerships. While Maryland has undertaken numerous design-build
highway transportation P3s, Maryland does not have a statute expressly authorizing highway P3s.
However, in 1996, the Attorney General states that Maryland law does not prohibit “a private entity
from owning, constructing, operating, or maintaining ahighway.” The Attorney General further
states that the Maryland Transportation Authority (MdTA) is alowed to construct toll roads using
public-private partnerships:

There are significant legal and practical impediments to wholly private
construction and operation of atoll highway. However, the MdTA, acting on
behalf of MDOT, has sufficient statutory authority to enter into an agreement
with a private entity relating to the supervision, financing, construction,
operation, maintenance, and repair of Maryland transportation facilities
projects, including toll highways.?®

Maryland state law does not prohibit a private entity from owning, constructing, operating, or
maintaining a highway, the State is solely responsible for the design, construction, and maintenance
of the “State highway system.” However, the Attorney General does address a county’s authority to
prohibit highway public private partnerships:

Charter and code home rule counties have authority “to regulate the streets,
roads, and highways within the county (other than State highways).”
Exercising this authority, a home rule county might choose to regard non-
State highway construction as a county function only.?*

2L For more information on the program, see http://www.mdta.maryland.gov/About/tp30verview.html
22 Source: MTA Transportation Public-Private Partnership (TP3) Program Summary @
http://www.mdta.maryland.gov/About/tp3Summary.html

=81 OAG 261

2 |bid.
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E. Public-Private Partner ship Financing M echanisms

This section provides an overview of some innovative financing mechanisms available for
transportation projects.®® Traditionally, transportation projects have been financed primarily through
acombination of state and local taxes and fees and federal grants funded by national motor fuels
taxes in the Federal Highway Trust Fund. Funding is often on a"pay-as-you-go" basis, meaning that
projects have often been built in phases or increments as funding become available over time.

In recent years, governments have looked into "innovative finance" mechanisms — alternatives or
supplements to traditional, tax- or grant-based funding strategies— to fund transportation projects.
These techniques are designed to maximize the ability of states and municipalities to leverage federal
funding, attract new sources of funds including private sector funding, and to accelerate project
completion dates. This section provides an overview of some of the traditional and innovative
financing mechanisms available for transportation projects.

The summary of these financing tools primarily comes from the American Association of State
Highway and Transportation Officials (AASHTO) Center for Excellence in Project Finance, a
nonprofit, nonpartisan association representing the Federal DOT and highway and transportation
departments in the 50 states.®

Federal Credit Assistance. The federal government has developed a number of financial toolsto
help public and private sector partners access credit in order to finance projects. These tools can
allow for the borrowing of money at lower rates, reduce the amount of capital borrowed from other
sources, and reduce the risk borne by other investors. The following Table 2-4 summarizes the
federal credit assistance tools available for public-private partnerships.

% The primary source for this summary of financing toolsis the American Association of State Highway and
Transportation Officials (AASHTO) Center for Excellencein Project Finance.

26 Egtablished in the 2005 SAFETEA-LU transportation authorization act, the mission of the AASHTO Center for
Excellence in Project Finance isto provide support to State Departments of Transportation in the development of
finance plans and project oversight tools and to develop and offer training and state-of-the-art finance methods to
advance transportation projects and leverage funding. http://www.transportation-finance.org/

OLO Report 2010-6, Chapter 1 12 January 26, 2010



An Overview of Public-Private Partnershipsin Road, Parking, and Transit Projects

Table 2-4: Transportation Financing M echanisms
Federal Credit Assistance

Mechanism Brief Description

Federal credit program that provides credit assistance to state departments of
transportation, transit operators, special authorities, local governments, and private
entities who participate in the development of surface transportation systems. The
program may provide three forms of credit assistance — secured (direct) loans, loan
guarantees, and standby lines of credit to eligible transportation projects such as
highway, transit, rail, and freight projects.

Transportation
Infrastructure
Finance and
Innovation Act
(TIFIA) Program

Revolving loan program to provide infrastructure investment funds administered by a
state or regional level with the ability to make loans and provide other forms of credit
assistance to public and private entities to devel op surface transportation projects
including highway, transit capital, and bikeway/pedestrian access projects.

SIBs provides states with more flexibility and the ability to attract non-federal public
and private investment through the following forms of financial assistance:

State
:3n ;r]?(stgjocg;;?n e Loansat subsidized rates and/or with flexible repayment provisions;
(SIB) e Grant Anticipation Notes (GANs);*’
e Short-term construction or long-term debt financing;
e Certificates of Participation;?®
e Capital reserves and other security for bond or debt instrument financing;
e Lettersof credit (direct pay or stand-by);*
e Linesof credit; and
e Bond insurance and loan guarantees.
Loan program (established in Section 129 of US Code Title 23) that allows federal
participation in a state loan to support projects with a dedicated revenue stream
Section 129 (i ncluding tolls, excise taxes, sales taxes, regl property taxes, motor vehicle tgxes,
Loans incremental property taxes, or other beneficiary fees). States may make Section 129

loans to apublic or private entity to construct either atoll project that is eligible for
federal-aid funding or a non-toll highway project that has a revenue source specificaly
dedicated to support the project.

Source: AASHTO Center for Excellence in Project Finance

%" Notes issued on the expectation of receiving grant money.

% Financing in which an individual buys a share of the lease revenues of an agreement made by a municipal or
governmental entity, rather than the bond being secured by those revenues.

A letter of credit is an obligation taken on by abank to make a payment once certain criteria are met whereas as
line of credit guarantees a sum of money to a beneficiary. Source: Investopedia by Forbes.
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Bonding and Debt Instruments. Bonds are written promises to repay borrowed money on a
definite schedule, usually at afixed rate. Traditionally, government bonds are the most commonly
used method to fund transportation projects. In recent years, governments have expanded bonding
policies and begun to issue bonds backed by financial sources not previously used to secure debt.
Table 2-5 describes different debt instruments used to finance transportation infrastructure including
traditional bonds and innovative financing mechanisms.

Table 2-5: Transportation Infrastructure Financing M echanisms

Bonding and Debt Instruments

M echanism Brief Description
Genera Municipal bonds issued that are backed by the "full-faith-and-credit" of the issuer,
Obligation usually the "taxing power" of the issuing jurisdiction rather than the revenue from a
Bonds given project.
Limited and Bonds issued on the pledge of the revenue against a specific tax such as agasolinetax, a
. specia assessment, incremental sales tax, or property tax levied at afixed price. Unlike
Special Tax s : NN o
genera obligation bonds, the issuer is limited by the specific source for the revenue to
Bonds
pay the bonds.
Bonds used to finance municipal projects that generate revenue. Project revenues are
used to make interest and principal payments to the bondholders. There are two primary
types of revenue bonds for transportation facilities
Revenue Bonds
Toll-backed Revenue Bonds: bonds backed by future toll revenues; and
Fare Box Revenue Bonds: bonds backed projected transit fare box revenue.
Bonds issued by or on behalf of local or state government for the purpose of financing
Private Activity | the highway and other transportation projects of the private sector. The law was
Bonds (PABS) expanded in 2005 to include the highway and freight transfer facilitiesto qualify for such
bonds.
Tax Credit Bonds in which bondholders receive federal tax credits of up to 100 percent of the
interest amount in lieu of or in addition to partial interest payment over the life of the
Bonds L . .
bond and full repayment of principal upon its maturity.
Nonprofit Incorporation of the public-private partnership as a nonprofit corporation to allow the
Financing project to be financed with tax-exempt bonds.
Short-term notes issued based on the anticipation of funding from a specific source. For
transportation finance, the following two anticipation notes are most commonly used:
Anticipation e Grant Anticipation Notes (GANS): used by transit agencies to borrow against
Notes future grant funding.

e Grant Anticipation Revenue Vehicle (GARVEE): alows statesto claim
reimbursement for principle, interest, and issuance costs on all eligible federal-
aid projects, rather than claiming construction reimbursement.

Source; AASHTO Center for Excellence in Project Finance homepage.
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Other Financial M echanisms P3 Financial Arrangements. Transportation facility financial
agreements between the public and private sectors can take many different forms. While many P3
agreements take the form of traditional contracts, some more innovative arrangements have
developed in recent years. Often, transportation projects are funded through a combination of
sources and financial tools. The following Table 2-6 summarizes three innovative types of financial
arrangements used in P3 transportation projects that may be used to fund public-private partnerships,
most likely in conjunction with other mechanisms mentioned previously.

Table 2-6: Other Innovative Financing M echanisms

M echanism Brief Description

Program that allows a variety of public and private contributions (such as donations of
Flexible Match cash, land, materials, and services) to be counted toward the non-federal funding
matching requirement of federal-aid projects.

Per-vehicle or per-vehicle-mile fees paid by the public sector to the private sector

Pass-through concessionaire as reimbursement for the design, construction, maintenance, and/or
Tolls X : )

operations of aroad for an agreed period of time.

Payments made to the private sector partner by the public sector based on project
Availability milestones or facility performance standards (such as ranging from on- time completion,
Payments or to the number/time of lane closures due to maintenance). Availability payments are

often used for toll facilities that are not expected to generate adequate revenues.

Source: AASHTO Center for Excellence in Project Finance
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CHAPTER III: COMMONLY CITED BENEFITS, RISKS, AND CHALLENGES OF
PUBLIC-PRIVATE PARTNERSHIPSIN TRANSPORTATION

OL O reviewed research on transportation public-private partnerships and has identified potential
benefits and risks commonly associated with these arrangements. The following table summarizes
the frequently cited benefits and risks of public-private partnerships in transportation.

Table 3-1: Commonly Cited Benefits and Risks of Transportation Public-Private Partner ships

Benefits Risks and Challenges

Quick Influx of Cash Higher Rates for Use of Transportation
Lower Costs Difficulty in Estimating Long-Term Worth
Transfer of Risk Coststo the Public Sector

Increased Efficiency and Time Savings
Increased Mobility on Roads

Access to Supplemental Funding
Improved Quality

Higher Cost of Private Financing

Potential Loss of Control

Political Limitations

Financial Difficulties by the Private Sector
Partner

The private sector’s participation in transportation devel opment can range from project delivery and
maintenance to long-term responsibility for the financing and management of afacility. The
benefits, risks and challenges identified in this chapter focus on public-private partnerships where the
private sector assumes full or partial responsibility for project operations, management, and/or
financial risk.

The remainder of this chapter provides more detail on the benefits, risks and challenges associated
with transportation public-private partnerships. It isimportant to note that a specific P3
transportation project may not produce the benefits or risks listed in this chapter.

A . Potential Benefits of Public-Private Partner ships

The public sector may benefit from leveraging the expertise and resources of the private sector to
address growing transportation needs. This section outlines potential benefits that may result from
the use of P3s.

Quick Influx of Cash. Animmediate benefit of a public-private partnership for the public sector is
the large upfront payment that may be received from the private sector. Theinflux of cash from a
public-private partnership can be beneficial for governments seeking to close budget gaps. Further,
by relying on private sector sponsorship of and investment to help build the transportation
infrastructure, a government frees up public resources for other needed projects.*

In some cases, the private sector finances transportation projects without the use of public funding.
This may benefit ajurisdiction that has legislative or administrative limits governing the amount of
outstanding debt they are allowed to carry, alowing the jurisdiction to carry debt for other needs.”

! Genera Accounting Office 2004
2 |bid.
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Lower Costs. The use of public-private partnerships in transportation may result in lower project
costs, depending on the innovation, scale, and expertise of the private sector involved.®> According to
the GAQ, the consolidation of responsibility for multiple project elements (such as design,
construction, and operation) in one private entity can result in efficiencies that are less achievable
through the public sector’s often segmented approach to development.*

Because cost savings benefit the private partner, the private sector has incentive to limit the cost and
time of aproject in order to maximize benefits and potentially turn a profit.> There are three waysin
which a public-private partnership may lower the cost of a transportation project:

e Direct Costs. Through the use of more economical design features and cost-saving
construction methods, public-private partnerships may lead to lower overall direct costs of a
transportation project.® The GAO 2004 Report on P3s indicated that such partnerships can
save from 6 to 40 percent of the cost of construction and significantly limit the potential for
cost overruns.

e Indirect Costs. The use of public-private partnerships can result in lower project overhead
costs primarily from avoided inflation costs on building materials during a condensed project
timeframe. Thismay eliminate exposure to the rapid rise in the price of construction
commodities.”

e LifeCycleCosts. Inatypical public procurement, the private sector’sroleislimited to
immediate construction or maintenance, which can lead to the short-term economizing rather
than long-term planning. By shifting the long-term maintenance and operations of a
transportation project to the private sector, there is a stronger incentive for the private sector
to focus on minimizing the long-term costs of the project, rather than the immediate costs.?

Transfer of Risk. The public and private sectors have different stakeholders, objectives, risks, and
constraints in transportation projects.’ Political considerations and budget constraints may impact the
ability to construct or maintain public transportation infrastructure.

With the creation of public-private partnerships, risk is shared between the public and private sectors.
The proper allocation of project risks to the sector (public or private) best able to manage a particular
type of risk can result in lower overall risk for the project, reduced project costs and accel erated
project delivery.’® In a P3 arrangement, the private sector can receive some of the following risks
from the public sector: risk of construction cost overruns or time delays, performance and operational
risks, and the revenue risk of lower than anticipated user demand.'* On the other hand, risks that are
traditionally better managed by the public sector include environmental, right-of-way acquisition,
statutory/regulatory and public acceptance risks.*

3United States Department of Transportation 2008

* Ibid.

® I bid.

® Ibid.

" National Cooperative Highway Research Program 2009

8 National Surface Transportation Infrastructure Financing Commission 2009
® Checherita and Gifford 2008

19 General Accounting Office 2007

1 National Surface Transportation I nfrastructure Financing Commission 2009
12 National Cooperative Highway Research Program 2009
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A 2007 report completed for the Federal Highway Administration’s Office of Policy and

Governmental Affairs summarized the types of risk that are transferable to the private sector.”® The
table below is adapted for the types of P3s summarized in Chapter 2 of this report. Risks noted with
acheck mark may be transferred in full or partially to the private sector.

Table 3-2: Risk Transfer Responsibilities under Different Types of Public-Private Partner ships

&
5 0 v | 2
o . T B 0| clcle | g 5 | D
Public-Private Partner ship o) = > | 6 | oS Q 0 5| 3 g
EQ o @ Z; = | g = = c £ .=
Approach o |E9o| C c S |§9o S |zB| & | 3
S|SB B 8|3 |=|E|EE S 2 el 5|
g mo| S |c|& || 8|8 =|06 3% £ | <
More Public Sector Responsibility
Design Bid Build (DBB) v v
Design-Build (DB) 4 v v
Private Contract Fee
Services Operations and v v
Maintenance Contract
More Private Sector Responsibility
Maintain (DBOM)
Design-Build-
Finance-Operate-Maintain v v v v v v v
(DBFOM)
Long-Term Lease _ v v v v v
Agreements/Concessions
Full Privatization
Build-Own-Operate (BOO) v v v v v 4 v v v v v v v
Asset Sale 4 v v v v v

Source: National Cooperative Highway Research Program, adapted from AECOM 2007

3 AECOM Consulting Team 2007
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Increased Efficiency and Time Savings. In asuccessful public-private partnership, each partner
provides the servicesit is best equipped to deliver. The private sector manages the project like a
business, implementing the most cost-effective and efficient strategies to complete the project, which
often results in on-time and on-budget completion.** The 2004 GAO report on public-private
partnerships reported that projects “state and local governments wanted to build—and that the federal
government approved for funding—were built sooner than they would have been had the private
sector not become actively involved.”

The use of private equity and efficiency is often considered inherently advantageous compared to
public sector operation.® P3s have more flexibility to maximize the use of cost-saving innovative
methods and use specialized resources that are available to the private sector which may not be
available to the public sector:

e Potentia integration of the design, construction, maintenance, and operation of a project
provides incentives to optimize efficiency and cost effectiveness over the life of the project
rather than minimizing the cost of a specific part of the project.*®

e Involvement of the private sector allows designers and builders to take advantage of the
advances in technologies and techniques relating to construction materials, equipment, and
design methods.’

e The use of performance measures rather than administrative standards alow the contractor
flexibility while maintaining the public sponsor’s quality.*®

More specifically, efficiencies of P3s can result from:*

e Concurrent completion of project tasks whose results are not mutually dependent;

e Greater access to capital markets;

e Lack of “procedural strings” usually used in government procurement resulting in lesstime
delays,

e Lessexpensive staff resources to perform functions only when needed instead of retaining
them on afull-time basis,

e Quicker access to more efficient technology;

e Introduction of competition;

e Innovative private sector approaches to financing, economies of scale, development,
implementation and operation/maintenance; and

e Private sector expertise in project, operational, and risk management.

Increased Mobility on Roads. Throughout its history, the road network in the United States has
incorporated the “user pays” concept through the use of motor fuel excise taxes and tolls. P3s
developed for roads often used tolling as the primary source of revenue. This can be an efficient
investment strategy, as the users who benefit from the road will likely support additional investment

4 General Accounting Office 2008

> United States Department of Transportation 2004

% 1pid.

7 1bid.

18 United States Department of Transportation 2007

19 jst from various sources included Federal Highway Administration 2004, General Accounting Office 2007,
General Accounting Office 2008, National Surface Transportation Infrastructure Financing Commission 2009 and
National Cooperative Highway Research Program 2009
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to enhance existing infrastructure. Some travelers have an option to share rides, use transit, travel at
less congested (generally off-peak) times, or travel on less congested routes to reduce their toll
payments.

Effective public-private partnerships, particularly in roads, can also potentially provide increased
mobility. Pricing techniques can be determined by the private sector to reduce congestion and the
demand for road space at peak periods, allowing the capacity of existing roads to accommodate
demand with fewer delays.? Depending upon the agreement reached with the public sector, private
partnersin P3s may have more flexibility and less public debate about the use of congestion
pricing.?? In addition, the P3 agreement may include requirements to maintain specified levels of
traffic flow.

Access to Supplemental Funding. A public-private partnership may allow for more predictable
project funding than available to solely publicly financed project. Due to their long-term nature,
transportation projects are often subject to an annual appropriations cycle, which increases the risk
that adequate funds may or may not be available. However, under a public-private partnership, the
private sector may be contractually obligated to operate and maintain the project during the course of
the concession.?*

In addition, public-private partnerships offer an opportunity to supplement public sources of funding
with private equity and debt. The government’s borrowing capacity of government issuersis
typically constrained by the market requirement that tax-exempt bonds demonstrate sufficient debt
service coverage to receive an investment grade rating. A private partner’s ability to draw on non-
rated bank debt and investor equity can potentially allow for a higher level of debt to be incurred for
transportation projects.?

In addition, there are federal and state financing options available to public-private partnerships that
are not available for traditionally procured transportation projects. The federal government has
supported and promoted the use of public-private partnerships through the numerous programs and
financing mechanisms, as summarized in Chapter 11 of this report.

Improved Quality. Inareport to Congress, the United States Department of Transportation stated:

“The traditional contracting approach has limited opportunities for contractors to
incorporate innovative materials and techniques in the design and construction of
transportation projects. The Federal government and many State governments have
constraints on their procurement methods that have the unintended result of limiting
access to new technol ogies and techniques.”?

Often, in government procurement, the “lowest price” bid is chosen, even when “best value” may be
amore effective approach.”’

% General Accounting Office 2008
2L General Accounting Office 2008
2 National Surface Transportation Infrastructure Financing Commission 2009
% General Accounting Office 2008
2 bid.
% National Surface Transportation Infrastructure Financing Commission 2009
23 United States Department of Transportation 2004
Ibid.
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With more flexibility to maximize the use of innovative technologies and the ability to chose the best
materials and methods, a P3 could result in increasesin the quality of a project. Because the private
sector partner is seeking areturn on their investment, there is more incentive for a well-maintained
project in order to attract more user revenue. Further, the agreement between the public and private
sectors may have clauses or incentives that require certain performance standards to be met. In fact,
the GAO recently found that the concessionaires for highway projects are held to higher standards of
performance than the previous public operators of those roads.®

B. Risksand Challenges Associated with Public-Private Partner ships

While there are many potential benefits to the use of public-private partnerships for transportation
projects, there are also risks and challenges associated with their development. Traditionaly,
transportation projects have struggled to be profitable due the significant risks and uncertainties
associated with the construction and operations of such projects.” This section summarizes the risks
and challenges frequently associated with public-private partnerships. Similar to the benefits listed
above, the potential risks and challenges do not occur in each P3 and may be mitigated through the
provisions of the partnership agreement.

Higher User Ratesfor Transportation. Public-private partnerships often involve the issuance of
private debt. In order to repay the debt and make a profit off the project, a private concessionaire
collects toll and fare revenues.®® Although public-private partnership agreements may limit the
extent to which private sector can raise the toll or fare rates, the GAO reportsthat it is likely that
those rates will increase on a privately operated project to a greater extent than they would on a
public project.

The goal of the private sector isto realize areturn on itsinvestment. With the private sector
managing the project, toll/fare rates are driven by market factors such as the demand for travel and
the level of competition. Asaresult, when a privately-run facility or service has limited competing
aternatives, there may be few constraints on rates other than the terms of the agreement with the
public sector.*

Difficulty in Estimating Long-Term Worth. According to the General Accounting Office,
determining the long-term economic worth of a transportation project can be an imprecise activity.
As the worth of atransportation project is highly dependent upon multi-year economic trends,
assessing the long-term value of these assets may be difficult. 1n negotiating a public-private
partnership, the public sector runs arisk of under-estimating the worth of public facilities and
services.

In some P3s, the public sector gives up control of afacility for along period of time. Over the term
of the agreement, the value of future facility revenues may be much larger than the concession
payment received. Further, even if aconcession payment is properly determined, unforeseen
circumstances such as a recession can dramatically alter the relative value of future revenues
compared with the market value of the facility.

% General Accounting Office 2008
% General Accounting Office 2004
% General Accounting Office 2008
3 General Accounting Office 2007
% General Accounting Office 2008
33 .

Ibid.
3 bid.
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Coststo the Public Sector. While the creation of a public-private partnership may result in an
initial influx of money to the government, over the long-term, the public sector may incur potential
additional costs as aresult of the arrangement, including:®

e Personnel or contract costs to review and select the P3 proposals (including the cost of
attorneys and financial analysts);

e Cost of contracting financial and legal advisorsif there is alack of in-house support;

e Personnel or contract cost to provide ongoing oversight and performance monitoring of the
private sector partner;

e Potential foregone tax revenue when tax-exempt debt is used.

Some state and local governments may also be financially responsible for some aspects of a P3’s
projects costs including acquiring rights of way or performing environmental work.”

In some cases, a P3 agreement may shift the cost of a project to future users. Revenue from the
private sector’s payment for a P3 used for immediate needs may or may not provide long-term
benefits to future generations who will potentially be paying progressively higher rates to the private
sector as aresult of the agreement.®”

Higher Cost of Private Financing. The public sector generally has access to lower borrowing rates
through the tax-exempt municipa bond market than private companies that issue taxable debt.
Because the borrowing costs of private debt are higher than public tax-exempt debt, the difference
can often lead to the higher costs being passed to the public through alower up-front payment or
higher user rates.® However, the introduction of tax-exempt private activity bonds and federal loan
assistance to the private sector for transportation projects can narrow the differential between public
and private sector borrowing costs.* According the National Cooperative Highway Research
Program, the cost of borrowing is expected to rise in the near term because of the current credit
crunczloand the increasesin the cost of bond insurance (the latter affects both public and private
debt).

Loss of Palicy Control. The traditional method of financing and devel oping transportation projects
was designed to protect public interest by providing substantial oversight by the public sector and by
standardizing competition for contracts to avoid waste, fraud or abuse of public funds. Changing this
traditional approach raised concerns that some of these protections will be less effective.** Under
some public-private partnerships, the public sector may lose control over future transportation,
economic development, and environmental policy, which can be compounded by the long-term
nature of some P3 agreements.

*National Cooperative Highway Research Program 2009

% General Accounting Office 2004

37 United States Department of Transportation 2008

3 National Cooperative Highway Research Program 2009

% National Surface Transportation Infrastructure Financing Commission 2009
“0 National Cooperative Highway Research Program 2009

“! General Accounting Office 2004
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Transportation. With many P3 agreements, the public sector concedes operational and pricing
control of certain transportation projects. Because a transportation system is an interconnected
network, policy choices for one transportation project may have lasting impacts on another.
Specificaly, P3s can limit the public’s policy control through the following:

e The ability to influence traffic patterns might be lost because of the inability to modify toll
rates on the P3 project; and

e Theuse of “non-compete” or “limited compete” clauses, which prevents the construction of
competing facilitiesin the vicinity of the P3, or allowsit at asignificant cost.*

Economic Development. Transportation improvements are seen as an important tool of economic
development by increasing accessibility and facilitating economic growth. However, the goal of the
private partner in a P3 isareturn on investment, which may or may not reconcile with the area’s
economic development goals. Therefore, a private partner might not be as responsive to public
economic development objectives.

Environmental. The primary goal of the private partner is to realize areturn on investment, which
may come into conflict with public environmental policies goals such as an improvement of air
quality or the curbing of emissions. Unless the partnership agreement addresses such issues, the
private partner may not be required to adhere to government environmental policies.”

Political Limitations. The support of elected officiasis critical to the success of public-private
partnerships, especially in the case of high-cost transportation projects. According to the National
Cooperative Highway Research Program, elected officials must take responsibility to ensure that the
assignment of roles, responsibilities, and risk of a P3 is donein a manner that protects the public
goals.* However, elected officials may encounter the following potential impediments to P3s.*

e Goals. The public and private sectors do not share identical goals. The primary goal of the
public sector isto provide infrastructure and services that adequately meets the transportation
and other policy goals of the community. In contrast, the private sector’s main goal isto
achieve an adequate return on investment.

e Protection of Public Interests. Elected officials need to accommodate the varying interests of
the public, including the general public and government employees. Elected officials are
responsible for providing a safe, well-maintained, and efficient transportation for the good of
the public. In addition, officials must be responsive to the effect on employees’ jobs,
working conditions, and wages.

e Aversonto Talls. Ingenera, the public is averse to paying tolls. To overcomethis
aversion, the road must provide enough benefit (such as saving time) to attract users.

“2 National Surface Transportation Infrastructure Financing Commission 2009
“3 National Cooperative Highway Research Program 2009
44 .

Ibid.
“ Sources for this list include: General Accounting Office 2004, National Cooperative Highway Research Program
2009, National Surface Transportation Infrastructure Financing Commission 2009, and United States Department of
Transportation 2008
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Community Risk. Governments may have an incentive to minimize risk to the community
by covering some of the losses of the private partner in order to ensure that the project is
delivered or that infrastructure is maintained.

Political Transition. Project supporters may enter and leave office throughout the course of a
project which can create an uncertainty for private partners. Further, the direction and
intensity of public oversight may change with the change of elected officials.

Transparency. One of the primary criticisms with P3sis the quick approval of agreements
without much public input or the elected officials fully understanding the implications of the
partnership. In addition, the nature of the private sector lends itself to protection of
intellectual property and therefore lessened transparency.

Protectionism. Some public-private partnerships have been established with foreign-based
countries and critics have expressed concerns over the foreign control of public assets.
Critics believe that allowing aforeign firm to control our nation s roads may lead to national
security and/or trade agreement issues.

Financial Difficulties by the Private Sector Partner. Even though the use of a public-private
partnership limits the financial risks of the public sector, governments can be liable for costs if
private entities encounter financial difficulty, especialy if aproject isvital to the local economy and
transportation system. If the financial situation cannot be resolved, the private sector may seek
assistance from the public sector to keep the project afloat.* If the P3 experiences severe financial
difficultly or even default, the public sector has some of the following options. The impact of each
of these choices on the public may vary depending upon whether the public sector partner isalocal,
state, or federal government entity:*’

Take over ownership and operations of the facility;

Contract with another private entity;

Allow the private sector to increase rates if not allowed by the original agreement; or
Provide funding to avoid default.

“6 General Accounting Office 2004
4" National Cooperative Highway Research Program 2009
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CHAPTER IV: P3CASE STUDIES: ROADS

The use of public-private partnerships in road construction and management is the most prevalent
form of transportation P3s in the United Statestoday. Road P3sinvolve either long-term lease
agreements on existing highways or the construction of new private toll roads. Asof 2008, there
were 15 private roads operating in ten states, with another 79 roads in 25 states under consideration
for some form of public-private partnership.t

This chapter provides case study summaries of five public-private partnership road projects, four of
which were implemented and one which was not:

Lease of the Chicago Skyway;

Lease of the Indiana Toll Road;

Construction of the Dulles Greenway;
Construction of the Pocahontas Parkway; and
Proposed L ease of the Pennsylvania Turnpike.

ghrowdpE

Because many of the P3 agreements are in early stages of implementation, it is difficult to determine
the overall success or failure of each project. However, in the short-term, the use of public-private
partnershipsin roads has had mixed results. Many of the roads faced significant public opposition
and failed to reach initia traffic projections. Nonetheless, many P3 partners express confidence that
the roads will both serve public needs and turn a profit in the long-term.

! Baxandall 2009

OLO Report 2010-6, Chapter 1V 25 January 26, 2010



An Overview of Public-Private Partnershipsin Road, Parking, and Transit Projects

1. Case Study: Chicago Skyway?

The Chicago Skyway is a highway from the Indiana Toll Road to the Dan Ryan Expressway on
Chicago's South Side leading into the Chicago Loop. The Chicago Skyway was the first long-term
lease of an existing toll road in the United States.

L ease of the Chicago Skyway L ease

Location Chicago, Illinois

Facility Type Toll Road

Long-Term Lease: the public sector retains ownership and the right
to inspect the road, but the private sector is responsible for
operations and maintenance.

Type Public-Private
Partnership

Chicago City Ordinance under the City’s home powers authorized

Legisiative Authority by the Illinois Constitution

Skyway Concession Company, LLC (SCC): joint venture between
Private Partners the Macquarie Infrastructure Group and Cintra Concesiones de
Infraestructuras de Transporte S.A.

Cost Lease Agreement for Upfront Payment of $1.8 Billion

Combination of equity holdings of the private companies, bank

Type of Financing loans, capital accretion bonds, floating rate notes, and subordinated
bank debt
Revenue Sources Tolls

Facility Description. The 7.8-mile Chicago Skyway is aso known as the Chicago Skyway Toll
Bridge. The elevated toll road connects I-94 (Dan Ryan Expressway) in Chicago to [-90 (Indiana
Toll Road) at the Indiana border. The road includes a 3.5 mile bridge crossing the Calumet River.
The road was built in 1958 and was managed and maintained by the City of Chicago Department of
Streets and Sanitation until its lease.

P3 Agreement. The Skyway opened in 1958 and its construction was originally financed with $101
million in municipal bonds. Until 1989, the Skyway did not earn enough toll revenue to pay the
interest on the bonds. 1n 1994, the City decided to redeem the original Skyway bonds with proceeds
from anew bond issue. The new bond issue allowed the City to fund $50 million for Citywide
transportation projectsin 1996 as well and $139.4 million for Skyway reconstruction projectsin
2001.

% Sources for this case study are listed in Appendix A, Page ©4.
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In 1996, Chicago officias identified the Skyway as a potentially valuable asset and began to evaluate
the idea of leasing the Skyway. City officials conferred with outside consultants familiar with the
privatization of toll roads, who advised that the Skyway could net $400 million after paying off the
outstanding bonds through along-term lease.

The City did not require expressed State |legislative authority to privatize the Chicago Skyway. State
legislation (lllinois Compiled Statutes 2705) allowed the Chicago Transit Authority to execute |ease-
in-lease-out transactions. Some city officials believed the legislation was related to alease-in-lease-
out capital equipment transaction, not the long-term lease of the entire toll road. Nonetheless, after
the legidation passed in 2000, the City began the privatization process.

In October 2004, Chicago opened bids for the right to operate the Chicago Skyway. The winning
bidder was a Spanish-Australian joint venture between Cintra Concessiones de I nfraestructuras de
Transporte, S.A. and Macquarie Investment Holdings, otherwise known as the Skyway Concession
Company (SCC). The same partners won the concession to lease the Indiana Toll Road in 2006.

The lease agreement consisted of a one-time upfront payment of $1.8 billion in exchange for the right
to operate and receive revenues from the Chicago Skyway for 99 years. The private consortium had
the authority to collect toll revenue, which was to be used to pay for operations and maintenance, to
repay the debt that financed the $1.8 billion upfront payment, and to provide a reasonable return on
its members’ contribution of equity. Under the terms of the |ease agreement, the Skyway Concession
Company:

Has the right to install electronic tolling;

Must complete specific capital improvements over the course of the lease;
Must comply with operating standards specified by the City; and

Must pay employees aliving wage.

Under the |ease agreement, the operator may raise tolls by a maximum amount of 7.9 percent per
year from 2008 through 2017. From 2018 until 2104, tolls can increase annualy by the greatest of:

1) Two percent:
2) The Consumer Price Index rate of inflation; or
3) Theincrease in nominal gross domestic product per capita.

The Skyway Concession Company assumed operation and maintenance responsibility for the
Chicago Skyway on January 26, 2006.

Financing. The upfront concession payment for the lease of the Chicago Skyway was for $1.8
billion, consisting of private equity and bank loans. More specifically, the financial structure of the
payment was:

e Cintraequity:* $397 million;
e Macquarie equity: $485 million; and
e Bank Loans: approximately $948 million.

% Equity: A stock or any other security representing an ownership interest. Source: Forbes Investopedia
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The bank loans, a combination of capital accretion bonds,* 12-year floating rate notes,” and
subordinated bank debt,® were provided by a number of European banks including the Banco Bilbao
Vizcaya Argentaria and Santander Central Hispano of Spain. When the Skyway Concession
Company refinanced its capital structure in 2005, the equity holdings of Cintraand Macquarie were
reduced to approximately $510 million. In addition, Citigroup was added as afinancial partner.

Chicago used the $1.8 hillion payment to: 1) pay off the existing Skyway bonds, 2) create two
operating budget reserves funds, 3) fill a portion of the current operating budget deficit, and 4) retire
certain City general obligation bonds. Following the implementation of the Skyway lease, Moody’s
Investors Service upgraded Chicago’s overall bond rating from A1 to Aa3, which marked the City’s
highest bond rating in over 25 years.

Toll Rates. Over the course of the lease, toll rates have increased. Prior to the lease agreement, toll
rates were $2 per passenger car and $1.20 per axle for commercia vehicles. From 2005 to 2009,
tolls rates have increased 50 percent for passenger cars and between 111 and 133 percent for
commercial vehicles, depending on the number of axles. Table 4-1 outlines the current toll rates for
the Chicago Skyway. Toll rates do not vary by distance traveled. The next rate change is scheduled
for January 2011.

Table 4-1: Chicago Skyway Toll Rates, as of January 2010

Number Peak times Off-Peak Times
of Axles | 4am.to8p.m. 8p.m.to4am.
2 $3.00 $3.00
3 $7.60 $5.40
4 $10.10 $7.20
5 $12.60 $9.00
6 $15.20 $10.80
7 or more $17.70 $12.60

Source: Skyway Concession Company, LLC

Traffic and Revenues. While traffic on the Chicago Skyway has remained relatively consistent
from 2004-2007, revenues have increased over 35 percent, as shown in the table on the next page.

* Accretion: Asset growth through addition or expansion. In reference to discount bonds, it describes the
accumulation of value until maturity. Source: Forbes Investopedia.

® Floating Rate Note: A note with a variable interest rate. The adjustments to the interest rate are usually made
every six months and are tied to a certain money-market index. Source: Forbes Investopedia.

® Subordinated Debt: A loan (or security) that ranks below other loans (or securities) with regard to claims on assets
or earnings. Source: Forbes Investopedia

OLO Report 2010-6, Chapter 1V 28 January 26, 2010



An Overview of Public-Private Partnershipsin Road, Parking, and Transit Projects

Table 4-2: Average Daily Revenue and Traffic for Chicago Skyway, 2004-2007

Average Average Daily Traffic
Y ear Daily
Revenue ($) | Workdays | Weekends | All Days
2004 113,903 48,121 49,483 48,544
2005 143,466 48,165 49,909 49,483
2006 153,970 50,217 51,287 50,551
2007 153,934 48,948 50,835 49,537

Source: Macquarie Annual Reports

Current Status. According to Bloomberg News, as of July 2009, the Macquarie Infrastructure
Group (MIG) is looking to sell the leases on the Chicago Skyway and Indiana Toll Road. A July 8"
statement by MIG states the company now owes more on its debt than its assets may be worth, and
“it is reviewing options which seek to enhance security holder value.” This prompted speculation
that the Skyway may be part of the company’s divestiture plans.
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2. Case Study: Indiana Toll Road’

The Indiana Toll Road, officialy the Indiana East-West Toll Road, runs across northern Indiana from
the lllinois to the Ohio state lines. With this agreement in 2006, | ndiana became the first state to
lease amajor highway to a private entity.

L ease of the Indiana Toll Road

L ocation Northern Indiana

Facility Type Toll Road

Long-Term Lease: the public sector retains ownership of the
Type Public-Private | road and has oversight capability. The private sector is
Partnership responsible for the operations and maintenance, along with
the collection of revenues.

Legisative Authority | Indiana State Law®

Statewide Mobility Partners Consortium: joint venture
Private Partners between the Macquarie Infrastructure Group and Cintra
Concesiones de Infraestructuras de Transporte S.A.

Cost Lease Agreement for Upfront Payment of $3.8 Billion

Type of Financing Private Partner Equity and Bank Loans

Revenue Sources Tolls

Facility Description. The 157-mile Indiana Toll Road is one of the country’s most heavily
trafficked trucking routes, with about 60 percent of its annual toll revenue coming from commercial
traffic. Theroad crosses across the northernmost part of Indiana from its border with Ohio to the
[llinois State Line. Opened in 1956, the road had been operated by the Indiana Department of
Transportation prior to its lease.

P3 Agreement. In 2005, the State of Indiana estimated that the cost of necessary road improvements
over the next decade at $1.8 million. Asaresult, Governor Mitch Daniels tasked the Indiana Finance
Authority (IFA) to explore the feasibility of leasing the Indiana Toll Road (ITR) to a private entity.
After arevenue analysis and financia advice from Goldman Sachs, the IFA released a Request for
Toll Road Concessionaire Proposals on September 28, 2005.

’ Sources for this case study are listed in Appendix A, Page ©5.
8 Indiana House Enrolled Act 1008
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On January 23, 2006, Statewide Mobility Partners LLC (SMP), alimited liability company between
Cintra Concesiones de Infraestructuras de Transporte SA (Cintra) and Macquarie Infrastructure
Group (MIG), was tentatively awarded the project with abid of $3.8 billion. The agreement to lease
the ITR required authorization from the Indiana State Legislature. The State L egislature approved
the lease as part of House

Enrolled Act 1008 (HEA 1008), popularly known as"Major Moves." The Governor signed the law
in March 2006. On April 12, 2006, the IFA executed the "Indiana Toll Road Concession and Lease
Agreement” providing for a 75-year lease of the ITR.

SMP formed the ITR Concession Company LLC (ITRCC) to operate and manage the ITR during the
75-year leaseterm. A ten-member board of directors, appointed by the Governor, oversees ITRCC
and its operations of the Indiana Toll Road. Consisting of State employees and private citizens, the
Board assures that the ITRCC complies with the provisions of the |ease agreement.

The Cintra-Macquarie joint-venture assumed operation of the Toll Road on June 30, 2006. The non-
revenue sharing lease agreement includes the following key features:

e Annual toll increases cap at the greatest of :
1) Two percent:
2) The Consumer Price Index rate of inflation; or
3) The per capitaincrease in gross domestic product;

e Implementation of planned upgrades including: adding alane in each direction, the
reconstruction of existing pavement and bridge structures, and implementation of electronic
tolling collection;

e Maintenance of the road to standards set forth by state and federal law;

e Guarantee that employee pay and benefits would not be reduced if they took ajob with the
concessionaire;

e No union requirements,

e Requirement that at least 90 percent of the concessionaire expenses be awarded to companies
in Indiana;,

e Goalsfor participation of minority and women business enterprises,

¢ A non-compete clause that requiresthat if anew highway is built within ten miles of the ITR,
the State must compensate the private sector for itslost revenue.

Financing. The upfront concession payment for the lease of the ITR was for $3.8 billion, consisting
of private equity and bank loans. More specificaly, the financial structure of the payment was:

e CintraEquity: $374 million;
e Macquarie Equity: $374 million; and
e Bank Loans: $3,030 million.

The bank loans were provided by seven European banks: Banco Bilbao Vizcaya Argentaria SA
(Spain), Banco Santander Central Hispano SA (Spain), and Cajade Ahorrosy Monte de Piedad de
Madrid (Spain), BNP Paribas (France), DEPFA Bank (Germany), RBS Securities Corporation
(Scotland), and Dexia Credit Local (Belgium/France).
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The State of Indiana used funds from the ITR lease to construct road projects; pay off existing toll
road bonds; and established two transportation project funds, including a ten-year statewide “Major
Moves” transportation plan.

Challenges. The proposal to lease the Indiana Toll Road engendered great debate both before and
after completion of the agreement. Conflicting reports arose about how well the public was informed
about the proposal — some State legislators claimed the |ease agreement was completed in secrecy,
while representatives from the Indiana Department of Transportation and the Indiana Finance
Authority (both Executive Branch agencies) asserted that all public hearings were easily accessible.
The State Legislature was a strict party line vote — Republicans in favor of the lease, with Democrats
against it. Opponents raised concerns about:

The impact on residential and commercial property near the road;
The potential loss of jobs;

Toll rate increases; and

The imprecise vauation of the road’s worth.

In addition, a citizen advocacy group filed alawsuit in April 2006 seeking a declaratory judgment
and a permanent injunction invalidating the enabling legislation (HEA 1008). The lawsuit claimed
that the State Constitution requires that revenue from the sale of any public works be used to pay off
debt and that the exemption of the Toll Road from property taxes violates the requirement that the
system of taxation be “uniform and equal” subject only to exemptions for specified purposes. The
Indiana Supreme Court ruled that the lease agreement did not violate the Indiana Constitution.

Toll Rates. ITRtollsvary by travel distance and vehicle type. After the lease agreement, toll rates
increased to 5.1 cents per mile, a9.7 percent increase for passenger cars, which continues to be the
rate for passenger cars. The current toll for a passenger car is $4.65 to travel the full length of the
ITR when the vehicle is equipped with a transponder for automated toll collection. Cash customers
in a passenger car pay $8.00 to travel the length of the ITR.

For commercial vehicles, ratesincreased to 11.4 cents per mile after the lease agreement, a22.5
percent increase. Since April 2006, the toll rates for commercial vehicles have increased to 20.4
centsamile, a 79 percent increase from April 2006. To travel the full length of the ITR, commercial
vehicles pay arate that varies, from $11.75 for three axles to $69.75 for seven axles.

Both the passenger and commercia vehicle rates are expected to increase in June 2010.

Traffic. Averagedaily ITR traffic remained nearly constant from 2005 through and 2008, without
much change after the private sector assumed control of the facility (see Table 4-3 on the next page).
However, due to annual toll rate increases, average daily revenue increased significantly (80 percent)
from 2005 to 2008.
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Table 4-3: Average Daily Revenue and Traffic, Indiana Toll Road 2005-2008

M2 SEEINRE, qutzjtj\lgllﬁgglitn ps T'(I)'Irl a%;g i?)ugg
2005 242,434 24,350 92,936
2006 360,140 24,773 93,661
2007 392,186 25,176 94,089
2008* 436,617 25,887 73,942

* July-December
Source: Macquarie I nfrastructure Group Asset Portfolio

Current Status. Asof July 2009, the Macquarie Infrastructure Group is reported to be looking to
sell the leases on the Chicago Skyway and Indiana Toll Road. The company now owes more on its
debt that its assets may be worth, and a July statement by the company states “it is reviewing options
which seek to enhance security holder value.” This prompted speculation that the two roads may be
part of the company’s divestiture plans.
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3. Case Study: Dulles Greenway”®

The Dulles Greenway isatoll road that connects the Dulles Airport area with Leesburg, Virginia
The Greenway, opened in 1995, is the first private toll road in Virginia since 1816.

Construction of the Dulles Greenway

Location Northern Virginia

Facility Type Toll Road

Design, Build, Finance, Operate and Maintain: The private sector
is responsible for the design, construction, operations and

Type Public-Private | maintenance of the road. The public sector owns the road,
Partnership regulates the road through the Virginia State Corporation
Commission (SCC) and will assume operational control of the
road in 2056.

Legidative Authority | Virginia Highway Act of 1988

TRIP 11, afully owned subsidiary of Macquarie Infrastructure

Private Partners Group and Macquarie Infrastructure Partners

Original Construction Cost - $350 million
Cost of Leaseto Macquarie - $617 million

Cost

Original Construction:
e Current pay interest only bonds
e Zero coupon bonds
e Long-term, fixed-rate notes
[

Type of Financing Revolving credit

Macquarie lease;
e Private stocks

e Sdeof sharesin the Macquarie Global Infrastructure
Total Return Fund

Revenue Sources Tolls

Facility Description. The Dulles Greenway is a 12.5-mile privately-owned toll road in Loudoun
County, Virginia. The Dulles Greenway connects with the Dulles Toll Road and is designated as
part of Virginia State Road 267 (SR 267). SR 267 consists of three parts — the Dulles Greenway, the
Dulles Toll Road, and the Dulles Access Road. The three sections of SR 267 are operated by
separate agencies. the Dulles Toll Road by the Virginia Department of Transportation, the Dulles

? Sources for this case study are listed in Appendix A, Page ©6.
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Greenway by a private consortium, and the Dulles Access Road by the Metropolitan Washington
Airports Authority.

P3 Agreement. Discussion about the development of a highway through Loudoun County, Virginia
began in the 1970s. 1n 1987, State officials held anumber of public hearings and commissioned
several studies to evaluate options to connect the Dulles areawith Leesburg. 1n 1988, Virginia
lawmakers authorized the construction of the State's first private highway through the Virginia
Highway Act. Under this act, a private entity was allowed to increase tolls above the rate of inflation
if three conditions were met: the new fee would not "significantly discourage” drivers from using the
road; the private operator would not make an "undue profit" from the increase; and the road's benefits
justifiesits cost.

In 1989, the Toll Road Corporation of Virginia (TRCV) submitted an application to the Virginia
Department of Transportation (VDOT) to build the Greenway. AsVirginialacked funds to build the
project, VDOT announced in May 1990 that it would approve the TRCV proposal rather than use
public funds to build the Greenway. After approval, the authority was transferred to alimited
partnership that was created solely to manage the Greenway, Toll Road Investors Partnership 11
(TRIP 1), ajoint venture between Bryant/Crane Family LLC, and Kellogg Brown & Root.
Construction of the Greenway occurred from 1993 to 1995 as a design-build-finance-operate project
(see Chapter 11). The State of Virginiawill assume operational responsibility for the Greenway in
2056.

The Dulles Greenway opened on September 29, 1995 ahead of schedule and on budget. However,
traffic fell short of projected levels. After an increase in tolls and an increase in speed limits,
revenues were still less than projected. Facing financial challenges, TRIP |1 restructured its debt in
1999 and agreed to an extension of the project. In 2001, the Virginia SCC extended TRIP II's
concession period for an additional 20 yearsto 2056. In September 2004, variable peak and
discounted off-peak point-to-point rates were introduced to better manage peak period congestion.

In September 2005, the Macquarie Infrastructure Group (M1G) acquired 87 percent of TRIP I for
$533 million. In December of 2006, MIG paid an additional $84.5 million for the remaining 13
percent share of company. In December 2006, MIG completed the sale of 50 percent of its economic
interest in the Dulles Greenway to Macquarie Infrastructure Partners (MIP) and subsequently MIG
holds a 50 percent economic interest in the Dulles Greenway. TRIP 1, as part of MIG, continues to
have day to day responsibility for the management and operation of the Greenway.

Financing. Thefinancing of the Dulles Greenway includes $350 million for the original
construction of the road and later, $617 million for a corporate buyout of the Greenway ownership.
Toinitialy finance the Greenway, TRIP |1 used a combination of equity and private debt.
Specificaly, the financial structure of the construction the Greenway was.

e TRIPII equity: $40 million;

e Long term fixed-rate notes:'® $258 million provided by ten investorsincluding CIGNA
Investments, Prudential Power Funding Associates, and John Hancock Mutual Life Insurance
Company; and

e Construction funding and revolving credit:** $52 million from three banks - Barclays,
NationsBank, and Deutsche Bank AG.

197 xed Rate Note: Fixed rate note is a bond with predetermined interest rate. The interest is payable at specified
dates before bond maturity. Source: Forbes Investopedia.

1 Revolving Credit: A line of credit where the customer pays a commitment fee and is then allowed to use the funds
when they are needed. Source: Forbes Investopedia.
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In 1999, TRIP |1 refinanced its debt as follows: $35 million of current pay interest only bonds™ and
$297 million zero coupon bonds.™

In 2005, the Macquarie Infrastructure Group (MIG) agreed to purchase TRIP |1 for $617.5 million
through the placement of private stock in Australia and the float™ of $425 million worth of sharesin
the closed-end Macquarie Global Infrastructure Total Return Fund.

Toll Rates. Theroad’stoll rates vary by distance traveled and vehicle type. Asof January 2009, the
base toll collected for two-axle vehicles ranges from $2.25 to $3.90, depending on distance traveled.
The maximum toll rises to $4.50 during "congestion pricing" hours (6:30 am. to 9:00 a.m. eastbound
and 4:00 p.m. to 6:30 p.m. westbound). Toll payment is accepted by cash, credit card, or Smart-
Tag/EZ Pass. Users paying by cash or credit card pay higher tolls for certain segments of the road.

For every toll transaction, the contract operator pays a fee to the Virginia Department of Transportation
who owns and operates the Smart-Tag/EZ Pass system.

Traffic. When the Greenway opened to traffic in September 1995, traffic fell short of projected levels.
Through 2005, traffic increased steadily as the population of Loudoun County grew. However,
beginning in 2006, average daily traffic has decreased in each subsequent year. The table below shows
the average daily revenue and traffic on the Dulles Greenway from 2004 through 2008.

Table 4-4: Average Daily Revenue and Traffic for the Dulles Greenway

Average Average Daily Traffic
Y ear Daily
Revenue ($) | Workdays | Weekends | All Days

2004 110,599 70,679 37,720 60,742
2005 125,473 71,666 38,492 61,634
2006 151,381 67,403 35,520 57,445
2007 153,198 64,265 35,229 55,276
2008* 152,435 60,443 33,003 52,092

* July-December
Source: Macquarie Infrastructure Group Asset Portfolio

Current Status. More recently, the average daily traffic on the road has continued to decrease. The
Chief Executive Officer of the Toll Road Investors claims the decline is due to the “recent increase in
rates, layoffs, AOL's downsizing and the rising price of gasoline.” Nonetheless, the Greenway recently
posted a 15 percent quarterly revenue gain despite the decline in traffic.

12 pay Interest Only Bond: A bond in which only interest is paid on the bond until maturity. Source: Forbes
Investopedia.

13 Zero Coupon Bond: A debt security that doesn't pay interest (a coupon) but is traded at a deep discount,
rendering profit at maturity when the bond is redeemed for its full face value. Source: Forbes Investopedia.

¥ Float: The total number of shares publicly owned and available for trading. The float is calculated by subtracting
restricted shares from outstanding shares. Source: Forbes Investopedia.
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4. Case Study: Pocahontas Par kway*

Completed in 2002, the Pocahontas Parkway (also known as Virginia State Highway 895) is atoll road
south of Richmond, Virginia. It wasthefirst public-private partnership created in Virginia under the
Virginia Public-Private Transportation Act 1995.

Construction of the Pocahontas Par kway

L ocation Richmond, Virginia

Facility Type Toll Road

In the original development of the road, the State entered into a design-
Type Public-Private | build contract for the private sector to build and maintain the road.
Partnership Currently, the road is leased out to the private sector. The private sector
manages and operates the road, but the public sector maintains ownership.

Legidative Authority | Virginia Public-Private Transportation Act 1995

Original partner was Fluor Daniel/Morrison Knudsen.

Private Partners Road |ater leased to Transurban LLC.

Cost of original construction: $314 million

Cost Payment of Long-Term Lease Agreement: $611 million

Original Financing (Design Build):
e Tax exempt toll revenue bonds
e Federd grants
e State Infrastructure Bank Loans
Type of Financing
Concession:
e Equity, subordinated, and senior debt provided by private banks
e Transportation Infrastructure Finance and Innovation Act (TIFIA)
Funding

Revenue Sour ces Tolls

Facility Description. The Pocahontas Parkway is an 8.8-mile toll road located outside of Richmond,
Virginiathat includes a bridge over the James River. The Parkway is afour-lane, limited access toll
road that provides a direct connection between Chesterfield County and eastern Henrico County.

1> Sources for this case study are listed in Appendix A, Page ©7.
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P3 Agreement. In 1995 the Virginia State |legislature passed the Public-Private Transportation Act to
allow private entities to enter into agreements to construct, improve, maintain and operate
transportation facilities. Virginia Department of Transportation (VDOT) officials considered the use of
a public-private partnership to develop a connection between 1-95 and 1-295 south of Richmond.
VDOT determined that the road construction and operation should be financed through tolls because:

e Theroad would have high construction costs due, in part, to the requirement for a bridge across
the James River;

e The primary users of the road would not reside where the road was constructed,;

e Theroad would save considerable time for users, making the use of tolls more acceptable; and

e Toll collection technology available to the private sector would reduce operating costs.

VDOT moved forward with the [-95 and -295 connector, named the Pocahontas Parkway (or State
Road 895), with the project designed and built by a private company, Fluor Daniel/Morrison Knudsen.
Construction began in 1998 on the Pocahontas Parkway, the first project completed under the Virginia
Public-Private Transportation Act. The road was built under a single $314 million design-build
contract and it was completed on budget.

In order to issue tax-exempt debt for the project on behalf of Knudsen, the Pocahontas Parkway
Association (PPA) was formed. The PPA is a private, non-stock, not-for-profit corporation without
members, organized under provisions of Chapter 10 of the 1950 Virginia Code. The Association was
incorporated in 1997 for the limited purpose of financing, constructing and operating the Parkway
project.

A conflict arose during project construction. During the last stages of design, City of Richmond
officials protested the lack of accessto and from 1-95 in the direction of the City. The City of
Richmond and the PPA reached a compromise which included the addition of aramp for traffic headed
toward the city (but not one for return traffic) completed at the cost of the PPA.

The first section of the road opened in May of 2002, with the remainder opening in September 2002.
However, traffic volume on the road reached only about half of forecasted estimates and was
insufficient to meet debt obligations.

In 2006, VDOT terminated the contract with Knudsen and offered to lease the road to another private
sector entity. In June 2006, VDOT and the Pocahontas Parkway Association agreed to a 99-year, $611
million lease with the Transurban Group to manage the Pocahontas Parkway. Under the agreement,
Transurban assumed responsibility for the management of operations and maintenance of the Parkway.
In addition, Transurban agreed to:

Upgrade to electronic tolling;

Set limits on toll rates;

Repay PPA and VDOT’s debt and incurred operational costs; and

Finance and build a connector between the Parkway and Richmond International Airport.

The 99-year lease includes an upfront concession fee of $611 million in addition to revenue sharing if
the facility exceeds expectations. Under the terms of the lease, Transurban will provide the State with
40 percent of gross revenues once net cash flow yields an internal rate of return of 6.5 percent. When
the rate of return increases to eight percent, the State will receive 80 percent of gross revenues.
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The State also has the right to end the agreement “for public convenience”, aslong as it makes afair
market-value payment, provides a guaranteed 10.5 percent rate of return to its contractor, and pays any
outstanding debt.

Financing. Thefinancing of the Pocahontas Parkway includes both the original construction costs of
the road ($314 million) and the subsequent |lease of the parkway ($611 million). To construct the road,
the Pocahontas Parkway Association, a non-profit entity was formed which enabled the group to use
tax exempt toll revenue bonds for amajority of the funding. Specifically, the original financing
package for the Parkway was comprised of:

e $354 million 63-20 non-profit corporation tax exempt toll revenue bonds;*
e 39 millionin federal fundsfor design costs; and
e $18 million in state infrastructure bank (SIB) loans.

In 2006, the Parkway was leased to Transurban, a private company for $611 million. The financing
structure for the lease payment was:

e Transurban equity and subordinated debt: $195 million;
e Senior debt: $420 million, provided by European banks including DEPFA Bank of Ireland,

Banco Espirito Santo de Investimento of Spain, and Bayerische Hypo-Vereins Bank of
Germany; and

e Transportation Infrastructure Finance and Innovation Act (TIFIA) funding: $150 million.

Toll Rates. Tollsare collected both in cash and electronically with pre-determined toll increases as
follows:

Table 4-5: Pocahontas Parkway Toll Rates

Exit Current Cash Toll Price

Toll Price Jan. 2011
Main Plaza* $2.75 $3.00
Laburnum Ave. $1.00 $1.25
Airport Connector -- $1.25

*One dollar is added per each axle over two.
Source: Pocahontas Parkway Homepage

Traffic. Table 4-6 comparesthe average daily traffic in the September quarter (July-September) for
2006-2009. The workday traffic is traffic on Monday-Friday, while the daily traffic is the average
daily traffic for al days. The data show that the September quarter showed an 11 percent decrease in
daily traffic and 17 percent decrease in workday traffic between 2008 and 2009. The Macquarie
Infrastructure Group has stated that its "subdued traffic results" were a consequence of "the continuing
weak global economic conditions.”

16 Revenue Bond: A municipal bond supported by the revenue from a specific project. Source: Forbes Investopedia.
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Table 4-6: Average Daily Traffic on Pocahontas Par kway, 2006-2009

Y ear Daily Traffic Workday Traffic
2006 16,173 17,640
2007 17,620 19,239
2008 15,966 17,434
2009 14,100 14,490

Source: Transurban Traffic and Revenue Reports17

Current Status. In July 2007, Transurban secures Transportation I nfrastructure Finance and
Innovation Act (TIFIA) funding to construct the Airport Connector Road and refinance a portion of
existing project debt. Construction on the airport connector is expected to be completed in 2010.

17 http://www.transurban.com.au/transurban_online/tu_nav_black.nsf/alltitle/investors-A SX%20rel eases-200970open
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5. Case Study: Pennsylvania Turnpike L ease Proposal*®

The Pennsylvania Turnpike is a 532-mile toll highway operated by the Pennsylvania Turnpike
Commission, a public agency. The Turnpike extends along southern Pennsylvania from the Ohio state
lineto the New Jersey state line. The Northeast Extension connects the Philadel phia and Scranton
areas. Asdetailed below, aproposal to lease the Turnpike to a private entity did not come to fruition.

Proposed L ease of the Pennsylvania Turnpike

Location Pennsylvania

Facility Type Toll Road

Type Public-Private Long-Term Lease

Partnership

Proposed Private Pennsylvania Transportation Partners: joint venture between
Partners Abertis Infraestructuras, SA and Citi Infrastructure Investors
Proposed Cost Proposed |ease for $12.8 billion

Type of Financing Private Partner Equity and Bank Loans

Revenue Sources Tolls

Turnpike Lease Proposal. In 2006, Pennsylvania Governor Edward Rendell created the
Transportation Funding and Reform Commission to evaluate the State’s transportation system. The
Commission determined that in order to maintain the current transportation infrastructure, the State
would need $1.7 billion in additional annual transportation funding. In addition, the report
recommended that the State make smarter use of existing funds, increase taxes and fees, and explore
innovative funding mechanisms, including the use of public-private partnerships. The Governor
suggested the use of along-term lease of the Turnpike to the private sector in order to raise money to
improve other transportation infrastructure.

In 2007, the Governor proposed leasing the Pennsylvania Turnpike and the collection of tolls on
Interstate 80 in order to raise additional funds for transportation. In order to seek bids for the private
sector lease of the Turnpike, the Governor needed approval from the Pennsylvanialegidature. In
support of the proposal, the Governor submitted a report that estimated that a 99-year lease could
generate abid of near $20 hillion.

The Pennsylvania State L egislature did not approve leasing of the Turnpike to address funding
shortfallsin transportation infrastructure. Instead, in July 2007, the Legislature approved Act 44
authorizing a 50-year partnership between the Pennsylvania Turnpike Commission (PTC) and
Pennsylvania Department of Transportation (PennDOT) and included a provision to collect tolls on

18 Sources for this case study are listed in Appendix A, Page ©8.
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Interstate 80, subject to Federal Highway Administration approval. State officials estimated that the
Act would generate $116 billion, with $83.3 billion turned over to PennDOT for roads, bridges, and
public transit; up to $8 billion to be reinvested in [-80 for capacity and safety improvements; and up to
$24.8 billion to be dedicated to unspecified transportation projects.

In February 2008, the Governor announced his support of a State bill that would authorize the |ease of
the Turnpike and repeal the authority to toll on 1-80. While the Legislature considered the hill, the
Governor solicited bids for the lease of the Turnpike. In May 2008, the Spanish firm Abertis
Infraestructuras, SA and Citi Infrastructure Investors of New Y ork City (collectively called
Pennsylvania Transportation Partners) won the bid with a $12.8 billion upfront payment. The 75-year
lease proposal would include:

No non-compete clause;

Limits on the toll rate caps;

Compliance with all State safety standards;

Completion of capital improvements planned by the Turnpike Commission;
State access, inspection and auditing rights;

A requirement to honor labor contracts;

Continuation of policing levels; and

Transfer of service plazas to the concessionaire.

According to local newspapers, few legislators supported the idea of the lease for reasons that
included:

Loss of control of maintenance and toll collection for amajor highway;
Potential underestimation of the value of the lease;

Theloss of Turnpike Commission jobs;

Increased toll rates; and

Insufficient State oversight of Turnpike policies and operations.

The above concerns stemmed, in part, from the findings of areport prepared by ateam of Pennsylvania
State University and Harvard University professors. The report found that leasing of Turnpike would
result in large increasesin toll rates and would not generate funds to repair state roads and bridges as
efficiently as through public management or through issuance of state-backed bonds.

After months of legidlative debate, Pennsylvania Transportation Partners allowed its bid to expire after
State legislators failed to act on the proposal. At nearly the same time, the Federal Highway
Administration rejected the State’s proposal to toll Interstate 80.

Assessment of the Failed L ease Proposal. The Pew Center for the States examined the Pennsylvania
Turnpike leasing proposal to determine what went right and what went wrong. The study found that
while Pennsylvania policy makers "did alot right" in preparing for the deal, they fell short in several
aspects:

e The State’s projections for annual return on the investment of the upfront payment were
"highly unlikely;"

e One-third of the upfront payment may have been lost in the recent collapse of the financial
markets;
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e Lawmakers"felt they had been excluded from the process,” making them lessinclined to
support it;

e Therewas no clear plan for investing and spending the proceeds; and

e The debate did not adequately focus on the long-term impact of the lease on taxpayers, the
economy, and the environment.

Current Status. The attempt to lease the Turnpike has stalled since the bid expired. The
Pennsylvania Turnpike Commission is seeking to form public-private partnerships for two smaller
highway projects - the northernmost leg of the Mon-Fayette Expressway and the Southern Beltway
linking the expressway to Pittsburgh International Airport.
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CHAPTER V: P3CASE STUDIES: PARKING

Public-private partnerships (in which the private sector partner retains operational control) for
parking facilities are extremely rare in the United States. Chicago isthe only major jurisdiction to
undertake such an agreement prior to thisyear. However, difficult economic times have peaked
interest in the use of P3sfor parking facilitiesin other communities. The Cities of Indianapolis,
Pittsburgh, Los Angeles, and Atlanta are either currently debating the use of parking P3s or have
recently implemented such projects.

The case studiesin this chapter focus on the leasing of existing parking infrastructure; OLO was
unable to find any public-private partnerships for new parking facilities. The case studies
summarized in this chapter include:

1. Chicago Parking Garage L ease;
2. Chicago Parking Meter Lease; and
3. Proposed Harrisburg, Pennsylvania Parking Lot Lease.
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1. Case Study: Chicago Parking Garage L ease*

The lease of four downtown underground parking garages in Chicago in 2006 was the first |ease of
major public parking facilities in the country.

L ease of Chicago Parking Garages

Location Chicago, Illinois
Facility Type Four underground parking decks
Type Public-Private Long—T(_erm Lease: Prlv_ate sector o_perat&e and mai ntains

: the parking garages while the public sector retains
Partnership :

ownership.

Legidlative Authority | lllinois Senate Bill 2872
Private Partners Morgan Stanley
Cost Lease Agreement for Upfront Payment of $593 million
Type of Financing Private Sector Equity provided by Morgan Stanley
Revenue Sources Parking fares

Facility Description. The City of Chicago constructed and operated four underground parking
garages in downtown Chicago: the Millennium, Grant Park South, Grant Park North, and East
Monroe Street garages. The four garages represent the largest underground parking system in the
country with 9,000 spaces. Prior to the lease, the daily rates for al day parking ranged from $11 to
$22.

P3 Agreement. The City of Chicago had been experiencing budget shortfalls throughout the early
2000s and was searching for innovative methods to close its budget gap. After the approval of the
Chicago Skyway |ease agreement (see Chapter 1V), Chicago Mayor Richard Daley sought to identify
other transportation facilities that could be leased to the private sector. Around the sametime, in
2006, the State of I1linois approved legislation that allowed parking garages, several recycling
centers, and Midway Airport to retain their exemption from property taxes in the event any are leased
to private, for-profit companies.

! Sources for this case study are listed in Appendix A, Page ©9.
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In May 2006, Chicago set out to lease four downtown underground parking garages. As part of the
solicitation process, the City asked private firms to provide evidence of their financial ability to raise
the concession payment and their technical capabilities to operate the parking garages. The City
received submissions from 13 teams interested in bidding for long-term lease rights. After review by
Chicago officials and their financial and legal advisors, the City selected a short list of qualified firms
to submit final bids. After submission of final bids, the City selected Morgan Stanley’s bid of $563
million to lease the parking garages for 99 years. In October 2006, the City Council approved the
lease agreement by avote of 37 to 8. The City used the revenues from the lease payment to:

o Pay off existing debt associated with the garages;

o Create areserve fund to replace the $5 million a year the City had received from parking
fees;

o Pay legal fees and other transaction costs related to the lease; and

e Fund park improvements around the city.

Under terms of the |ease agreement, Morgan Stanley received a 99-year concession to operate the
Millennium Park, Grant Park South, Grant Park North, and East Monroe Street garages in exchange
for asingle upfront payment of $563 million. However, the City netted only $157 million on the
long-term lease after paying off debt for the garages and other |ease-related expenses.

According to Chicago Mayor Daley, the agreement includes the “highest prices per parking space
ever paid in the country,” with an effective sale price of $61,000 per parking space. Morgan Stanley
contracted operations of the parking garages to LAZ Parking, which manages more than 250,000
parking spaces across the country. Under the agreement, the private sector has unlimited authority to
set parking rates. In addition, the agreement requires the private sector to:

Reconstruct the East Monroe Street Garage in the near term;

Rebuild al the garages over the course of the lease;

Maintain garages at established standards; and

Comply with City living wage, residential preference, and minority business requirements.

Operations. LAZ Parking took over the operations of the parking garagesin December 2006. The
four parking garages operate with a cash, credit, or debit payment option; monthly users can receive
an access card to enter and exit the garages. Two garages, Grant Park North (1,850 spaces) and
Grant Park South (1,350 spaces), have identical parking rates:

Time Fare
Early Bird: Monday-Friday $14
0to 20 min. $5
20 to 40 min. $10
40 to 60 min. $14
60 to 80 min. $19
80 to 100 min. $23
100 min. to 8 hrs. $26
8 hrs.to 24 hrs. $29
Special Event Rate $25
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The other two garages, Millennium (2,126 spaces) and East Monroe Street (3,850), have the

following parking rates:

Time Fare
Early Bird: Monday- Friday $14
0to 8 hours $19
8to 12 hours $22
12 to 24 hours $24

Current Status. According to Chicago newspapers, the leasing of the Chicago parking garages has
not resulted in any major operational issues for the City. Garage utilization has continued at levels
similar to those before the lease agreement. While parking rates have increased since the lease

agreement, LAZ officials contend that rates are set according to market conditions.
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2. Case Study: Chicago Parking Meters?

In 2008, the City of Chicago leased its on-street parking meter system for 75 years to the private
sector. Thiswasthefirst timeaU.S. city has privatized its parking meter system.

L ease of the Chicago Parking Meters

Location Chicago, Illinois

Facility Type On-street parking meters

Long-Term Lease: private sector has responsibility for
maintenance and operation of the system while the public
sector retains ownership. Public sector can also set meter
policies, but would have to pay concessionaire for any
changes.

Type Public-Private
Partnership

Chicago has home-rule authority to lease its assets and does
Legidative Authority not need state legislation. L ease agreement was authorized
by city ordinance.

Chicago Parking Meters LLC, a consortium of Morgan

Private Partners Stanley Infrastructure Group and LAZ Parking

Cost Lease Agreement for Upfront Payment of $1.16 billion
Type of Financing Private Sector Equity provided by Morgan Stanley
Revenue Sources Parking meter fees

P3 Agreement. During the early 2000s, Chicago had experienced budget shortfalls and resorted to
layoffs and tax hikesto fill in the gap. To address on-going budget problems, Mayor Richard Daley
sought to lease public transportation facilities including the Chicago Skyway in 2006 (see Chapter
V), four municipal parking garagesin 2006 (see above), and Midway Airport in 2008. (The
Midway lease proposal has since been cancelled because the concessionaire was unable to raise the
capital needed for the upfront payment).

In February 2008, the city of Chicago issued arequest for qualifications for private firms to submit
credentials for leasing the rights to the city's parking meters. Over the next month, ten groups
submited bids. City officials refused several request to make public the list of applicants.

2 Sources for this case study are listed in Appendix A, Page ©10.
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In November 2008, the City received two official bids to lease the parking meter system. The Mayor
informed neither the City Council nor the public that an official bid solicitation had been made and
gave no public explanation as to how the ten initial applicants were reduced to two bidders.

On December 1, 2008, the Mayor announced that final bids were received from Morgan Stanley and
LAZ Parking for $1.157 billion and from Macquarie for $1.019 billion. The Mayor selected Morgan
Stanley and LAZ Parking as the winning bidders.

On December 3, the Chair of Chicago City Council’s Finance Committee called for a special meeting
to consider the parking meter lease proposed by the Mayor. At that session, City officials urged the
Council to quickly approve the lease because interest rates were at an al-timelow. That same day,
the Finance Committee voted to approve the lease.

At the request of the Mayor, the full Council held a meeting on December 4™ for the sole purpose of
voting on the lease agreement. According to news reports, Chicago Aldermen were not given full
information about the proposed |ease before the vote. The Council approved the plan 40-5.
According to the Chicago Sun-Times, the five Aldermen who voted against the lease expressed
concern that the Council had inadequate time to review the proposal and to receive public input.

In February 2009, the City and Morgan Stanley concluded the final legal work for the lease to
transfer management responsibility for the parking meters to Chicago Parking Meters, LLC a
collaboration between Morgan Stanley Infrastructure Partners A Sub LP (76 percent ownership),
Morgan Stanley Infrastructure Partners LP (23 percent) and several other entities sharing one percent
ownership. LAZ Parking was chosen as the operator for Chicago Parking Meters, LLC.

The City plansto use the revenues from the parking meter lease payment to fund:

Contributions to along-term reserve ($400 million);
Shortfalsin City budgets through 2012 ($325 million);
A budget stabilization fund ($324 million); and
Programs for low-income residents ($100 million).

The 75-year lease of the Chicago parking meters allows for the Chicago Parking Meters, LLC to
operate and maintain over 36,000 parking metersin the city. Some of the key features of the deal
include:

e The City will retain responsibility for parking enforcement; however, Chicago Parking
Meters, LLC can hire additional enforcement officers to assist the City in ticketing.

e Tickets may beissued as frequently as every two hours at two hour meters.

e The "broken meter" defense can only be used by motorists who report the meters "inoperable
or malfunctioning within 24 hours" of the incident.

e The operator must replace the coin-based meter system with a, multi-space/multi-pay meter
system that will allow payment via cash, credit and debit cards.

e Parking rates will be allowed to rise each year for the first five years of the contract, after
which any subsequent rate increases over the remainder of the contract term will be subject to
City Council approval. All increases would be capped to increases in the consumer price
index.
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Operations. LAZ Parking assumed operational responsibility for the Chicago parking meter system
on February 13, 2009. Metered parking isin effect al days of the year (including Sundays and
holidays) and most metered parking spaces require payment 24 hours aday. Asshownin Table 5-1,
meter rates have increased significantly in the first year and are planned to continue to rise through
2013.

Table5-1: Hourly Parking Meter Rates by Type of Meter

L ocation 2008 2009 2010 2011 2012 2013
Neighborhood $0.25 -
Meters $0.75 $1.00 $1.25 $1.50 $1.75 $2.00
Central Business
District Meters $1.00 $2.00 $2.50 $3.00 $3.50 $4.00
Loop Meters 3.00 3.50 4.25 5.00 5.75 6.50

Source: Chicago Metered Parking System Concession Agreement

According to Chicago Sun-Times and Chicago Tribune Reports, the transition to private management
of parking meters has resulted in several serious operating problemsincluding:

e The breakdown of 250 pay-and-display® boxes that forced the city to stop writing downtown
parking tickets for an entire workday.

e Thefailure of the private operator to make timely collections which resulted in meters being
jammed with quarters.

e Pay-and-display boxes downtown failed to print receipts that must be displayed in the
windshield of a parked vehicle.

According to the Chicago Sun-Times, the transition to privately operated meters corresponded with a
spike in vandalism and a drop-off in on-street parking. In March 2009, the Chief Operating Officer
of LAZ Parking stated: “We’ve certainly seen an uptick in the amount of vandalism at the meters.
That suggests to me that some people are unhappy with the increase in the meter rates.”

Evaluation. In June 2009, the Chicago Inspector General released an evaluation on the parking
meter |ease agreement and concluded that “the Chicago Parking Meters LLC paid the city $974
million less than the system would have been worth to the city if it raised rates by the same amount
and kept the meters for the next 75 years.” In addition, the Inspector General concluded that a 30-
year lease with rate hikes 25 percent lower than those tied to the lease would have produced as much
as $396 million. The report states that the Council should have conducted an independent analysis
and considered alternatives, instead of agreeing with the Mayor’s “hurried, high-pressure” argument
that the money was needed to fill the budget gap.

After public outcry over implementation problems and the rising meter rates, the Mayor called a
press conference in March to address the lease arrangement. Mayor Daley placed blame on the
management company, Chicago Parking Meters, LLC. At the same press conference, the CEO of the

% Pay Box allows you to pay for parking at a central location and display your receipt on the inside of your vehicle's
dashboard. Source: www.chicagometers.com
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company stated, “We regret any issues that occurred; we are working as quickly as possible to
address those issues.” The company promised there would be no rate increases and no tickets until
accurate information was posted and broken meters were fixed.

When the operational issues continued through August, Mayor Daley acknowledged that his
administration "totally screwed up” the transition to private control of the City’s parking meters. In
addition, LAZ Parking hired dozens of employees to distribute information and to answer questions
about the meter system.

In response to the problems with the meter lease, the City Council initiated new rulesto slow down
future asset sales. The City Council’s Finance Committee agreed to mandate at |east 15 days of
legidative review before the sale of any city assets valued at over $100 million.

Current Status. In recent months, LAZ Parking has replaced many old-style meters with new pay

boxes that allow payment by credit or debit cards. However, local newspapers have reported that a

spot check of the new meters found that the time shown varies from machine-to-machine — leaving
motorists confused about when to return to their vehicles to avoid getting a ticket.

In August 2009, the citizens’ advocacy group, Independent Voters of 1linois-1ndependent Precinct
Organization, sued Chicago to have the City’s lease of parking metersto a private company “illegal
and void.” The suit claimsthe City did not have authority to lease its streets for an “excessive
period” and that the City cannot pay police to enforce parking violations for a private company. In
September 2009, the Cook County Circuit Court ruled that lawsuit’s claims were unfounded. The
Chicago parking meter lease remainsin effect.
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3. Case Study: Proposed Harrisburg Parking L ease®

In recent years, the City of Harrisburg, Pennsylvania has faced ongoing fiscal difficulties resulting, in
part, from an inability to meet debt requirements for a waste-to-energy incinerator. To address the
City’sfinancia distress, the City hired an outside consulting team to recommend a five-year plan for
fixing the City’s finances. Among the recommendations, the consultant proposed the sale or |ease of
the City’s parking system.

Proposed L ease of Harrisburg, Pennsylvania Parking L ots

Location Harrisburg, Pennsylvania

Facility Type Parking Garages

Type Public-Private | Long-Term Lease: Private sector operates and maintains the
Partnership parking garages while the public sector retains ownership

Proposed Private Harrisburg Parking Partners: collaboration between North

Partners American Strategic Infrastructure Partners and LAZ Parking
Proposed Cost Lease Agreement for Upfront Payment of $215 million
Revenue Sources Parking fares

P3 Proposal. In May 2008, the Mayor of Harrisburg, Stephen Reed, unveiled a plan to lease to the
private sector nine garages, two parking lots, and approximately 1,200 metered parking spaces
operated by the Harrisburg Parking Authority. Under the proposal, North American Strategic
Infrastructure Partners, a New Y ork City investment firm, and LAZ Parking of Hartford, Connecticut
(collectively known as Harrisburg Parking Partners), would pay the Harrisburg Authority a one-time
up front sum of $215 million to operate the City’s public parking facilities for the 75 year lease
period. The Harrisburg Parking Authority would retain ownership and oversight of the facilities.
Under terms of the proposed agreement, the private operator would be allowed to increase parking
rates 100 percent every six months with Authority approval.

The lease was contingent on approval from the City Council and the Harrisburg Parking Authority by
October 15, 2008. The City also needed agreement with AFSCME Local 521B, the union which
represents Authority parking garage employees, as their contract includes a clause preventing the
City from leasing out parking facilities.

The Mayor outlined a plan for the use of the lease proceeds. The Mayor indicated that he would
dedicate lease revenues to pay off $112.8 million of existing Parking Authority bonds, reduce City
debt by $93.6 million, provide tax rebates to City residents, and hire 15 more police officers and
other City employees.

* Sources for this case study are listed in Appendix A, Page ©11.
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After the Mayor revealed the proposal, the City held several public hearings in which support and
opposition was voiced. According to local newspapers such as the Harrisburg Patriot News and the
Central Pennsylvania Business Journal, objections to the proposed |ease included:

e The primary purpose of parking facilities should be to regulate traffic and not to generate
surplus income;

e The proposed lease would obligate the City to reimburse the private operator up to $2 million
inlegal and other costs,

e Theleasewould result in the loss of jobs,

e Anincreasein parking rates would harm retail businesses; and

e Privately operated parking facilities would be subject to County and City real estate taxes.

In May 2008, the Harrisburg Parking Authority approved the proposed deal. Shortly after Authority
approval, the City Council issued a Request for Proposal for an independent consultant to evaluate
the proposed lease. The Council received two proposals for a consultant, neither of which they found
adequate for the evaluation. Asaresult, the Council agreed to reopen the search. The Council did
not act on the proposal by the October 15 deadline.

Revised P3 Proposal. After the deadline passed, the Parking Authority and Harrisburg Public
Parking began negotiating on proposed amendments to assure that the lease complied with State
antitrust guidelines and that the parking garages would remain exempt from real estate taxes.

During the course of negotiations, the Parking Authority solicited input from garage employees about
the proposed lease agreement. According to WGAL Harrisburg, the employees raised concerns that
the agreement was made without their input and that the lease would result in aloss of jobs.

In November 2008, the Parking Authority and Harrisburg Parking Partners agreed to lease
amendments hours before the City Council was scheduled to vote on the matter:

A new closing date of April 15, 2009;

A restriction alowing only one increase in monthly parking rates per year;

A limit that monthly parking rates could increase no more than$40 per month in ayear; and
A reduction in the "breakup fee" the Parking Authority would pay Harrisburg Public Parking
if the agreement was terminated.

After months of negotiations, the City Council rejected the proposed lease on November 25, 2008.
As reported in the Harrisburg Patriot News, the seven-member Council voted unanimously against
the lease for several reasons.

e Severa members opposed the concept of leasing the City's parking assets for 75 years; and

e Many Council members raised concerns about the structure of the contract, particularly
relating to the State's antitrust laws, the lessee’s requirement to pay real estate taxes and the
potential loss of jobs.

Current Status. After the Council rejected the lease, there has been no effort to re-introduce or
amend to the proposal.
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CHAPTER VI: P3CASE STUDIES: TRANSIT

In the United States, the use of public-private partnerships for transit projects has been limited. The
primary use of public-private partnershipsin transit includes traditional contracting or design-build
agreements, both of which are not discussed in this OLO study. However, there have been projects
recently implemented in transit public-private partnerships:

e Houston Metro has entered into long-term |ease agreements with private entities to build and
operate rail and busway facilities;

e Bay AreaRapid Transit (BART) District in Californiaincludes private investment into its
new connection between Oakland Airport and the BART Coliseum Station;

e Denver Regional Transportation District has established a design-build-operate maintain
model for new rail corridors; and

e Virginial-495 High Occupancy Toll (HOT) Lanesincludes alease agreement with the
private sector for four lanes added to the Capital Beltway between the Springfield
Interchange and just north of the Dulles Tollway.

The Transportation Research Board is currently working on a study on transit P3s to show “how
effective they are at alocating risk, accelerating project delivery, and improving reliability and
performance.”

For this study, OLO was able to identify two primary case studiesin transit public-private
partnerships in which the private sector has taken on significant financial and operational risk. This
chapter provides case study summaries of two public-private partnerships in transit:

1. Hudson-Bergen Light Rail; and
2. LasVegas Monorail.
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1. Case Study: Hudson-Bergen Light Rail*

The Hudson-Bergen Light Rail (HBLR) isalight rail system in northern New Jersey. Opened to the
public in April 2000, it was the first and currently the largest Design-Build-Operate-Maintain or
“turnkey” public-private partnership in the United States.

Construction of the Hudson-Ber gen Light Rail

Location Hudson County, New Jersey

Description 20.6 milelight rail transit system (elevated and surface level)

Thelight rail is contracted out to the private sector and will be handed back to
Type Public-Private the government at the end of the contract. The private sector was/is responsible
Partnership for the design, construction, equipment, and operations of the light rail. The
public sector maintains ownership.

Legidlative Authority | New Jersey Statute § 27:25-5

Private Partners 21st Century Rail Corporation

Fixed price contract for $2.2 billion to 21% Century Rail Corporation to deliver
Cost afleet of vehicles, a guaranteed completion date, and 15 years of operation and
maintenance of the system

Combination of Federal Transit Administration New Starts Full Funding Grant

Type of Financing Agreements and Grant Anticipation Notes (GANS)

Passenger Fares

Revenue Sources Motor Fuel Tax Receipts (State Transportation Trust Fund)

Facility Description. The Hudson-Bergen Light Rail (HBLR) isalight rail transit system currently
serving 23 stations in northern New Jersey. The light rail line runs north-south aong the Hudson
River waterfront in Hudson County, New Jersey. The light rail runs on a combination of old rail and
new private rights-of-way for most of itslength. Therail also shares alane with automobiles in parts
of Jersey City.

P3 Agreement. New Jersey officials had considered various transportation plans for the densely
populated Hudson River waterfront area since the early 1980s. After completing several studies and
soliciting community input, the State decided that alight rail system would be the most effcient and
cost-effective transporation system for the area. New Jersey Transit (NJ Transit), the State’s public
transportation corporation, originally put out arequest for proposals for the design and construction
of the light rail system, not the operations and maintenance. However, when the original proposals
exceeded the anticipated project cost and schedule, officials changed the request to include a contract
for design, construction, operations and maintenace of the light rail line.

! Sources for this case study are listed in Appendix A, Page ©13.
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After receiving numerous proposals to the revised solicitation, New Jersey selected 21% Century Rail
Corporation (asubsidiary of Washington Group International) for the light rail contract. Under the
contract, 21st Century Rail would provide for afixed price: afleet of vehicles, construction of rail
and stations by a guaranteed completion date, and 15 years of operation and maintenancein
compliance with established standards. The initial contract only covered one operating segment of
the line, but it was later renegotiated to include subsequent extensions.

NJ Transit, as owners of the light rail line, retains oversight responsibility for system operations and
maintenance. The contract provides for evaluation of the system using a “quality service index,”
which includes performance measures such as on-time arrivals, noise control, and passenger comfort.

Financing. Theinitial Hudson-Bergen light rail contract, known as Minimum Operating Segment 1
(MOS-1), was awarded to 21% Century Rail Corporation for approximately $1 billion. A few years
later, 21% Century Rail Corporation was also awarded the Minimum Operating Segment (MOS-2)
project, an expansion of the light rail light for $1.2 billion. The funding for the contract came from
two sources. Federa Transit Administration New Starts funding and the establishment of grant
anticipation notes’ (GANs). The GANS were borrowed against the New Jersey State Transportation
Fund, which collects motor fuel tax receipts for its primary source of funding. The table below

details the financing structure of the Hudson-Bergen light rail P3 agreement.

Table 6-1: Summary of Hudson-Bergen Light Rail Financing Resour ces

Funding Amount ($)

MOS-1

Federal New Starts Grant 885.7m
State Grant Anticipation Notes 106.4m
Subtotal MOS-1 992.1m
MOS-2

Federal New Starts Grant 653.7m
State Grant Anticipation Notes 561.7m
Subtotal MOS-2 1.2b
Total Federal Funding 1.5b
Total State Funding 668.1m
Total Funding 2.2b

Source: FTA New Starts Annual Reports

Operations. Theinitial segment of the Hudson-Bergen light rail opened to the public on April 22,
2000. Since operations began, the service has been extended northward to Pavonia-Newport and
Hoboken Terminal, Bayonne, and Weehawken. New Jersey Transit officials report that there have
been no major closures or mechanical problems since the opening of the light rail.

Initial ridership fell below projections but increased when the system extended to Newport (next to a
large shopping mall). After the World Trade Center attacks and the closing of the New Y ork/New
Jersey Port Authority’s Exchange Place station, Hudson-Bergen ridership rose dramatically asthe

2 Grant Anticipation Notes (GANS): Used by transit agencies to borrow against future Federal formulaor grant
funding. Source: AASHTO Center for Excellence in Project Finance.
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line became the only way to access lower Manhattan from New Jersey by rail. Ridership has steadily
increased to a current average of approximately 38,200 customers per weekday. Average weekday
ridership is projected to grow to 100,000 when the final segments of the rail line become operational
in 2010. NJ Transit authorities attribute this projected increase in ridership to real estate
development in vacant and underutilized properties close to the light rail expansions.

Fares and Schedules. The one-way adult fare on the light rail is $1.90, with discounted rates for
monthly passes, children, senior and passengers with disabilities. In addition, NJ Transit customers
holding a monthly or weekly rail pass, or a bus pass for two or more zones, can ride the light rail
system at no additional charge. Light railstrains operate on the following schedules:

e Every five minutesfrom5am. to 1 am. daily;
e Every ten minutes for weekday off peak times; and
e Every 15-20 minutes during the weekend.

Current Status. A report by the Federa Transit Administration (FTA) on the rail system states that
the project schedule was advanced by at least one and possibly two years by using this public-private
partnership. The FTA aso concluded that the project has improved mobility and connectivity in
northern New Jersey and has spurred significant economic development in the communities served
by theline.

Similarly, astudy of the Hudson-Bergen Light Rail by the VVoorhees Transportation Center of
Rutgers University found that the system has:

Increased the mass transit ridership;

Improved the environment;

Spurred creation of business and employment;
Increased property values and tax revenues, and
Engendered a “fresh, emerging sense of place.”

Oneissue for the Hudson-Bergen Light Rail isthat despite its name, the rail only serves Hudson
County at present. Transit and community activists have campaigned steadily for an expansion of
therail system. There are numerous proposed extensions — Meadowlands, Secaucus Junction,
Northern Branch Bergen County, Route 440, and Staten Island. NJ Tranist has begun to study the
feasibility of such extensions.
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2. Case Study: LasVegas Monorail®

The Las Vegas Monorail isamonorail mass transit system located on the Las Vegas Strip in Clark
County, Nevada. Opened in 1995, the monorail is the nation’s first urban rapid transit system to be
funded without public tax revenues.

Construction of the Las Vegas Monorail

L ocation Las Vegas, Nevada

Description 3.9 mile monorail serving the Las Vegas Strip

The private and public sector entered into a franchise agreement in which the
private sector was responsible for the design, construction, finance, and
operation of the monorail system. The public sector’s involvement included
the issuance of government bonds, approval of development plans, and
assurance of compliance with building standards.

Type Public-Private
Partner ship

Legidative Authority | Nevada Senate Bill 333, passed August 1997.

Originally the Transit Systems Management, ajoint venture of Bombardier
Inc. and Granite Construction Corp. Investorsinclude:

e MGM-Baly'sMonorail LLC;
Private Partners e MGM Mirage; and
e Park Place Entertainment.

Currently owned and managed by Las Vegas Monorail Company, LLC.

Cost of franchise agreement, for original monorail system plus cost to design

Cost and build the new monorail - $650 million

Tax exempt revenue bonds issued and Nevada Department of Business and

Type of Financing Industry

Revenue Sources Passenger Fares and Advertising Revenues

Facility Description. The LasVegas Monorail is an electric and driverless monorail that runs
parallel to the Las Vegas Strip. The Monorail was originally proposed as ajoint venture between
two Las Vegas hotels, the MGM Grand and Bally's Hotel, to connect the two hotels. The monorail is
primarily intended for city tourists and not for daily commuters.

P3 Agreement. In 1998, Clark County entered into a 50-year franchise agreement with Transit
Systems Management LLC (TSM) to design and build the Las Vegas Monorail. Transit Systems
Management included the following companies. Granite Construction Company, da-based Liaise

% Sources for this case study are listed in Appendix A, Page ©14.
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Corporation, Genser & Associates, Carter-Burgess, Salomon Smith Barney, and Bombardier
Transportation. In addition, TSM formed agreements with local businesses to construct the
monorail. Much of the monorail system was constructed on private land.

In 2000, ownership and management of the monorail was transferred to the non-profit Las Vegas
Monorail Company (LVMC) in an amicable merger. The monorail was granted non-profit status
because it provides a public service. The non-profit is governed by a Board of Directors appointed
by the Governor of Nevada. The President of the Board oversees the daily operations of the
monorail, which is contracted out to Bombardier.

The franchise agreement with LVMC outlines the roles and responsibilities of each party. The
private parties are responsible for the design, construction, maintenance, and operations of the
system. Therole of the public sector includes:

e Approval and review of any development and construction plans, similar to all construction
in the County;

e Issuance of bonds to fund the project;

e Inspection of compliance with al county building standards; and

e Ability to revoke franchise agreement for compliance failure.

Financing. Asanon-profit entity, the Las Vegas Monorail was funded through tax-exempt revenue
bonds issued by the Nevada Department of Business and Industry (managed by Salomon Smith
Barney). The bonds were issued as follows:

e $451 million - first tier of current interest* ($348 million) and capital appreciation bonds®
($97 million) insured bonds backed by Ambac Assurance Corp;

e $149 million - second tier of current interest bonds was unrated; and

e $48.5million - third tier of subordinated capital appreciation bonds® which were privately
placed with major hotels and construction companies involved in the project.

Analysisof Proposal. After project sponsors produced ridership, cost, and revenue projections for
the Las Vegas Monorail, a consultant was hired to assess the sponsors’ projections. The consultant
reported that:

e Daily ridership would likely be in the range of 16,900 to 25,400 in 2004, compared to 53,500
as projected by the sponsors;

e Themonorail system would likely experience a net loss from 2003-2035 of $1.0 to $1.7
billion compared to the sponsors’ projection of a $534 million profit; and

e Revenueswould be unlikely to be sufficient to pay project obligations during all but two
years of operation through 2035.

“ Current Interest Bond: A bond on which interest payments are made to the holders on a periodic basis. Source:
Municipa Securities Rulemaking Board.

® Capital Appreciation Bond: A municipal security on which the investment return on an initial principal amount is
reinvested at a stated compounded rate until maturity, at which time the investor receives a single payment (the
“maturity value”) representing both the initial principal amount and the total investment return. Source: Municipal
Securities Rulemaking Board

® Subordinated Bond: A loan (or security) that ranks below other loans (or securities) with regard to claims on assets
or earnings. Source: Forbes Investopedia
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The consultant’s report warned that the financial failure of the monorail project could lead to service
reductions on other Las Vegas public transportation systems, higher taxes to support the system, and
higher bond interest rates for the State. Particularly, the Monorail could divert passengers from the
local bus route along the Las Vegas Strip, which in turn could face afinancial deficit. In addition, if
the monorail experienced financia failure: (1) the state could face higher bond interest rates; and (2)
government assistance could be required to continue operations.

Despite the analysis, Transit Management Systems proceeded with project development. According
to local newspapers, state and local officials approved the construction of the monorail for numerous
reasons:

e Thedesirefor apublicrail system to alleviate traffic and congestion;
e A potential reduction in environmental pollution; and
e The assurances that there would be no effect on taxpayers.

Operations. The LasVegas Monorail opened to the public on July 15, 2004 after several
malfunctions delayed the start of passenger service for aimost ayear. In addition, shortly after
opening the Monrorail, the system was forced to shut down for four months due to parts falling onto
the ground below.

Fares and Schedule. There are currently seven stations located behind hotels, attractions, and the Las
Vegas Convention Center along the Las Vegas Strip. The monorail operates from 7am-2am on
weekdays and 7am-3am on weekends. The current fare rates are as follow:

e $5Single Ride Fareg;
e $13 Unlimited One Day Fare; and
e $28 Unlimited Three Day Fare.

Ridership. The LasVegas Monorail has not met projected ridership numbers since the opening of
the system. The partners projected approximately 50,000 daily ridersin the proposal; the actual
ridership numbers are as follows:

Y ear Average Daily Ridership
2005 29,161
2006 19,929
2007 22,493
2008 21,598
2009 (Two Quarters) 16,915

Source: Las Vegas Monorail Website

Revenue. The Las Vegas Monorail’s revenues have slightly decreased over itsfirst years of
operations. The following table shows the annual and average daily revenue for the Monorail from
2005-2008. The annual financial audit of the Las VegasMonorail officials report that Monorail
revenues currently cover the operational and administrative costs of the system, but do not cover debt
service.
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Table 6-2: Annual and Average Daily Revenue, L as Vegas Monor ail 2005-2008

Year Average Daily Annual Revenue
Revenue ($) ($ millions)

2005 86,082 30.3m

2006 88,254 32.2m

2007 80,676 29.5m

2008 81,201 29.7m

Source: Las Vegas Monorail Audits 2006-2008

Financia auditors report that the “severe national economic downtown” has affected the ridership
and revenue of the rail system and may account for the decreasing revenues.

Current Status. While monorail management has raised and lowered fares over recent years to
increase revenue or ridership, fare revenues have not been enough to pay debt service. 1n July 2007,
Fitch Ratings” downgraded $451 million in outstanding bonds used for the construction of the
monorail. In July 2009, Fitch further downgraded the bonds to “C,” which means the raters believe a
default “appears imminent or inevitable.” In addition to those bonds, the monorail project has

$200 million in other debt, which can be repaid only after the $450 million “first tier” is repaid.

Fitch aso reported that the monorail only has enough cash reserves to cover costs until 2010. In fact,
the monorail bond has been in default since missing a January 2008 interest payment. Fitch
estimates that the debt reserves are adequate to fund the interest needs of the top-tier bonds through
2009 but that the lower tier bonds may miss payments from July 2009 onward.

Because the Monorail has not met ridership and revenue goals, the Board of Directorsis currently
considering ways to increase both including:

e Federa loans through the Transportation Infrastructure Finance and Innovation Act;
e Expansion to LasVegas McCarran International Airport; and
e Other sources of revenue such as bulk ticketing and reduced fares for local riders.

Because the monorail is a private non-profit entity, the government is not obligated to take over the
monorail or its debt should it go bankrupt. Ambac Assurance Corporation insures the bonds and
there is a contingency fund to tear down the line should it close. Currently, Monorail officials report
that ridership covers the cost of operation and maintenance, but not the repayment of construction
costs. The Executive Vice President of Rogich Communications Group, which represents Ambac,
recently stated that there are no immediate plans to shut down the monorail.

" Fitch Ratings is a global rating agency committed to providing the world’s credit markets with independent and
prospective credit opinions, research, and data. http://www.fitchratings.com/index_fitchratings.cfm
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CHAPTER VII: FINDINGS

All jurisdictions must balance the needs of their transportation systems with competing demands for
finite resources. In recent years, the gap has widened between the amount of available public
funding and the need to improve and expand the nation s transportation infrastructure. Asaresult,
governments have begun to look seriously at non-traditional approaches, such as private-private
partnerships, to meet some of these needs.

A public-private partnership (“P3”) is an agreement between a public agency and private sector
entity to share responsibility for the development, operation, management, and/or financing of a
facility and/or service. The federal Department of Transportation defines a P3 as follows:

A public-private partnership is a contractual agreement formed between public and private
sector partners, which allow more private sector participation than is traditional. The
agreement usually involves a government agency contracting with a private company to
renovate, construct, operate, maintain, and/or manage afacility or system. While the public
sector usually retains ownership in the facility or system, the private party will be given
additional decision rights in determining how the project or task will be completed.*

Public-private partnerships represent awide variety of project financing and delivery approaches
ranging from contracted services such as maintenance to full financing, development, and operation
of aproject over along time period. The degree of private sector involvement is adapted to the
individual needs and characteristics of each project.

The Council asked the Office of Legidative Oversight (OLO) for areport on public-private
partnerships in transportation, to include the fiscal, policy, and administrative benefits and risks
associated with P3s. The remainder of this chapter summarizes OLO’s findings on public-private
partnershipsin transportation.

OVERVIEW

Finding#1: Thedifferent forms of transportation public-private partner ships can be
placed along a continuum.

Transportation public-private partnerships take many forms, with varying degrees and types of
private sector involvement and responsibility. A transportation P3s can be designed for a new
project or as a modification to an existing project.

The diagram on the next page shows the continuum of the types of P3 arrangements used in
transportation projects, arrayed from the least to the greatest private sector involvement, followed by
abrief description of each approach. A P3 project is often ahybrid of two or more of these methods.

! “Report to Congress on Public-Private Partnerships.” United States Department of Transportation 2004, Page 10.
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Design
Bid Build

Types of Public-Private Partner ship Arrangements’

New Projects

) Design-
Df-'%n' Buila- Build
: urla- Finance-
DB&G-'%” Operate- Operate- own
u Maintain Maintain Operate

Greater Public Responsibility

Greater Private Responsibility

Oo&M Long Asset
Contract Term Sae
Lease

Existing Projects

The following provides a brief description of each type of public-public private partnership approach

identified above:®

Summary of Public-Private Partner ship Approaches

Design-Bid-Build

The government contracts with the private sector for the design and construction of a
project under separate contracts. The government assumes operational responsibility.

Design-Build

The government contracts with the private sector for the design and construction of a
project under one contract. The government assumes operational responsibility.

Operations and
Maintenance (O& M)
Contract

The public sector contracts with the private sector to perform specific services.

Design-Build-Operate-
Maintain

The government contracts the private sector to design, build, operate and maintain a
project. Ownership and operating revenue is retained by the public sector.

Design-Build-Finance-
Operate-Maintain

The government contracts the private sector to finance, design, build and operate a
project. Ownership isretained by the public sector but the private sector receives
revenues generated during the project’s operation.

Long-Term Lease

The public sector leases a publicly financed facility to the private sector for specified
time.

Build-Own-Oper ate

The private sector finances, designs, builds, and operates a project. Ownershipis
retained by the private sector.

Asset Sale

The public sector sells ownership of a public facility to the private sector.

2 Adapted from the National Council for Public-Private Partnerships
3 Definitions adapted from National Cooperative Highway Research Program (2009), based on FHWA’s “User
Guidebook on Implementing Public-Private Partnerships for Transportation Infrastructure Projectsin the United

States.”
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Finding#2: Whilethenumber of jurisdictions exploring P3sis growing, thereremain
only a small number of transportation-related P3simplemented in the United
States.

Many of the earliest roadways and transit systems in the United States were privately-owned.
However, the involvement of the private sector in transportation infrastructure declined as states and
the federal government increased their involvement in transportation construction. Over the past 30
years, the participation of the private sector in transportation infrastructure re-emerged as funding
became more constrained and the demand for transportation facilities and services increased.

In recent years, interest in public-private partnerships for transportation has increased. Federal and
state governments began to promote the use of P3s through programs and laws with anew vision for
transportation, including greater state flexibility in using non-traditional procurement methods.
According to the Transportation Research Board of the National Academies and The National
Surface Transportation Policy and Revenue Study Commission, this movement over the past two
decades towards public-private partnershipsis aresult of numerous trends.

Aging of the transportation infrastructure;

Shorter timetables to complete transportation infrastructure projects,
Increase in facility construction and maintenance costs;

Decrease of available revenue for transportation investment; and
Increase in automobile travel demand.*

ghrowdpE

Currently, the implementation of transportation public-private partnerships remains limited although
many are under consideration. The use of public-private partnershipsin road construction and
management is the most prevalent form of transportation P3s, with 15 private roads operating as of
2008. The use of P3sin transit and parking are less common, with only a handful actually
implemented across the country.

Finding#3. Numerousfederal and state laws and programs support the use of public-
private partnerships.

The traditional way that government has supported the growth of transportation infrastructure has
been via public sector funding. However, with an increasing interest in involving the private sector
in transportation devel opment, governments have adopted numerous measures to support the creation
of P3s.

Federal Government. The federal government has passed three transportation laws that support and
promote the use of public-private partnerships. Specifically, the Intermodal Surface Transportation
Efficiency Act of 1991 (ISTEA), Transportation Equity Act for the 21st Century 1998 (TEA-21), and the
Safe, Accountable, Flexible, Efficient Transportation Equity Act 2005 (SAFETEA-LU):

Identified the private sector as a source for funding transportation improvements;
Increased funding flexibility and relaxed funding restrictions for toll roads;
Allowed the private sector to own toll facilities;

Increased funding for research and training with the private sector;

Established credit assistance programs for private sponsors; and

Encouraged the use of innovative financing methods.

* Adapted from The Transportation Research Board of the National Academies (2009) and The National Surface
Transportation Policy and Revenue Study Commission (2009).
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The following federally-funded programs also promote the use of P3sin transportation:

e Special Experimental Project — 14 (SEP-14) supports states in evaluating non-traditional
contracting techniques.

e Specia Experimental Project — 15 (SEP-15) identifies public-private partnership approaches that
advance the efficiency of transportation projects.

e New Starts Program is the primary funding resource for supporting locally planned and operated
transit capital investments, including P3s.

e Public-Private Partnership Pilot Program (Penta-P) encourages more private sector involvement
and investment in transportation projects by evaluating the benefits of forming P3s for federally-
funded projects.

Maryland is among 25 states that have adopted some type of enabling legislation for public-private
partnershipsin transportation, The approaches taken by different states vary from broad
authorization for all types of projects to limited authorization of specific projects.

In Maryland, the Code of Maryland Regulations (COMAR) authorizes the state to enter into non-
highway P3 agreements with private entities. While the use of P3sin highwaysis not expressly
authorized, the Maryland Attorney General has ruled that the law does not prohibit “a private entity
from owning, constructing, operating, or maintaining a highway.”

In order to further support the use of P3sin transportation, Maryland created the Transportation
Public-Private Partnership Program to encourage the creation of public-private partnershipsto
supplement traditional transportation resources. The program assists the State in working with the
private sector in the acquisition, financing, construction, and operations of new and existing
transportation facilities, excluding highways.

Finding#4: Innovative financing mechanismsfor transportation projects encouragethe
use of public private partnerships.

Traditionally, transportation infrastructure has been financed through a combination of state and local
taxes and fees, and federal grants from the Federal Highway Trust Fund (funded by the federal
gasolinetax). Inrecent years, the public sector has more actively explored "innovative finance
mechanisms” — defined as alternatives or supplements to traditional, tax- or grant-based funding
strategies — to fund transportation projects. These techniques are designed to maximize the ability of
states and municipalities to leverage federal funding, attract new sources of fundsincluding private
sector funding, and accel erate project completion dates.

The following table lists the array of conventional and innovative financial mechanisms available for
transportation projects. Many of these financing tools are available for traditional procurement of
transportation projects or services, however, many of these tools promote the use of P3 as afunding
aternative. Often, transportation projects are funded using a combination of funding sources and
financing approaches. More detailed explanation of these financing tools can be found in Chapter |1
of this report (page 12).

® Maryland 81 OAG 261 (Opinions of the Attorney General).
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Financing M echanismsfor Transportation Projects

M echanism

Brief Description

Federal Credit Assistance

Transportation
Infrastructure Finance and
Innovation Act (TIFIA)
Program

The program provides three forms of credit assistance to public and private
sector — secured (direct) loans, loan guarantees, and standby lines of credit to
eligible transportation projects.

State | nfrastructure Bank
Program (SIB)

Revolving loan program to provide infrastructure investment funds such as
loans at subsidized rates and/or with flexible repayment provisions; grant
anticipation notes (GANS); and short-term construction or long-term debt
financing.

Section 129 Loans

Loan program that allows Federal participation in a state loan to support
projects with dedicated arevenue stream.

Bonding and Debt Instruments

General Obligation Bonds

Municipal bonds issued that are backed by the "full-faith-and-credit" of the
issuer.

Limited and Specia Tax
Bonds

Bonds issued on the pledge of the proceeds against a specific tax.

Revenue Bonds

Bonds issued in which revenues are used to make payments including toll-
backed bonds and fare box revenue bonds.

Private Activity Bonds
(PABS)

Bonds issued by or on behalf of local or state government for the purpose of
financing the projects of the private sector.

Tax Credit Bonds

Bond in which bondholders receive federal tax credits of up to 100 percent of
the interest amount in lieu of or in addition to partial interest payment.

Nonprofit Financing

Incorporation of the public-private partnership as a nonprofit corporation to
allow the project to be financed with tax-exempt bonds.

Anticipation Notes

Short-term notes issued based on the anticipation of funding from a specific
source.

Other Financial M echanisms

Flexible Match

Program that allows a variety of public and private contributions to be counted
toward the non-Federal funding matching requirement of Federal-aid projects.

Pass-through Tolls

Per-vehicle or per-vehicle-mile fees paid by the public sector to the private
sector as reimbursement.

Availability Payments

Payments made to the private sector partner by the public sector based on
project milestones or facility performance standards.

Source: American Association of State Highway and Transportation Officials (AASHTO) for Excellence in Project
Finance @ http://www.transportation-finance.org/
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BENEFITS

Finding#5: Theinvolvement of both the public and private sector s expands the financing
tools availablein an environment of budgetary restrictions.

Many jurisdictions have shown interest in innovative approaches to financing that may allow
transportation projects to move forward without needing to increase taxes or fees. The involvement
of the private sector in transportation projects can result in access to capital and financial resources
that can help address transportation problems facing the public sector. The most commonly cited
potential benefits from involvement of the private sector include:

e Quick Influx of Cash. The public sector may receive alarge upfront payment that can be
used to close budget gaps or free up resources for other needs.’

e Lower Costs. The private sector has the incentive to limit the cost and time of aproject in
order to turn a profit, including efficiencies gained through lower direct (economical design
features and cost-saving construction methods), indirect (lower overhead costs primarily
from savings that may result from avoided inflation), and life-cycle (focus on minimizing the
long-term costs of the project) costs.”

e Accessto Non-Traditional Funding.® The use of private equity and federal and state
financing options/programs that promote public-private partnerships may provide
transportation projects with financial resources otherwise not available. In particular, new
debt financing strategies such as non-traditional bonding authority, federal credit assistance,
and state infrastructure banks provide incentive for private sector involvement.®

Finding#6: Public-private partnerships offer potential efficiencies and operational flexibility
for achieving a proj ect’s obj ectives.

In addition to financial benefits of public-private partnerships, P3s can sometimes make the best use
of private sector operational efficiencies to reduce cost, increase quality, and speed up infrastructure
development through:

e Transfer of Risk. Thetransfer and sharing of project risks can result in the allocation of risk
to the partner best able to manage them. For example, the private sector may be better able to
manage construction, operational, and revenue risks while the public sector is better equipped
to deal with environmental, regulatory, and public acceptance risks. Diversifying risk can
result in lower overall project risk, reduced project costs and accelerated project delivery.'°

® “Highway Public-Private Partnerships.” General Accounting Office 2008, Page 20.

" “Report to Congress on the Costs, Benefits, and Efficiencies of Public-Private Partnerships for Fixed Guideway
Capital Projects.” Department of Transportation 2007, Page 8.

8 For more detailed explanation of financing mechanism identified, refer to Chapter I1.

® American Association of State Highway and Transportation Officials (AASHTO) for Excellencein Project
Finance @ http://www.transportation-finance.org/

10 «Hjghway Public-Private Partnerships.” General Accounting Office 2008, Page 21 & “Report to Congress on the
Costs, Benefits, and Efficiencies of Public-Private Partnerships for Fixed Guideway Capital Projects.” Department
of Transportation 2007, Page 12.
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e Increased Mobility on Roadways. Pricing techniques, such as congestion pricing, can be
used to reduce congestion and demand for road travel at peak periods, allowing the roadway
to accommodate demand with fewer delays. Any increasein toll rates often resultsin public
dissent; however, the private sector may have more flexibility in the use of such techniques
because private partners are not directly accountable to the taxpaying public.**

e Improved Quality. More flexibility to maximize the use of innovative technology and the
ability to select the best materials may result in increasesin the project quality.™

RISKSAND CHALLENGES

Finding #7: Theshift of financial risk to the private sector under a public-private
partnership may result in the public getting less value or paying more
compared to moretraditional public financing.

Because of their long-term nature, P3s may make projects more affordable in the short term but not
necessarily in thelong term. Some of the specific financial risks to the public sector of entering into
apublic-private partnership include:

e Difficulty in Estimating Long-Term Worth. Determining the long-term worth of
transportation infrastructure can be an imprecise activity. Value assessment of such a project
reguires multi-year economic trend analysis and traffic predictions which can be difficult,
resulting in the under-estimation of value. 3

e CoststothePublic Sector. Over the long-term, the public sector may incur potential
additional costs as aresult of a P3, including personnel or contract costs to review, select, and
monitor the partnership and potential foregone tax revenue when tax-exempt debt is used.**

e Higher Cost of Private Financing. In general, the borrowing costs of private debt are
higher than public tax-exempt debt, which can result in the higher costs being passed to the
public through a lower up-front payment or higher user rates.*®

e Financial Difficulties by the Private Sector Partner. If the private sector defaults on its
loans or its agreement there is typically no legal requirement for the public sector to step in.
However, if the project is an important facility to the community, the public sector may choose
to bear some of the costs to operate the facility.™

1 DeCorla-Souza, Patrick and William Baker. “Innovative Public-Private Partnership Models for Road
Pricing/BRT Initiatives.” Journal of Public Transportation, VVol. 8, No. 1, 2005. Page 64.

12 «“Report to Congress on the Costs, Benefits, and Efficiencies of Public-Private Partnerships for Fixed Guideway
Capital Projects.” Department of Transportation 2007, Page 13.

3 «pyblic Sector Decision Making for Public—Private Partnerships.” National Cooperative Highway Research
Program 2009, Page 18.

% bid, Page 22.

bid, Page 22

18 | bid, Page 23.
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Finding #8: Public-private partnerships can result in theinability of the public sector to
make changesto the operations of the project or itsimpact on other public
policies.

Public-private partnerships are complex to design, implement and manage. Public officials who enter into
such agreements must create a partnership that protects the public interest by providing efficient and
effective services at aminimum risk to the public. Officials are responsible for the assignment of roles
and responsibilities of a P3 in atransparent and accountable manner.

While there are risks associated with public-private partnerships, potential risks or pitfalls can be
addressed and managed within awell-structured partnership agreement. There are two common
public concerns that public officials must address with P3 agreements:

e Higher User Ratesfor Transportation. Because the private sector seeks areturn on its
investment, the rate of tolls/fares will be driven by market factors. 1n addition, the private
sector may face fewer constraints on raising user rates.'’

e Lossof Policy Control. Many public policiesin all areas of government are interconnected
and dependent upon transportation infrastructure. For example, if the public sector enters
into a P3 for amajor transportation project, the public sector may lose control over the
impact of the P3 on other transportation, economic, and environmental policies.*®

1 «Hjghway Public-Private Partnerships.” General Accounting Office 2008. Page 19.
18 «Highway Public-Private Partnerships.” General Accounting Office 2008, Page 19 & “Public Sector Decision
Making for Public—Private Partnerships.” National Cooperative Highway Research Program 2009, Page 40.
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CASE STUDIES

Finding#9: Theuse of public-private partnershipsthroughout the United States
demonstrates mixed success.

For this study, OLO identified ten cases studies of road, parking and transit P3 agreements in which

the private sector had significant control over management and financing of the project. OLO found
that the selected P3 projects have resulted in mixed success. The following table highlights some of
the noteworthy successful and unsuccessful aspects of the projects reviewed.

Examples of P3 Successes

e The City of Chicago received alarge amount of revenue from the lease of roads and parking
lots/meters that was used to fund other immediate needs of the City.

e The Dulles Greenway was finished ahead of schedule and on budget.

e Almost all of the case studies examined used innovative financing mechanisms, including
private equity.

e The Hudson-Bergen Rail utilized a significant amount of funding from state and federal
grants available to P3 projects.

Examples of P3 Challenges

e Almost al of the projects did not meet projected traffic goals.

e There was public backlash against projects such as the Indiana Toll Road and the Chicago
parking meter lease, and two projects — the PA Turnpike and Harrisburg Parking lease — did
not come to fruition because of alack of public support.

e Almost al P3 have resulted in higher user rates for patrons, including increased toll rates on
the Dulles Greenway and higher parking rates in Chicago.

e ThelLasVegas Monorail is not collecting adequate revenue to pay back debt.

e According to areport by the Chicago Inspector General, the City of Chicago received $974
million less than the long-term value of the parking meters in the lease agreement.
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CHAPTER VIII: RECOMMENDED STEPS FOR CONSIDERING PUBLIC-PRIVATE
PARTNERSHIPS

Across the United States, an increasing number of state and local governments are exploring the use of
public-private partnerships (P3s) for transportation projects, including roads, parking, and transit. In
some cases, greater involvement of the private sector helps to address funding shortages and accelerate
project completion. However, the use of public-private partnerships also raises a variety of concerns
that range from the initial decision to use a P3 delivery mechanism through the specifics of aformal P3
agreement.

In 2007, the Federal Highway Administration issued the “User Guidebook on Implementing Public-
Private Partnerships for Transportation Infrastructure Projects in the United States;” this guidebook is a
resource document designed to assist state and local governments successfully execute a P3 while
protecting the public interest. The User Guidebook contains information on strategies as well as
precautions for the devel opment, implementation, and management of different kinds of P3
arrangements.*

A P3 arrangement isnot suitable or feasible for all transportation projects. Ultimately, each
jurisdiction needsto determinefor itself the proper balance between competing objectives when
it comesto delivering an effective transportation system.

Based on the Federal Highway Administration’s User Guidebook and other literature, this chapter
outlines the steps that a state/local government should take to determine whether the use of aP3 isa
viable option for the delivery of atransportation project. For purposes of this chapter, the elected and
appointed officials considering the use of a P3 are referred to as the “public sector decision makers.”

Step 1: I dentify project goals and funding availability.

When considering how to develop and operate transportation projects, public sector decision makers
should start by identifying the goals of the project. In addition to the immediate goal of adding road,
transit, or parking capacity, a project often is intended to achieve corollary goals such as:

Relieve traffic congestion;
Improve accessibility;

Stimulate economic devel opment;
Achieve land use objectives,
Protect the environment; and/or
Create/preserve jobs.

In addition to identifying project goals, decision makers must decide how much public funding is
available for accomplishing a specific transportation project compared with competing transportation
and non-transportation projects. And as part of the funding decision, it must also be determined how
much facility or service users should contribute through fares and other charges, such astolls.

1 The complete User Guidebook is available online at:
http://www.fhwa.dot.gov/ipd/pdfs/ppp_user _quidebook final 7-7-07.pdf
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Step 2: Evaluate whether the project issuitable for a public-private partner ship.

With a clear understanding of project goals and funding availability, public sector decision makers can
then move on to evaluating whether a project is an appropriate candidate for a public-private
partnership. In order to discern atransportation project’s suitability for a P3 arrangement, decision
makers should pose and answer the following set of questions:

a. Doesthejurisdiction have the authority to enter into a P3 arrangement? States have varying
laws about what type of jurisdiction (municipal, local, or state) may enter into a P3 agreement.
In addition, transportation infrastructure within a jurisdiction may be owned and operated by
other entities (such as the state or a multi-jurisdictional entity like WMATA). In such cases, a
jurisdiction may lack the authority to directly implement a P3 arrangement.

b. Doesthe private sector have the resources and expertise to manage the project better than the
public sector? In some cases, the private sector may be able to build or operate a project more
efficiently than the public sector. For example, private firms often have more flexible
management practices and better access to capital and technology than government entities.

c. Would the private sector have an opportunity to achieve a reasonable return on investment
fromthe project? Some public transportation functions (e.g., transit services) frequently cost
more to build and operate than can be recovered through user fees. The private sector would
likely not participate in an arrangement that has little chance of turning a profit.

d. How much will usersbe willing to pay? To generate revenues, private operators must charge
for the transportation service provided. Decision makers must assess how much users would
be willing to pay for access and how alternative rate schedules would affect usage.

e. Towhat degree, if any, would the public sector subsidize the construction, operations, or
maintenance of the project? Governments have an opportunity to share the cost burden of
privately built and operated transportation facilities and services through donations of land,
assumption of certain operations and maintenance responsibilities, or direct payment of
specified capital or operating expenses.

f. Doesthe public sector have the capability to oversee the private management of the project?
A P3 arrangement does not absolve the government of oversight responsibility for afacility or
servicethat is part of the public transportation infrastructure. In other words, government must
bein aposition to properly oversee atransportation project that is provided by the private
sector for the use of the public-at-large.

Step 3: | dentify safeguar ds needed to protect the public interest.

Once atransportation project is deemed suitable for a P3 arrangement, the next step isto identify the
parameters of an agreement needed to protect the public interest. Traditionally, government agencies
operate publicly-accessible transportation facilities. A public—private partnership transfers operational
responsibilities to the private sector. With agreater private sector role, public sector decision makers
must identify ways to protect the public interest while allowing investors to achieve areturn on their
investment.
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As stated above, government officials remain accountable for the public transportation system even
when the private sector operates certain transportation facilities or services. Best practicesin P3
implementation cite two primary methods to ensure the public is financialy protected and the
partnership does not adversely affect other government policies: (1) establishment of performance
standards in the agreement; and (2) effective monitoring of the partnership.

To safeguard the public interest in any P3 arrangement, decision makers should ask the following
guestions:

a. How will the government determine the value of the P3 contract or lease? Calculating the
present value of future toll payments, transit fares, or parking fees can be a complex
undertaking. Decision makers should ask for an explanation of the methodology and
assumptions used to estimate the expected value of future revenues for the full life of the
proposed agreement. A government should also consider a provision to share in future
revenues that exceed a pre-designated amount.

b. What performance standards and measures will be required? A P3 agreement should require
that the private facility operator meet specified service, maintenance, and safety standards. In
addition, a P3 contract should specify consequences (e.g., penalties, grounds for termination)
for failure of the contractor to comply with terms of the agreement.

c. Should the contract limit rate increases? Decision makers should consider whether to include
aprovision in the contract or lease agreement that limits future rate increases. In assessing this
matter, officials should take into account the cost burden placed on both current and future
users of the transportation facility or service.

d. Should the contract include provisionsto help achieve other public policies? Decision makers
should evaluate what other transportation, land use, economic development, and environmental
policies would be affected by the P3 agreement. Depending upon what is decided, the contract
should be crafted to preserve the desired policy objectives.

e. How will the government over see implementation of the agreement? Decision makers should
put in place a mechanism for overseeing the P3 agreement. Contract negotiations should take
into account the cost of government oversight.

f.  What would happen in the case of default? The contract or lease should include provisions to
provide continued operation of the project should the private operator default on its
responsibilities.

Step 4. Select suitable financial mechanismsfor the public-private partnership.

Traditionaly, the public and private sector have two different (and sometimes conflicting) objectives
concerning the financing of a project: the public sectors seeks to cover the full costs of the project over
time while the private sector wants to ensure that the project can provide a reasonable return on
invested capital.

2 Source: Federal Highway Administration Guidebook, Department of Transportation Reports 2004 and 2007
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Key to deciding whether to move ahead with a transportation public-private partnership is an
evaluation of the financial structure of any proposed agreement. Transportation projects can be very
costly; thereforeit is essential that the decision makers consider the financial criteriafor evaluating the
project and the financial sources available for the project.

Some specific questions decision makers should consider concerning the details of financing a public-
private partnership include:

a. How were the financial assumptions built? Are they reasonable? Assumptions regarding
borrowing rates/private equity, future user and revenue levels, or maintenance schedules may
have a significant impact on the value of the project. Decision makers must have a clear
understanding of the cal culations associated with the project sfinancial assumptions.

b. What arethe current options for financing? What are the benefits and drawbacks of each
option? There are many financing options available for transportation public-private
partnerships, including federal and state programs, private debt, and government issued bonds.
Decision makers should evaluate the advantages and disadvantages of each financial optionin
the context of project goals and current economic conditions.

c. What are the transaction/other costs associated with the deal, and does the public sector have
the financial capacity to cover these costs? There are often additional costs (such as the cost of
selection and monitoring of a private partner) compared to traditional procurement that must be
accounted for as part of the P3 agreement cost estimate.

d. What financial risks do the public and private sectors bear in the deal? Does the structure of
the agreement account for risks? In a P3 agreement, there is a correlation between financial
risk the public sector is shifting and the rate of investment return the private partner is
expecting. Decision makers must be aware of the division of financial risks within the
agreement.

e. How should the revenue from the P3 be spent? If there is an upfront payment, will the revenue
be used to create a sustainable source of revenue for the future? P3 agreements often result in
abudgetary windfall for the public sector. Decision makers should have an upfront plan for
both the short- and long-term use of the revenue.

Step 5: Develop a processto ensure transparency.

A common criticism of public-private partnershipsis the lack of transparency on the part of
government officials before the final agreement isreached. If apreliminary decision is made that
project is suitable for a public-private partnership, decision makers should ensure that adequate
opportunities for public input exist.

Before approval of a P3 agreement, key terms (such as contract standards, user rate policies, non-
compete clauses and transaction costs) should be made public and hearings should be held. In
addition, numerous jurisdictions have contracted with an independent auditor to evaluate the short and
long term impacts of the proposed agreement.

The transparency of a P3 agreement is not limited to the proposal and selection process, and should
extend to the implementation of the P3 project. Government officials and the general public may
require access to annual user and revenue information along with audited financia statements.
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Additionally, if a payment was made to the public sector as part of the agreement, the general public
should be able to access a summary of the distribution of the revenue received from the project.

Specific question decision makers should consider concerning transparency in the P3 process include:

a. How will the government receive public input? Decision makers should provide adequate
opportunities for public input on P3 proposals and agreements. The public should have access
to the following information: proposed contract standards, toll/user policy, non-compete
clauses, and transaction costs. A process should be put in place to allow public input before a
final decision is made.

b. WIll the bidding process be fully competitive? A government should make every effort to
solicit bids/proposals from as many qualified firms as possible. Where multiple potential
vendors exist, the public sector should not favor (or give the appearance of favoring) one firm
over its competitor(s).

c.  Will decision-makers have access to the information they need to make a sound decision?
Decision makers should be able to review the full terms of the proposed P3 agreement. In
addition, there should be full accessto all fiscal analyses, operation and management plans, and
policy reviews used to justify the proposed agreement.

In sum. Asgovernments struggle with the widening gap between growing transportation system
needs and available public funding, public—private partnerships may provide an alternative
arrangement for accomplishing some projects. However, a public-private partnership is not a one-size-
fits-all solution. Each jurisdiction must decide for itself whether the use of a public-private
partnership is aviable option in specific situations. Determining the appropriate sharing of
responsibilities, risks, and rewards in a P3 poses both a challenge and opportunity for the public
sector seeking to improve their transportation system.
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The Honorable Ulysses Currie

Chairman, Senate Budget and Taxation Committee
3W Miller Senate Building

Annapolis MD 21401-1991

The Honorable Norman Conway
.Chairman, House Appropriations Committee
131 Lowe House Office Building

Annapolis MD 21401-1991

Dear Chairmen:

Attached is a report titled, Maryland Department of Transportation — Status of Public-
Private Partnerships, which was prepared by The Secretary’s Office, Maryland
Department of Transportation (MDOT), in response to language set forth in Section 54 of
the 2009 Joint Chairmen's Report, page 215. The language directs that:

“...[T]he Department of General Services, the Maryland Department of
Transportation, the University System of Maryland Office, and the Maryland
Transportation Authority shall each submit a report to the budget committees by
August 1, 2009, listing all projects for which a public-private partnership is under
consideration or in any phase of development. The budget committees shall have
45 days to review and comment from the date of receipt of each report.”

The report includes information on the Seagirt Marine Terminal, the Maryland
Transportation Authority’s Travel Plaza redevelopment initiative, and the transit oriented
development (TOD) projects that MDOT is leading. While the TOD projects do not
always take the form of a public-private partnership, MDOT wanted to provide you with
information on project status because the definition of a public-private partnership is not
always clear. For each of the TODs, the report contains a description of the project’s
status, the project’s agreement framework and the anticipated actions in FY 2010.

Inasmuch as the Acting Secretary is also, by statute, the Acting Chairman of the
Maryland Transportation Authority Board, this letter includes public-private partnership
information for the MDOT and the Maryland Transportation Authority.

This report does not, however, include TOD projects being pursued by the Washington
Metropolitan Area Transit Authority (WMATA), since the Department does not have
authority for projects initiated or controlled by WMATA.

My telephone number is 410-865-1000
Toll Free Number 1-888-713-1414 TTY Users Call Via MD Relay
7201 Corporate Center Drive, Hanover, Maryland 21076

CsD



The Honorable Ulysses Currie
The Honorable Norman H. Conway
Page Two

Thank you for the opportunity to submit this report. I look forward to working with the
legislative workgroup being established to further discuss MDOT’s ongoing, potential
public-private partnerships. If you have additional questions or concerns, please do not
hesitate to contact Mr. Fred Rappe at 410-865-1007 or via email at frappe@mdot.state.md.us.
Of course, you should always feel free to contact me directly.

Sincerely,

. Swaim—Sta%

Acting Secretary

ce; Members of the Budget Committees
Mr. Fred Rappe, Special Assistant, Maryland Department of Transportation



bcee:

Ms. Sarah Albert, Library Associate, Mandated State Agency Reports, Library
& Information Services Division, Department of Legislative Services (5 copies)

Mr. Joe Bryce, Executive Director, Governor’s Legislative Office

Mr. Jack Cahalan, Director, Office of Public Affairs, Maryland Department of
Transportation

Mr. Bruce W. Gartner, Office Director, Office of Policy and Governmental
Affairs, Maryland Department of Transportation

Mr. David Grossman, Budget Analyst, Department of Budget and Management

Mr. Martin L. Harris, State Legislative Officer, Maryland Department of
Transportation

Ms. Jaclyn Hartman, Legislative Analyst, Department of Legislative Services

Mr. Kevin Hughes, Deputy Director, Governor’s Legislative Office

Ms. Cathy Kramer, Department of Legislative Services

Mr. Jon Martin, Legislative Analyst, Department of Legislative Services

Mr. Chris Patusky, Director, Office of Real Estate, Maryland Department of
Transportation

Ms. Wonza Spann-Nicholas, Deputy Director, Office of Finance, Maryland
Department of Transportation .

Mr. Kurt Stolzenbach, Assistant Director, Office of Budget Analysis, Department
of Budget and Management

M. Jeff Tosi, Legislative Analyst, Maryland Department of Transportation

Mr. Joshua A, Watters, Committee Staff, House Appropriations Committee

Ms. Barbara Zektick, Office of Real Estate, Maryland Department of
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/

This report was prepared in response to language set forth in the 2009 Joint Chairmen’s Report,
page 215, which directs that:

“...[T]he Department of General Services, the Maryland Department of Transportation,
the University System of Maryland Office, and the Maryland T ransportation Authority
shall each submit a report to the budget committees by August 1, 2008, listing all projects
Jor which a public-private partnership is under consideration or in any phase of
development. The budget committees shall have 45 days to review and comment Jfrom the
date of receipt of each report.”

The following public-private partnership projects are under consideration by the Maryland
Department of Transportation (MDOT) and the Maryland Transportation Authority (MdTA):

I-95 Travel Plazas

Summary Description: The Maryland House and Chesapeake House travel plazas serve as key
adjuncts to the John F. Kennedy (JFK) Memorial Highway (I-95) facility operated by the MdTA.
The two travel plazas provide a broad variety of food, fuel, and other services for over five
million traveling customers annually. These service facilities were opened in 1962 and 1975,
respectively, and they have served their purpose well for over 45 years. The MdTA is now
considering options for the financing and redevelopment of these travel plazas, and expects to
seek proposals for a developer/operator to design-build-operate-maintain-finance (DBOM-F)
new travel plazas. This DBOM-F arrangement would represent a form of public-private
partnership.

Status: Advanced Stage of Development.

A public informational meeting was held in October 2008 to preview the Travel Plaza
redevelopment opportunity with potential contractors. More than 100 participants attended. A
Request for Proposal (RFP) is being developed by the MATA for a DBOM-F arrangement for the
redevelopment of both travel plazas and could be ready for release in late 2009. The MdTA is
required to give 45-day notice of any procurement of a P3 arrangement for the Travel Plazas on
I-95 pursuant to legislative notice language adopted in the 2009 Joint Chairmen’s Report.

Seagirt Marine Terminal
Summary Description: The Seagirt Marine Terminal (Seagirt) is owned by the MdTA and has

been operated by the Maryland Port Administration (MPA) as a container terminal since its
opening in 1990. MPA believes that Seagirt needs to have at least one 50-foot berth capable of
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handling the new Panamax vessels when the enlarged Panama Canal opens in 2014. To
accomplish this, the MPA is seeking private partners to lease and operate the premises and
develop the additional berth at Seagirt, including wharf infrastructure and cranes.

Status: Advanced Stage of Development:

On April 15, 2009, the MPA released a Request for Qualifications (RFQ) offering the
opportunity for a private party to establish long-term marine terminal operations at Seagirt
Marine Terminal, including construction and operation of a new Berth IV. Prior notice to the
budget committees had been given by letter of February 24, 2009, from Secretary Porcari.
Qualification responses were due June 4, 2009. On June 30, 2009, the Maryland Port
Administration announced that Ceres Terminals, Inc./Alinda Capital Partners LLC and Ports
America Group/Highstar Capital qualified to submit offers to enter a possible public-private
partnership. Each has been issued a Request for Offers (RFO) which is expected to be due on
September 4, 2009. A decision regarding a P3 Agreement for Seagirt is expected to be made by
December 31, 2009

State Center TOD Project

Summary Description: DGS and MDOT issued a Request for Qualifications (RFQ) seeking a
master development team for State Center, a transit oriented development (TOD). The purpose
of the RFQ was to solicit and select a developer with the capacity and demonstrated experience
to successfully execute a major redevelopment of State-owned — 28 acres of land and buildings —
as a TOD. DGS and MDOT stated within the RFQ their desire to retain its current 3,500-
employee work force at State Center and desire to occupy approximately 1,000,000 leasable
square feet of space to accommodate such work force. It was widely recognized that neither the
public nor private sector could accomplish the project alone, so the State Center public-private
partnership has strategically created a development program reflecting the State’s firm
commitment to TOD ideals, affordable housing, sustainable development, historic preservation,
and creative arts and culture.

A conceptual plan for the 28 acres in mid-town was created through the collective planning
product of the Public/Private Joint Venture (JV) team with input from a diverse group of
community and institutional stakeholders. In May 2007, the JV team launched the “CityScaping”
planning process to engage neighborhood residents, State of Maryland employees, elected ‘
officials, religious organizations, and local institutions that could be impacted by the
redevelopment of State Center. Between May 2007 and December 2008, the JV team held over
60 CityScaping meetings that attracted more than 600 participants.



Maryland Department of Transportation —

Status of Public-Private Partnerships
(2009 Joint Chairmen’s Report, page 215)

The project’s $1.5 billion plan includes nearly 2.0 million square feet of office space for State
and commercial use; 250,000 square feet of retail on the first level in the Preston Street corridor;
1,400 residential units with 30% targeted to the workforce and affordable market and
approximately 5,000 parking spaces. The developer will use a combination of private equity and
debt along with tax increment financing from the City of Baltimore, other tax credit programs,
and the State may potentially fund a parking garage, to fund the project. This largely private
financing structure combined with the use of State land and potential for leases maximizes the
resources of the public-private partnership to achieve significant benefits.

Status:

The Board of Public Works approved the Master Development Agreement on June 3, 2009,
allowing the project to move forward in the design of phase one. The Developer will work with
the State to reach an agreement on proposed lease rates after a level of design is completed. The
State approved a newly constituted, strengthened development team in May 2009. The new
developers, PS Partners LLC, include Linden Associates and Ekistics Capital Partners LLC. The
new members join original team member McCormack Baron and Salazar, the leading mixed
income housing developer in the nation. A minority business enterprise developer will join the
team during fall 2009. The development team will design and engineer buildings and negotiate
leases for Phase One of the project this summer, aiming to have a finalized lease drafted by
September 2009, for consideration by state decision makers.

MDOT Transit Oriented Development Projects

The budget language does not define “public-private partnership.” Therefore, rather than attempt
to determine which projects should be considered public-private partnerships, the following is a
summary of all of the TOD projects for which MDOT is the lead agency, and that MDOT is
working toward implementing during FY2010:

Savage MARC Station TOD (Howard County)

Owings Mills Metro Station TOD (Baltimore County)

Odenton MARC Station TOD (Anne Arundel County)

Laure] MARC Station TOD (The City of Laurel, Prince George’s County)
Reisterstown Plaza Metro Station TOD (Baltimore City)
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Savage MARC Station TOD Project
(Howard County)

Project Status: The Savage MARC Station TOD project will be located on a 12.7 acre surface
parking lot that is adjacent to the station and is owned by MDOT. In December 2007, the Board
of Public Works approved the surplusing of a 10.2-acre portion of the MDOT parking lot as part
of the TOD project. In January 2008, the BPW approved the Savage MARC Station TOD
Master Development Agreement (MDA) between MDOT and developer Petrie Ross Ventures,
LLC. Howard County subsequently approved a Tax Increment Financing (TIF) agreement and
ordinance as required by the MDA as part of the financing package for the construction of a new

' Maryland Transit Administration (MTA) commuter garage on the site. The County required a
change in the state TIF and special taxing district enabling legislation that would allow it to
finance a non-County asset (in this case, a commuter parking garage). The General Assembly
passed this legislation during the 2009 session. Currently, construction is on hold because the
national credit crisis has prevented the issuance and sale of the TIF bonds. The project team is
focused on recruiting prospective tenants and will work with the County to issue the TIF bonds
when the market for this type of bond returns.

Agreement Framework: The MDA calls for the transfer of approximately 10.2 acres of
MDOT’s'12.7 acre parcel to the developer in return for a $3.3 million credit toward the
construction of a new MTA-owned commuter garage on the remaining 2.4 acres (the $3.3
million credit was based upon a state appraisal). The agreement also calls for the remaining $14
. million cost of the garage to be funded by a TIF supported by the local real estate tax increment
generated on the private portion of the site that is being transferred to the developer. Other than
its contribution of a portion of the land in exchange for the $3.3 million credit, the State did not
contribute funding or other assets to the construction of the project. :

Anticipated Action on the Project in FY2010: Assuming the market for TIF bonds returns,
MDOT anticipates that the developer will break ground on construction of the MTA-owned
commuter garage in 2010.

Owings Mills Baltimore Metro Station TOD Project
(Baltimore County)

Project Status:" The Owings Mills Metro Station TOD project site consists of 43 acres of
surface parking lots adjacent to the Metro Station and owned by MDOT. The BPW approved an
MDA in July 2005. The project called for the construction of mixed-use development (office
space, residential, retail) to be built in several phases. In August 2007, the developer, David S.
Brown, completed the first of two planned garages to be shared by MTA commuters and other
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public and private portions of the development (the development will include additional parking
garages that serve only the private components). During the past year, the developer and
Baltimore County have been negotiating the terms of an agreement for the construction of a
County-owned library and community college branch on the project site as well as the terms of a
TIF to finance certain public infrastructure components of the project.

MDOT anticipates that it will seek BPW approval of an amendment to the MDA during late
2009 or during 2010 that provides for adjustments to the existing MDA, potentially including the
use of TIF financing to finance construction of the second commuter garage and the transfer of
ownership of both shared commuter garages to MDOT or to the Maryland Economic
Development Corporation (MEDCO). The same legislation that was approved by the General
Assembly during the 2009 session assisted with enabling these amendments to the MDA.

Agreement Framework: Pursuant to the MDA, MDOT ground leased the entire 43 acre site to
the developer in exchange for approximately $500,000 annually in rent and other commitments
related to the construction of the TOD. For example, the MDA calls for the developer to
construct, own, and operate the two shared commuter garages as well as a mixed-use
development. A separate agreement between the County and the developer provided for
construction of the County library and community college branch. As part of the MDA, MDOT
committed to contribute a $15.1 million grant and the County committed to a $13.1 million grant
to support construction of the two shared commuter garages and certain public infrastructure.
The developer has also invested substantial equity funding into the first constructed garage.

MDOT has disbursed approximately $9 million of its grant to date to the developer for
construction of the first garage and anticipates disbursing the remaining $6 million in
conjunction with the construction of the second shared garage and other public infrastructure
during FY2010.

Anticipated Action on the Project in F¥2010: Like with Savage, the Owings Mills Metro
TOD project has been delayed by the national credit crisis which has prevented the developer
from obtaining financing for the first private phase of the project on commercially reasonable
terms and has prevented the developer and Baltimore County from pursuing the issuance of TIF
bonds. In addition, the County and the developer have not concluded an agreement regarding the
construction of the planned community college and library on the site.

- MDOT anticipates that the developer will break ground on construction of the second shared
garage and the first private phase of the development as the credit markets improve.
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Odenton MARC Station TOD Project
(Anne Arundel County)

Project Status: The project site comprises 22 acres of parking lots owned by MDOT adjacent to
the Odenton MARC Station as well as County-owned land adjacent to the lots (the Property).
After a competitive process carried out pursuant to the Transportation Public Private Partnership
(TP3) regulations, the development team of The Osprey Property Company, The Reliable
Contracting Company and The Bozzuto Group was granted an Exclusive Negotiating Privilege
in September 2007 by MDOT and Anne Arundel County to pursue agreement on a mixed-used
TOD on the site. Since then, the project has been in the planning phase with the parties
investigating the site, potential development concepts, and project feasibility. The parties are
currently discussing concept plans and business terms for the project. MDOT is hopeful that it
will be seeking BPW approval for an MDA during calendar year 2010, which could result in the
start of construction in calendar year 2010.

Agreement Framework: The parties have not yet agreed on business terms for the project and,
. therefore, it is not possible to estimate whether or how much state funding will be requested or
needed. The agreement will likely call for the phase-by-phase development of the project, the
construction of a commuter parking garage, and the sale or lease by the State and the County of
all or a portion of the Property to the developer for construction of a mixed-use TOD.

Anticipated Action on the Project in FY09-10: The parties will continue to work through the
predevelopment process in the expectation of reaching terms for an MDA that can be submitted
for BPW’s consideration during calendar year 2010.

Laurel MARC Station TOD Project
(The City of Laurel, Prince George’s County)

Project Status: The Laurel MARC Station TOD project site consists of 4.9 acres of MDOT-
owned surface parking lots located on either side of the station. In June 2004, MDOT granted a
developer an ENP to pursue an agreement for a TOD at the Laurel MARC Station TOD project
according to a competitive process governed by the TP3 Program. MDOT allowed the ENP to
lapse on June 30, 2008 after four years of negotiations without reaching agreement.

MDOT received an unsolicited proposal from a new developer during fall 2008. Pursuant to the
TP3 Program Guidelines, MDOT accepted the proposal for consideration and circulated notice
seeking competing proposals. The final proposals under the current solicitation for a developer
are due on August 4, 2009.
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Agreement Framework: MDOT has not yet selected a developer and, therefore, has not yet

begun to negotiate an agreement.

Anticipated Action on the Project in FY2010: MDOT anticipates selecting a developer and
entering into an ENP agreement during fall 2009. MDOT anticipates seeking BPW approval of
an MDA during calendar year 2010.

Reisterstown Plaza Metro TOD Project
(Baltimore City)

Project Status: The Reisterstown Plaza Metro Station project site is located on MDOT-owned
surface parking lots comprising approximately 35 acres adjacent to the station. The United
States General Services Administration (GSA) has announced that it has selected a portion of the
site as the location of a new Social Security Administration building (SSA). MDOT has worked
with GSA to reach agreement regarding disposition of the site to GSA for the new federal office
building while simultaneously seeking a developer for the development of a mixed-use TOD on
the remaining acreage on the site. The BPW formally surplused the GSA site and will consider a
disposition agreement at its August 26, 2009 meeting.

Agreement Framework: A transfer agreement for approximately 12 acres to GSA has been
drafted and will be submitted for BPW review and approval in August 2009. The agreement
calls for MDOT to sell the property to the GSA for $6 million. The GSA will then either sell or
lease it to the developer for the site. The developer will construct the new building and lease it to
the SSA.

Anticipated Action on the Project in F¥2010: A developer will begin design and permitting
of a 538,000 square foot facility on behalf of GSA and its client, SSA. MDOT will consider
issuing a solicitation seeking a developer to construct a TOD on the remaining 23 acres at the
site in 2010. '
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GLOSSARY OF TERMS

* Account Servicing: Monitoring the status of accounts of indebtedness, monitoring records of
current debts, billing for amounts due, collecting amounts due, handling debtor
correspondence, performing follow-up functions, and providing accurate reporting of debt
portfolios.

e Accrue: Process of increasing account value, usually associated with interest or other time-
related increases in account value.

* Administrative Costs/Charges: Additional costs incurred in processing and handling a debt
because it has become delinquent. Costs should be based on actual costs incurred or cost
analyses which estimate the average of actual additional costs incurred for particular types of
debt at similar stages of delinquency. Administrative costs should be accrued and assessed
from the date of delinquency. (See "Delinquency.")

e Administrative Offset: Withholding money payable by the federal government to a person
or held by the government for a person or entity in order to satisfy a debt that the person or
entity owes the government.

» Advance Construction: States or local governments independently raise upfront capital
required for a federally approved project and preserve eligibility for future federal-aid
reimbursement for that project. At a later date, the state can obligate federal-aid highway
funds for reimbursement of the federal share. This tool allows states to take advantage of
access to a variety of capital sources, including its own funds, local funds, anticipation notes,
revenue bonds, bank loans, etc., to speed project completion.

e Allowance for Uncollectible Accounts: Account established to reduce receivables for
estimates of uncollectible amounts to reflect the assets at their net realizable value.

e Amortization: Provision made in advance for the gradual reduction of an amount owed over
time.

e Appraisal: Formal valuation of property, made by a competent authority.

o Asset: Any item of economic value, either physical in nature (such as land) or a right to
ownership, expressed in cost or some other value, which an individual or entity owns.

* Availability Payments: Periodic (typically annual) payments made by the sponsoring
agency to the project delivery team on the basis of the availability of facility capacity, traffic
volumes, operations and maintenance expenses, safety, facility condition and appearance, or
other factors considered important to the users, in lieu of toll revenues when it is not possible
or practical to charge drivers a toll to use the facility.

* Bad Debt Expense: Estimated cost of losses which may be realized as a result of a failure to
collect on receivables. The loss is recorded when information is available that an asset (in
this case, receivables) has probably been impaired or a liability incurred and when the
amount can be reasonably estimated. For accounting purposes, the bad debt expense
estimate is recorded when the allowance account is established or periodically adjusted.

 Basis Point: A shorthand financial reference to one-hundredth of one percent (.01 percent)
used in connection with yield and interest rates.
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e Bond Counsel: A lawyer or law firm, with expertise in bond law, retained by the issuer to
render an opinion upon the closing of a municipal bond issue regarding the legality of
issuance and other matters including the description of security pledged and an opinion as to
the tax-exempt status of the bond.

 Bond Insurance: A financial guarantee provided by a major insurance company (usually
AAA rated) as to the timely repayment of interest and principal of a bond issue.

* Book Value: Net amount at which an asset or liability is carried on the books of account
(also referred to as carrying value or amount). It equals the gross nominal amount of any
asset or liability minus any allowance or valuation amount.

» Budget Authority: Authority provided by law to enter into financial obligations that will
result in immediate or future outlays of federal government funds. Budget authority includes
the credit subsidy costs for direct loan and loan guarantee programs. Basic forms of budget
authority include appropriations, borrowing authority, contract authority, and authority to
obligate and expend offsetting receipts and collections.

 Build/Operate/Transfer: Public-private partnership arrangement involving private
construction, private operation for given period of time, and eventual transfer to public
ownership.

* Build-Own-Operate: A private contractor constructs and operates a facility while retaining
ownership. The private sector is under no obligation to the government to purchase the
facility or take title.

o Call Risk: Risk to the investor associated with prepayments by the issuer of the principal
amount of the bonds prior to the stated maturity date, in accordance with the bonds'
redemption provisions.

o Capital Appreciation Bond: Long-term bonds which pay no current interest but accrete or
compound in value from the date of issuance to the date of maturity. CABs differ from zero
coupon bonds in that they are issued at an initial amount and compound in value, in contrast
to zeroes, which are issued at a deep-discount and compound to par.

o Capital Reserves: Funds that remain in a bank and are not loaned out. These funds can be
used to support a variety of credit enhancement tools. Capital reserves also can be used to
leverage the lending institution, or borrow against reserves to expand the pool of available
loan funds.

« Capitalization: Process of depositing various funds as seed capital into a lending institution
to enable financial services. This pool of money is distributed, through loans and credit
enhancements, in such a way to ensure that payments are made back to preserve the corpus.

o Capitalized Interest: A specified portion of the original bond proceeds which will be used
to pay interest on the bonds until revenue from planned sources becomes available upon
completion of construction.

o Charge Off: Alternative term to write-off. Write-off is the preferred term. (See "Write-
Git".)
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Claim: Synonymous with the term "debt," for purposes of this document. (See "Debt.")
Alternative meanings of the word "claim" include a request (1) submitted by a lender for
government payment of a defaulted guaranteed loan; (2) filed with the Department of Justice
for the pursuit of litigation and/or enforced collection of an account; or (3) filed with an
agency for the payment of an amount considered due to the submitting individual or
organization, such as for medical insurance.

Close Out: Occurs concurrently with or subsequent to an agency decision to write off a debt
for which the agency has determined that future additional collection attempts would be
futile.

Cohort: Direct loans obligated or loan guarantees committed by a program in the same year
even if disbursements occur in subsequent years. Post-1992 direct loans or loan guarantees
will remain with their original cohort throughout the life of the loan, even if the loan is
modified. Pre-1992 loans and loan guarantees that are modified shall each, respectively,
constitute a single cohort. (OMB Circular No. A-11, "Preparation and Submission of Budget
Estimates." Executive Office of the President, Office of Management and Budget, hereafter
cited as OMB Circular No. A-11.)

Collateral: Any property pledged as security for a loan.

Collection Agency: Private sector entity whose primary business is the collection of
delinquent debts.

Collection: Process of receiving amounts owed to the federal government, such as payment
on a debt.

Commercial: Adjective used to signify a business activity, regardless of whether that
activity has been undertaken by an individual or business.

Compromise: Accepting less than the full amount of the debt owed from the debtor in
satisfaction of the debt. Also referred to as "settlement."

Concession: Long-term lease agreement that involves the lease of publicly financed facilities
to a private sector concessionaire for a specified time period. Under the lease, the private
sector concessionaire agrees to pay an upfront fee to the public agency in order to obtain the
rights to collect the revenue generated by the facility for a defined period of time (usually
from 25 to 99 years). In addition to the concession fee, the concessionaire agrees to operate
and maintain the facility, which may include capital improvements in some instances.

Concession Benefits: Rights to receive revenues and other benefits (often from tolling) for a
fixed period of time, including transferring responsibility for increasing user fees to the
private sector; generating large up-front revenues for the public agency; transferring most
project, financial, operational and other risks to the private concessionaire; and gaining
private sector efficiencies in operations and maintenance activities.

Construction Manager at Risk: A hired construction manager (CM) begins work on the
project during the design phase to provide constructability, pricing, and sequencing analysis
of the design. The CM becomes the design-build contractor when a guaranteed maximum
price is agreed upon by the project sponsor and CM.

Consumer: Adjective used to signify a personal activity. For example, a loan to a farmer to
buy an automobile for personal use would be considered a consumer loan.
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¢ Contingencies: Existing conditions, situations, or circumstances which involve uncertainty
and which could result in gains or losses. For example, guaranteed loans represent
contingent liabilities which, in the event of default by the borrowers, the federal government
would be liable to cover the losses of the guarantors, and thereby sustain the loss itself,

e Contract Authority: A form of budget authority that permits obligations to be made in
advance of appropriations or receipts. Contract authority therefore is unfunded and requires
a subsequent appropriation or offsetting collection to liquidate (pay) the obligations. The
federal-aid highway program has operated under contract authority since 1921.

o Cooperative Agreement: Written consent between two parties to define the basic structure
and purpose of a financial transaction, including the roles the parties involved and the way in
which funds will be administered.

 Corpus: The corpus refers to all initial funds, additional, and subsequent revenue deposited
for bank capitalization. The corpus is essentially a "body" of funds that is available, on a
revolving basis, for use in providing financial assistance to borrowers.

o Coverage Margin: The margin of safety for payment of debt service on a revenue bond,
reflecting the number of times (e.g., 1.2) by which annual revenues after operations and
maintenance costs exceed annual debt service.

e Credit Cycle: Complete credit process, composed of four phases: credit extension, account
servicing, debt collection, and write-off/close out.

* Credit Enhancement: Financial guarantees or other types of assistance that improve the
credit of underlying debt obligations. Credit enhancement has the effect of lowering interest
costs and improving the marketability of bond issues.

e Credit Enhancement: Financing tools - such as letters of credit, lines of credit, bond
insurance, debt service reserves, and debt service guarantees -that improve the credit quality
of underlying financial commitments. Credit enhancements have the effect of lowering
interest costs and improving the marketability or liquidity of bond issues.

e Credit Extension: Review and approval of requests for short- and long-term credit.

» Credit Program: Federal program that makes loans and/or loan guarantees to non-federal
borrowers.

e Credit Reporting Bureau: Private sector entity which collects financial information on
debtors and whose reports on debtors reflect information received from the public and private
sectors.

» Credit Score: A statistically-based measure of risk of a particular type of loan to a particular
borrower.

* Credit: Promise of future payment in kind or of money given in exchange of present money,
goods, or services.

e Current Discount Rate: Discount rate used to measure the cost of a modification with
respect to the modification of direct loans or loan guarantees. It is the interest rate applicable
at the time of modification on marketable Treasury securities with a similar maturity to the
remaining maturity of the direct guaranteed loans, under either pre-modification terms, or
post-modification terms, whichever is appropriate.
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o Current Receivable: A receivable on which payment is due within 12 months of the
reporting period.

e Debt: Synonymous with the term "claim," for purposes of this document. It refers to an
amount of money or property which has been determined by an appropriate federal official to
be owed to the U.S. from any person, organization, or entity other than another federal
agency. Included as debts are amounts due the U.S. from fees, duties, leases, rents, royalties,
services, sales of real or personal property, overpayments, fines, penalties, damages, taxes,
interest, forfeitures, and other sources.

o Debt Collection: Recovery of amounts due after routine follow-up fails. This activity
includes the assessment of the debtor's ability to pay, the exploration of possible alternative
arrangements to increase the debtor's ability to repay and other efforts to secure payment.

e Deed-in-Lieu of Foreclosure: A voluntary transfer of marketable title to a property to avoid
foreclosure.

o Default: Failure to meet any obligation or term of a credit agreement, grant, or contract.
Often used to refer accounts more than 90 days delinquent.

o Deficiency: Portion of a loan which remains outstanding after pledged property has been
liquidated (converted to cash) and applied to the outstanding balance.

e Delinquency: Failure of the debtor to pay an obligation or debt by the date specified in the
agency's initial written notification or applicable contractual agreement, unless other
satisfactory payment arrangements have been made by that date. Delinquency would also
occur if, at any time thereafter, the debtor fails to satisfy the obligations under payment
agreement with the agency.

e Design-Bid-Build: The traditional project delivery method where design and construction
are sequential steps in the project development process, where one contract is bid for the
design phase and then a second contract is bid for the construction phase of the project.

e Design-Build: A procurement or project delivery arrangement whereby a single entity (a
contractor with subconsultants, or team of contractors and engineers, often with
subconsultants) is entrusted with both design and construction of a project. The term
encompasses design-build-maintain, design-build-operate, design-build-finance and other
contracts that include services in addition to design and construction. Franchise and
concession agreements are included in the term if they provide for the franchisee or
concessionaire to develop the project which is the subject of the agreement.

e Developer Financing: A type of financing where a private party finances the construction or
expansion of a public facility in exchange for the right to build residential housing,
commercial stores, and/or industrial facilities on the site. This type of financing often takes
the form of capacity credits, impact fees, or exactions.

e Direct Loan: A disbursement of funds by the Government to a non-Federal borrower under a
contract that requires repayment of such funds with or without interest. The term includes
the purchase of, or participation in, a loan made by a non-Federal lender. The term also
includes the sale of'a Government asset on credit terms of more than 90 days duration. The
term does not include the acquisition of federally guaranteed non-Federal loans in
satisfaction of default or other guarantee claims or the price-support loans of the Commodity
Credit Corporation.
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* Direct Loan Obligation: A legal or binding agreement by a Federal agency to make a direct
loan when specified conditions are fulfilled by the borrower. Acquisitions of federally
guaranteed non-Federal loans in satisfaction of default or other guarantee claims are not
recorded as direct loan obligations.

* Direct Loan Subsidy Cost: Estimated long-term cost to the federal government of direct
loans calculated on a present value basis, excluding administrative costs. The cost is the
present value of present value of estimated net cash outflows at the time the direct loans are
discharged. The discount rate used on the calculation is the average interest rate (yield) on
marketable Treasury securities of similar maturity to the loan, applicable to the time when
the loans are disbursed.

» Discharge: Satisfying a debt as a legal obligation through the performance of the
obligation(s) imposed under the debt instrument, such as to pay the debt in full, or through
another action such as a compromise.

» Discretionary Spending: Outlays controllable through the congressional appropriation
process. Such outlays result from the provision of budgetary resources (including
appropriations and obligation limitations but excluding mandatory spending authority) in
appropriation acts. The Budget Enforcement Act establishes annual spending limitations or
caps on discretionary appropriations and resulting outlays.

» Equity: Commitment of money from public or private sources for project finance, with a
designated rate of return target.

» Executive Order 12893: An executive order issued by President Clinton in January 1994,
establishing infrastructure investment as a priority for the Administration and directing
federal agencies to establish programs for more effective capital investment from current
federal funds.

e Face Amount: The par value (i.e., principal or maturity value) of a security.

» Financing Account: A non-budget account associated with each credit program account.
The financing account holds fund balances, receives the subsidy cost payment from the credit
program account, and includes all other cash flows to and from the government resulting
from post-1991 direct loans or loan guarantees. (OMB Circular No. A-11, and OMB
Circular No. A-34, "Instructions on Budget Execution," Part VI, "Credit Apportionment and
Budget Execution," hereafter cited as OMB Circular No. A-34.)

e Forbearance: The act of a creditor who refrains from enforcing a debt when it falls due.
Various government credit programs, under specific conditions, offer borrowers certain
protections against foreclosure.

» Force Majeure: Events that are beyond the control of a contractor, such as earthquakes,
epidemics, blockades, wars, acts of sabotage, and archeological site discoveries.

* Foreclosure: Method of enforcing payment of a debt secured by a mortgage by seizing the
mortgaged property. Foreclosure terminates all rights which the mortgagor has in the
mortgaged property upon completion of due process through the courts.

 Forgive: To grant relief from all or part of a debt under statutory authority. When an agency
forgives a debt, or some portion thereof, it is deciding that the amount being waived is not
now part of the government's claim.
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Government Sponsored Enterprise: A shareholder owned and operated financial
institution, chartered by the federal government that facilitates the flow of investment funds
to specific economic sectors thereby providing access to national capital markets. The
activities of these private entities are not included in federal budget totals. But because of
their special relationship to the government, GSEs provide detailed statements as
supplementary information for budget presentation. Examples of GSEs include the Federal
National Mortgage Association (Fannie Mae), the Student Loan Marketing Association
(Sallie Mae), and the Federal Home Loan Mortgage Corporation (Freddie Mac).

Governmental Purpose Bond: A term in the Internal Revenue Code for a tax-exempt bond
which is secured by governmental revenues or whose proceeds are used for a general
governmental purpose (as opposed to a private activity bond).

Grant Anticipation Notes (GANs): Short-term debt that is secured by grant money
expected to be received after debt is issued. Financial institutions may buy anticipation notes
on behalf of project sponsors in advance of receiving other financial assistance, to enable a
faster project start. Helps project sponsors advance projects, especially when unable to
access capital markets.

Guarantee: A contract(s) in which a financial institution agrees to take responsibility for all
or a portion of a project sponsor's financial obligations for a project under specified
conditions.

Innovative Contracting: Alternative contracting practices meant to improve the efficiency
and quality of roadway construction, maintenance, or operation. Examples of innovative
contracting include: A+B contracting, lane rental, the use of warranties, design-build, design-
build-operate, design-build-finance-operate-maintain.

Innovative Finance: Alternative methods of financing construction, maintenance, or
operation of transportation facilities. The term innovative finance covers a broad variety of
non-traditional financing, including the use of private funds or the use of public funds in a
new way, e.g., GARVEE bonds or special tax districts.

Installment Loan: An obligation to repay monies borrowed at fixed intervals over time.

Institutional Investor: A financial institution such as a mutual fund, insurance company, or
pension fund that purchases securities in large quantities.

Insurance: Type of guarantee in which any agency pledges the use of accumulated insurance
premiums to offset the cost of default on the part of borrowers. "Loan insurance" is
considered the equivalent of a "loan guarantee."

Intelligent Transportation Systems: The application of advanced electronics and
communication technologies to enhance the capacity and efficiency of transportation
systems, including traveler information, public transportation, and commercial vehicle
operations.

Interest Method: Method used to amortize the premium or discount of an investment in
bonds, or to amortize the subsidy cost allowance of direct loans. Under this method, the
amortization amount of the subsidy cost allowance equals the effective interest minus the
nominal interest of the direct loans. The effective interest equals the present value of the
direct loans times the effective interest rate (the discount rate). The nominal interest equals
the nominal amount (face amount) of the direct loans times the stated interest rate (the rate
stated in the loan agreements).
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* Interest Subsidy: A subsidy provided by financial institutions (such as multi-lateral lenders,
state infrastructure banks, or export credit agencies) to lower overall financing costs for
project sponsors. With this tool, project sponsors repay loans at less than current market
rates. Market rates may be determined by the cost of borrowing through conventional issues
of comparable duration.

e Interest: Sum paid or calculated for the use of capital. Financing interest is the charge
assessed as a cost of extending credit as distinguished from additional interest which is the
charge assessed on delinquent debts in order to compensate the federal government for the
time value of money owed and not paid when due. Additional interest is accrued and
assessed from the date of delinquency.

 Internal Rate of Return: Interest rate that equates the present value of the expected future
cash flows net of on-going costs for operations, maintenance, repair, reserve funds, and taxes,
to the initial capital cost outlay or investment. This is the rate at which the net present value
of the project equals zero.

 Investment Grade: Describes the top four rating categories of relatively secure bonds
suitable for a conservative investor. Standard & Poor's rating service looks upon all bonds
between the AAA and BBB ratings as investment grade. Generally speaking, any bonds
rated below BBB are considered to have speculative features and are deemed sub-investment
grade or junk bonds.

 Junior Debt: Debt having a subordinate or secondary claim on an underlying security or
source of payment for debt service, relative to another issue with a higher priority claim.
(See Subordinate Claim.)

o Late Charges: Amounts accrued and assessed on a delinquent debt; the term includes
administrative costs, penalties, and additional interest.

 Letter of Credit: A form of loan from a financial institution to be used only in the instance
of a shortfall in net revenue for debt service (i.e., a contingent loan). A letter of credit is
security provided directly to the lender/bondholders (via a bond trustee), rather than to the
borrower/project sponsor.

» Leverage: A financial mechanism used to increase available funds usually by issuing debt
(typically bonds) or by guaranteeing or otherwise assuming liability for others' debt in an
amount greater than cash balances.

» Leveraging Ratio: Measures the extent to which a given investment attracts additional
capital. In the context of this report, the leveraging ratio of federal funds is equal to the total
project costs divided by the budgetary cost of providing federal credit assistance.

 Liability: Amount owed (i.e., payable) by an individual or entity, such as for terms received,
services rendered, expenses incurred, assets acquired, construction performed, and amounts
received but not yet earned.

 Life-Cycle Costs: The costs of a project over its entire life: from project inception to the end
of a transportation facility's design life.
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e Line of Credit: A form of loan to be used only in the instance of a shortfall in net revenue
for debt service or other financial commitments (i.e., a contingent loan). A line of credit,
while similar to a letter of credit, is security available directly to the borrower/project sponsor
with flexibility in use of the funds.

e Liquidation: Process of converting collateral to cash.

 Liquidity: Refers to an investor's ability to sell an investment as a means of payment or
easily convert it to cash without risk of loss of nominal value.

 Litigation: Legal action or process taken for full or partial debt recovery.

e Loan Guarantee Commitment: Binding agreement by a federal agency to make a loan
guarantee when specified conditions are fulfilled by the borrower, the lender, or any other
party to the guarantee agreement. (OMB Circular No. A-11).

 Loan Guarantee: Contingent liability created when the federal government assures a private
lender who has made a commitment to disburse funds to a borrower that the lender will be
repaid to the extent of a guarantee in the event of default by the debtor.

* Loan Guarantee Subsidy Cost: Estimated long-term cost to the federal government of loan
guarantees calculated on a present value basis, excluding administrative costs. The cost is
the present value of estimated net cash outflows at the time the guaranteed loans are
disbursed by the lender. The discount rate used for the calculation is the average interest rate
(yield) on marketable Treasury securities of similar maturity to the loan guarantees,
applicable to the time when the guaranteed loans are disbursed.

e Loan Servicer: A public or private entity that is responsible for collecting, monitoring, and
reporting loan payments. In the context of this report, a loan servicer would also assist in
originating the loan.

e Loan: Legally binding document which obligates a specific value of funds available for
disbursement. The amount of funds disbursed is to be repaid (with or without interest and
late fees) in accordance with the terms of a promissory note and/or repayment schedule.

 Loan-to-Value Ratio: Represents the proportion of the amount of a loan to the value being
pledged to secure that loan. It is derived as follows: total financing costs (i.e., the market
value of the collateral plus the financed portion of any closing costs, insurance premiums, or
other transaction-related expenses less the borrower's cash down payment) divided by the
market value of the collateral.

« Mandatory Spending: Outlays generally not controllable through the congressional
appropriation process. Mandatory amounts are budget authority or outlays that cannot be
increased or decreased in a given year without a change in substantive law. Entitlement
programs (e.g., food stamps, Medicare, veterans' pensions) are chief examples of mandatory
programs, whereby Congress controls spending indirectly, by defining eligibility and setting
benefit payment rules, rather than directly through the appropriation process. With regard to
the federal-aid highway program, mandatory spending refers to outlays resulting from
obligations of contract authority programs not subject to annual obligation limitations, such
as Minimum Allocation, Emergency Relief, and Demonstration Project spending.
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» Modification: Federal government action, including legislation or administrative action, that
alters the estimated subsidy cost and the present value of outstanding direct loans (or direct
loan obligations), or the liability of loan guarantees (or loan guarantee commitments). Direct
modifications change the subsidy cost by altering the terms of existing contracts or by selling
loan assets. Indirect modifications are actions that change the subsidy cost by legislation that
alters the way in which an outstanding portfolio of direct loans or loan guarantees is
administered. The term modification does not include subsidy cost re-estimates, the routine
administrative workouts of troubled loans, and actions that are permitted within the existing
contract terms.

o Net Present Value: Amount by which the total present value of cash inflows, net of on-
going costs for operations, maintenance, repair, reserve funds, and taxes and discounted at
the cost of capital over the period of the contract, exceed the project’s capital cost outlay.
(See definition of Present Value below for further explanation of this concept.)

e Nominal (or Face or Par) Value or Amount: Amount of a bond, note, mortgage, or other
security as stated in the instrument itself, exclusive of interest or dividend accumulations.
The nominal amount may or may not coincide with the price at which the instrument was
first sold, its present market value, or its redemption price.

e Non-Current Receivable: a receivable on which payment will not be due within 12 months
of the reporting period.

e Non-Federal Match: The commitment of state or other non-federal funds required to receive
federal contributions. For example, the U.S. SIB program requires a non-federal match for
capitalization funds, which is 25 percent of the amount of federal funds. The match may be
lower in states which have a sliding scale rate based on the percentage of federal land in the
state.

» Obligation Authority: The amount of budgetary resources (including new budget authority,
balances of unobligated budget authority carried over from prior years, and obligation
limitations) available for obligation in a given fiscal year. With regard to the federal-aid
highway program, obligation authority often refers to the amount of federal-aid obligation
limitation, established annually by Congress in appropriation acts, that is allocated to the
states and controls the amount of apportioned contract authority that can be obligated by the
states in a given fiscal year.

 Original Discount Rate: Discount rate originally used to calculate the present value of
direct loans or loan guarantee liabilities, when the direct or guaranteed loans were disbursed.

e Outlays: An outlay represents an official payment of funds.

 Parity Debt: Debt obligations issued or to be issued with an equal claim to other debt
obligations on the source of payment for debt service.

e Pay-As-You-Go Financing: Describes government financing of capital outlays from current
revenues or grants rather than by borrowing.

* Penalty: Punitive charge assessed for delinquent debts, with the assessed rate capped by law.
 Personal Property: Tangible, movable assets, such as automobiles, planes, and boats.

» Pre-Foreclosure Sale: The opportunity for borrowers who cannot meet their obligation
(repayment of a loan) to sell their property in order to avoid foreclosure. Borrowers who
agree to sell their property using this method are generally relieved of their loan obligation.
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e Preliminary Rating: A credit opinion from a rating agency based on a preliminary
assessment assigned to a proposed bond issue.

o Prepayment: Partial or full repurchase or other advance deposits of outstanding loan
principal and interest by the borrower/debtor. The repurchase may be made at a discount
from the current outstanding principal balance.

e Present Value (PV): The value of future cash flows discounted to the present at certain
interest rate (such as the entity's cost of capital or funds), assuming compounded interest.
The GAO definition of present values is as follows: The worth of a future stream of returns
or costs in terms of money paid immediately (or at some designated date). A dollar available
at some date in the future is worth less than a dollar available today because the latter could
be invested and earn interest in the interim. In calculating present value, prevailing interest
rates provide the basis for converting future amounts into their "money now" equivalents.
Under credit reform, the subsidy cost of direct loans and loan guarantees are to be computed
on a present value basis and included as budget outlays at the time the direct or guaranteed
loans are disbursed.

o Principal: Amount loaned to the borrower and owed to the federal government which
excludes interest, penalties, administrative costs, loan fees, and prepaid charges.

e Program Account: Budget account into which an appropriation to cover the subsidy cost of
a direct loan or loan guarantee program is made and from which such cost is disbursed to the
financing account. Usually, a separate amount for administrative expenses is also
appropriated to the program account.

» Project Revenues: All rates, rents, fees, assessments, charges, and other receipts derived by
a project sponsor from a project.

o Public-Private Partnership: A contractual agreement formed between public and private
sector partners, which allows more private sector participation than is traditional. These
agreements usually involve a government agency contracting with a private company to
renovate, construct, operate, maintain, and/or manage a facility or system. While the public
sector usually retains ownership in the facility or system, the private party is often given
additional decision rights in determining how the project or task will be completed most cost-
effectively. The term public-private partnership defines an expansive set of relationships
from relatively simple contracts (e.g., A+B contracting), to development agreements that can
be very complicated and technical (e.g., design-build-finance-operate-maintain). In the
context of this report, the term public-private-partnership is used for any scenario under
which the private sector would be more of a partner than they are under the traditional
method of procurement. Further, the broad definition used for public-private partnerships
includes many elements that are applied fairly regularly on appropriate projects.

e Ramp-Up Phase: The phase in a project's life cycle immediately following construction. It
is during this phase, the early years of operation, that a project's revenue stream is
established.

o Purchase Rate: Total actual and projected dollars purchased, including principal and
interest, on a guaranteed loan as a percentage of the total dollars disbursed for a given cohort
of loans.
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» Purchase: If a borrower is in default for at least 60 days (SBA terms), the lender can request
the Agency to honor its guarantee by purchasing SBA's pro-rata share of the debt outstanding
to the lender. The purchase amount includes principal and up to 120 days (SBA terms)
accrued interest.

» Rate Covenant: A contractual agreement in the legal documentation of a bond issue
requiring the issuer to charge rates or fees for the use of specified facilities or operations at
least sufficient to achieve a stated minimum debt service coverage level.

» Rating Agency: An organization that assesses and issues opinions regarding the relative
credit quality of bond issues. The three major municipal bond rating agencies are Fitch
Investors Service, Moody's Investors Service, and Standard and Poor.

* Real Property: Tangible, non-movable assets, such as land and buildings.

* Receivable: Amount owed to a lender by an individual, organization, or other entity to
satisfy a debt or a claim. Examples of receivables generated by government activities
include amounts due for taxes, loans, the sale of goods and services, fines, penalties,
forfeitures, interest, and overpayments of salaries and benefits.

» Recourse: Rights of a holder in due course of a financial instrument (such as a loan) to force
the endorser on the instrument to meet his or her legal obligations for making good the
payment of the instrument if dishonored by the maker or acceptor.

* Recovery: The dollars collected subsequent to a purchase, net of expenses, on a guaranteed
loan.

» Recovery Rate: The total actual and projected collections net of expenses subsequent to a
purchase as a percentage of the total projected dollars purchased for a given cohort of
guaranteed loans.

» Re-estimates: Estimates of the subsidy costs performed subsequent to their initial estimates
made at the time of a loan's disbursement.

* Repayment Agreement: Agreement that establishes the terms and conditions governing the
recovery of a debt of the lender and borrower when credit is initially extended or a debt is
rescheduled. (See "Reschedule.")

* Reschedule: Procedure of establishing new terms and conditions to facilitate repayment of a
debt. Also called restructuring, refinancing, and reamortizing, rescheduling includes
establishing new terms as a result of changes in authorizing legislation (e.g., congressional
action allowing farmers to have an additional 5 years to pay off their loans).

* Revenue Bonds: Instruments of indebtedness issued by the public sector to finance the
construction or maintenance of a transportation facility. Revenue bonds, unlike general
obligation bonds, are not backed by the full faith and credit of the government, but are
instead dependent on revenues from the roadway they finance.

* Revolving Loan Fund: Financing tool that recycles funds by providing loans, receiving loan
repayments, and then providing further loans.
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» Risk Category: Subdivisions of a cohort of direct loans or loan guarantees into groups of
loans that are relatively homogeneous is cost, given the facts known at the time of obligation
or commitment. Risk categories will group all loans obligated or committed for a program
during the fiscal year that share characteristics predictive of defaults and other cost.

e Salary Offset: Process of collecting a debt by deducting part or all of the debt from an
employee's current pay at one or more officially established pay intervals without his or her
consent.

e Secured Debt: Debt for which collateral has been pledged.

o Senior Debt: Debt obligations having a priority claim on the source of payment for debt
service.

 Servicer: Entity under contract to a lender or agency to perform account servicing functions.
o Settle: Resolving a debt or claim.

» Shadow Tolling: Shadow tolls are per vehicle amounts paid to a facility operator by a third
party such as a sponsoring governmental entity. Shadow tolls are not paid by facility users.
Shadow toll amounts paid to a facility operator vary by contract and are typically based upon
the type of vehicle and distance traveled.

» Soft Loan: Loan provided to a project sponsor with flexible repayment terms. Soft loans are
generally subordinate to other debt, can have variable repayment schedules and extended
terms, and subsidized interest rates.

o Start-Up Project: A separate, free-standing and new facility dependent on its own revenue
stream to generate earnings to cover operating and capital costs.

o State Infrastructure Bank: A state or multi-state revolving fund that provides loans, credit
enhancement, and other forms of financial assistance to surface transportation projects.

» State Transportation Improvement Program: A short-term transportation planning
document covering at least a three-year period and updated at least every two years. The
STIP includes a priority list of projects to be carried out in each of the three years. Projects
included in the STIP must be consistent with the long-term transportation plan, must conform
to regional air quality implementation plans, and must be financially constrained (achievable
within existing or reasonably anticipated funding sources).

e State Transportation Plan: The transportation plan covers a 20-year period and includes
both short- and long-term actions that develop and maintain an integrated, intermodal
transportation system. The plan must conform to regional air quality implementation plans
and be financially constrained.

o Stress Test: A financial test applied by rating agencies to assess the claims-paying ability of
municipal bond insurers. The stress test subjects a bond insurer's portfolio to a severe and
prolonged economic downturn that produces an extraordinary level of bond defaults. In
order to receive an AAA rating on its claims-paying ability, a bond insurer must be able to
pay all projected claims through the peak years of the stress period and be left with sufficient
resources to write new business when more stable economic conditions resume.

e Subordinate Claim: A claim on an underlying source of payment for debt service which is
junior or secondary to that securing another debt obligation. (see Junior Debt)
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* Subsidy Cost: The estimated long-term cost to the federal government of providing credit
assistance (e.g., direct loans or loan guarantees), calculated on a net present value basis at the
time of disbursement and excluding administrative costs.

 Suspend Collection Action: Placing collection action temporarily in abeyance due to the
existence of a particular set of circumstances.

¢ Tax Refund Offset: Reduction of a debtor's tax overpayments by the amount of legally
enforceable debt owed to a federal agency. It is a type of administrative offset.

e Taxpayer Identification Number (TIN): Social Security Number (SSN) for individuals or
the Employee Identification Number (EIN) for business organizations or non-profit entities.

e TE-045 Innovative Finance Initiative: A research program begun by the Federal H ighway
Administration in 1994 in response to Executive Order 12893. This finance initiative is
designed to increase investment, accelerate projects, promote the use of existing innovative
finance provisions, and establish the basis for future initiatives by waiving selected federal
policies and procedures. This allows specific transportation projects to be advanced through
the use of non-traditional finance mechanisms.

» Terminate Collection Action: Ceasing active collection of a debt. The act of removing the
debt from accounting records is to "write off." A decision to terminate collection action
occurs concurrently with the write-off.

e TIFIA Credit Program: As part of its 1998 enactment of the Transportation Equity Act for
the 21st Century (TEA 21), Congress established a Federal credit program for large
transportation projects. Sections 1501 to 1504 of TEA 21, collectively the Transportation
Infrastructure Finance and Innovation Act of 1998 (TIFIA), authorize the Department of
Transportation (DOT) to provide three forms of credit assistance - secured (direct) loans,
loan guarantees and standby lines of credit - to surface transportation projects of national or
regional significance. A specific goal of TIFIA is to leverage private co-investment.
Because the program offers credit assistance, rather than grant funding, potential projects
must be capable of generating revenue streams via user charges or other dedicated funding
sources. In general, a project's eligible costs must be reasonably anticipated to total at least
$100 million. Credit assistance is available to highway, transit, passenger rail and multi-
modal projects. Other types of eligible projects include intercity passenger rail or bus
projects, publicly owned intermodal facilities on or adjacent to the National Highway
System, projects that provide ground access to airports or seaports, and surface transportation
projects principally involving the installation of Intelligent Transportation Systems (ITS), for
which the cost threshold is $30 million. The TIFIA credit assistance is limited to 33 percent
of eligible project costs. For more information, visit the TIFIA website at
http://tifia.fhwa.dot.gov/

o Title 23 of the United States Code: Highway title that includes many of the laws governing
the federal-aid highway program. The title embodies substantive provisions of law that
Congress considers permanent and need not be reenacted in each new highway authorization
act.

o Title 49 of the United States Code: Transportation title that includes laws governing
various transportation-related programs and agencies, including the Department of
Transportation, general and intermodal programs, interstate commerce, rail and motor
vehicle programs, aviation programs, pipelines, and commercial space transportation.
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» Toll Credits: Credits are earned when a State, a toll authority, or a private entity funds a
capital highway investment with toll revenues from existing facilities. States may increase
the use of available eligible Federal funding on a project, up to the normal State/local
matching amount, and debit the sum of the toll credits that have been earned by that same
amount.

* Tolling: The process of collecting revenue whereby road users are charged a fee per roadway
use. Tolls may be collected on a flat-fee basis, time basis, or distance basis and may vary by
type of vehicle.

e Turnkey: A generic term for a variety of public/private partnership arrangements whereby a
public sector entity awards a contract to one or more private firms to undertake the
development, construction, and/or operation of an infrastructure project for a predetermined
period of time before turning the project back over to the public entity. Turnkeys may take
various forms, including design-build-transfer and build-operate-transfer.

« Unobligated Balance: The portion of obligation authority (including new budget authority
and balances of unobligated budget authority carried over from prior years) that has not yet
been obligated. With regard to the federal-aid highway program, the term generally refers to
balances of apportioned contract authority that the states have been unable to obligate due to
annual obligation limitations imposed by Congress.

 Value for Money: The estimated project cost savings associated with using a PPP delivery
approach, when the project delivery team is paid directly by the sponsoring agency through
either availability payments or shadow tolls instead of from the proceeds coming from direct
user charges, like tolls, where value is related to the level of tolls patrons are willing to pay to
use the facility.

e Warranty: When used in public-private partnerships for the construction of roads, warranty
clauses guarantee that the roadway will meet a certain level of quality or else repairs will be
made at the private contractor’s expense. There are currently two types of warranties used in
highway construction: (1) materials and workmanship warranties and (2) performance
warranties. Under the first type, the contractor is responsible only for defects caused by poor
materials and workmanship. Under the latter, the contractor is responsible for the product
meeting certain agreed upon performance thresholds, regardless of whether materials and
workmanship met State standards.

*  Workout Group: Group established within an agency, whose sole purpose is to resolve or
attempt to resolve troubled debts, including those debts which demand that extreme measures
be taken to protect the government's interests.

o Write-Off: (Preferred term to "Charge Off") Occurs when an agency official determines,
after all appropriate collection tools have been used, that a debt is uncollectible. Active
collection on an account creases and the account is removed from an entity's receivables.

* Zero Coupon Bond: A bond that is originally issued at a deep discount from its par or face
amount and which bears no current interest. The bond is bought at a discount price which
implies a stated rate of return calculated on the basis of the bond being payable at par at
maturity. (see Capital Appreciation Bond)
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