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CHAIRMAN BERLAGE: I do want to take this opportunity
to agknowledge a number of people we have in the audience,
Delegate Jean Cryor, Lisa Spencer, representing Senator Rob
Garagiola, and I know, I saw Bill Steiner {(phonetic)
representing Council Member, Nancy Floreen. And if there
are any other elected officials or representatives, let me
know, I'd be happy to announce your presence as well. All
right then, we will proceed to items 1 and 2 on the agenda.

Item 1 is the Board's reconsideration oann alleged
failure to comply with building height with respect to site
plan number 8-98001 and site plan 8-02014.

Item 2 is a threshold hearing -on an alleged failure to
comply with building setbacks with respéct to the saﬁe two
site plans. We will begin with a report from the staff. For
the audience’s benefit let me make you aware that the
schedule this morning will be roughly as follows.

We will get a staff presentation on these issues of
approximately half an hour. We will then receive an hour-
long presentation from the representatives of the
complainants foilowed by an hour-long presentation of
representatiﬁes of the respondents. And then after that we
will receive public testimony from individuals and groups
who have signed up to testify.

If you wish to testify, you do need to sign up. And

there will be some rebuttal after that from the complainants
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and respondents, and then we will move to the Board
deliberations.

. 80, let’'s go ahead and get started. We have a good long
agenda ahead of us and we will turn initially to Rose
Krasnow and I guess initially, t5 Michele Rosenfeld, legal
counsel, to give us some procedural guidelines to get
started. Michele.

MS. ROSENFELD: Thank you, Mr. Chairman. Just
initially I would like to mention to the Board as the
Chairman noted earlier, the two issues that are before the
Board this morning are the reconsideration of the question
of alleéed height viclations as well as the guestion of
setbacks. There have been arnumber of other issues that
have been raised in the correspondence and I expect you may
well hear tgstimony this.morning involving a pending request
for extension of the preliminary p;an, potential amendments
to the project plan, recreational amenities and other
facilities. Those, while the Board is ffee to entertain
testimony on those issues, they are not before the Board

today for decision-making. Staff had been requested at

‘various points to bring those issues before the Board, those

factual issues were raised later in the process, and staff
felt it important to bring at this time, the issues of
height and setback because those very specific issues

involve homes that people live in and potential homes are
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that are under contract and not yét constructed. And we
felt as a matter of public policy, it was important to bring
that to the Board for decision making today rather than

yég.

CHAIRMAN BERLAGE:- Thank you, Miss Rosenfeld. I now
turn to Rose Krasnow, Chief of the Development Review
Division.

MS. KRASNOW: Good morning,  members qf the Plannihg
Board, residents, and staff. I am Rose Krasnow, Chief of
Development Review. In the seven months that I have been
here, this is the first case that I have preéented to you
the Board and I will admit that it is.not the way that I had
hoped to start. However given the.significance of this
matter and the issues that have beén brought teo light during
the course of our review, I thought I should be the one to
be before you here today. For the last several months, I
have pored over documeﬁts, talked to builders and citizens
and conferred.with my staff in an attempt to construct
exactly what occurred. I will attempt to answer any
quesﬁions that will be raised by the Board, but given my
short tenure aﬁd the complexity of these issues, I may well
need to turn to Michael Ma, subdivision, excuse me, site
plan supervisor. Staff is recommending that you find the

developer, Newland Community, and the builders in violation
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of the height and setback standards that were set for

Cl:rl—chnrg Town Center at the time of project plap_

| However, with respect to height, I do want to make one

correction here at the outset. The staff report states that
all four builders, Bozzuto, Craftstar, Miller & Smith and

Porten Home built units that violated th 1 h

nits that violated the height standard.
In fact, Porten only constructed single-family homes and
none of those exceed the 35-foot height limit. I also want
to address upfront, the issue of the altered document.
Clearly, the fact that a _chﬁent was altered is
inexcusable. That alteration was in large part responsible
for staff’'s earlier findiné that no violation had occcurred
and for the Board’s 4 to 1 vote on April the 14th of this
year in support of staff’s finding. Since that time the
staff member in gquestion did come forward and admit what had
been done, and sc¢ we find ourselves here today after
additional investigation on the part of staff and CTCAC,
bringing this matter of the height violations back to you.
This is the first time we are bringing the setback issue to
you. Regardless of the altered document, I want to make it
clear to all of you that I feel the altergtion was an
aberration, and is not reflective of thé way business is
done in Development Review. Moreover, I believe that, that
document should now be set aside and it should not affect

the way we look at the picture of what is before us. I
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think the story speaks for itself without the altered

In my staff report I tried to outline the history of
the process as it relates to this project bécause I believe
it is extremely important. When the master plan for
Clarksburg was approved in 1994, it said in effect that a
rural, sleepy area of the county.known as Clarksburg should
be developed intensely'to satisfy the ever-growing need for

houéing in Montgomery County. Basically, the master plan

¢ ahead for thousands of new homes to he built.,

ave the

(o}
Q

Clarksburg Town Center was cone of the first projects to be
put forward under this new pian, and I want to just point
out, where we are here. Is this on? We have here a
vicinity map for Clarksburg Town Center it is in the
northeast guadrant of the intersection of Stringtown Road
and Frederick Road or Maryland Route 355, basically
southeast of Maryland Route 121. The area outlined in red
here is the entire Clarksburg Town Center project. You will
notice that there are many other projects now under
construction in the vi&inity including Greenway Village,
Clarksburg Village, Clarksburg Ridge, and others. So we are
talking about one project out of many. |
When this project.., this projéct is really far
different from the usual suburban develqpment that had been

the norm up until that time. In agreement with the master
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plan, the Clarksburg Town Center proposal calls for a mix of

'r-ncnrzlnni-'n:-x'l office and retail, specifically upto 1,300

Fap = L T R R = Ml LT Aiiha o4 s 2

units of residential, a maximum of 150,000 square feet of

built in close proximity to one another in order to create a
town center concept for what was basically going to become,
as pointed out'here,-an entirely new town.

Again per the master plan, the project plan as proposed
was to be built under the RMX-2 zone, which allowed for
greater flexibility with respect to standards so that a
pedestrian friendly mixed-use community could be created
that would seem to grow out of the existing small historic
district. As staff began to review this project, they had
to grapple with a number of significant issues, and I am
talking now here about staff review back in 1994 when this
project first came forward. Some of'the igssues that were
highlighted in the original reports included environmental
issues, the Park School site, the roadway netﬁork and
historic preéervation. There are pages and pages of
documents about the discussion of these issues. Height as
far as I can ascertain was really not an issue but the
original project plan, sgbmitted in 1994 contained the data
table that clearly shows the 35 foot and 45 foot height
standards that at that time undoubtedly seemed reascnable.

And I have here this document is the original project plan



]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MCPB 7-07-05 Hearing, Clarksburg Town Center -8-

submission that came to us back at that time, originally

" ?\To'xramhn'r Of 1994_ Bmd as vou

[

show the height, the 35, 35, 35 and 45-foot height limits.

The project plan
to a less rigid degree by stating that the height for
residential buildings should be no taller than four stories,
45 feet. However after the project plan was adopted, the
project plan drawings that I just showed you here, were
stamped as correct by John Carter in 1996, and thét déta 
table showing the 35-foot and 45-height limit are a part of
that document. The same data table also appeared on the
preliminary plan documents, and on the first siﬁe pian
signature set even thqugh the opinion for the site plan
approval simply said that the required height Qas four
stories and that the proposed height was four stories.
Moreover as was stated in the staff report, there realiy is
no inconsistency between the four stories stated in the
staff report and opinion on the 45 feet that appears on the
data table. It is certainly reasonable to assume you could
build a four-story 45-foot building.

It is my belief that the actions that bring us here
today begins sometime after the Signature Set and site plan

enforcement agreement were signed in 1999. Soon after some
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of the first single-family homes were built under Phase one
of the plan and these did not violate any of the height

restrictions, these were done by the first owner of this

, Klebenoff and Montgomery. But they then - sold the
project to Terrabrook. As the purchaser, Terrabrook, which

was later subsumed by Newland, clearly had a responsibility

to perfofm their due diligence and study all of the
it should have been clear that
residential structures.could be four stofies but could noﬁ
exceed 45 feet. At that point the developer had two options
- build according to the standard or bring forth an
amendment to adjust the height and feet upward. Clearly
neither of these actions occurred. Whethex they simply
féiled to do their due diligence and were unaware of the
height_restriction in feet or whether they were fully aware
of the restrictions and simply chose.to ignore them, does
not really matter. Regardless cf the cost, single-family
attached and multi-family units were constructed, and are
still being built‘that clearly violate the height standards
set forth in the legally enforceable site plan enforcement
agreement.

The bﬁilders maintain that they merely built what
Newland said they could build, but this tooc is not an

acceptable argument. Like the developer, each builder, and

we are not talking about small start-up companies, had a
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responsibility to do their own due diligence before agreeing

to purchase the land in question for construction of housing

i iiasnT LI falifls 111 HoesU LIl L0 GOl L LU A UL IS Ly

units, and clearly they failed to do this as well.

.Therefore staff concludes that both the developer and the

builders viclated the height standards. The setback
viclations only seem to further indicate that there was a
rush to éet homes built as quickly as possible and that
little attention was being paid to standards. The documents
are all quite clear thaﬁ residential buildings are to be set
back 10 feet from any street and that the front vard setback
is also 10 feet. Homes. on corners are considered to have
two front.yards. This is not a new standard, and again
experienced builders such as these should have been well
aware of this fact. Therefore staff again urges the Board
to find both the developer Newland and the builders,
Craftstar, Bozzuto, Porten and Miller & Smith in violation
of the setback standards.

Which brings us back to why all of this wasn’t caught
much earlier in the process. Both the developers and the

builders are all quick to point out that DPS after review by

‘Maryland National Capital Park and Planning issued building

permits for all the structures in question, and that the
drawing submitted to DPS clearly showed the height as taller
than the 35-foot and 45-foot height limitations and

apparently showed the setbacks to be less than 10 feet. I
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will be the first to admit that in the process of my review

and as a newcomer here, it was startling te learn that there
was clearly a misunderstanding between Park and Planning and
DPS as to who was doing what. When I first became -- when I
first leérned there were concerns with height in Clarksburg
?own Center, I asked who was responsible for measuring
height and was quickly told it_was DPS. Since we.do not
even receive drawings, that’would enable us to measure
height, I had no reason to doubt at the time that this was
indeed the case. Yet, when I met with DPS they were just as
quick to say that they not only lacked the statutory
authority to measure heights but they also did not have the
standards given to them by which to measure for these
projects. It is for the glaring lapses such as these that
we have already announced that we will_in conjunction with
all other involved agencies soon undertake a'complete
process review. Yet our failure to enforce does not in
staff’s opinion relieve the developer and the builders of
their responsibility to abide by the 35-foot, 45-foot
sténdard they agreed to in the site ﬁlan enforcement
agreement. |

Let me also add that when the numbers came to light
that we had, we wanted to verify them but at this point-in
time, we are mainly assuming that évery townhouse is out of

compliance with the 35-foot height standard. We do not, at
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‘ this point, have measurements for each of those. But I

think what is also important to mention that since staff
still believes that the prevailing standard in the site plan
opinion was that the standard should be four stories and 45
feet for.residential structures, it is our belief thét we
are only talking about four built struétﬁres and one unbuilt
structure that exceeds that limit. Specifically, let me
just point these out to you. We have here four condo
buildingé built by Bozzuto, three of tﬁese are three-story
condo buildings. This one here is a 30-unit four-story
condo building, the building that generated much of the
original controversy. This is one of the buildings that
certainly exceed the 45-foot height limitation. Likewise we
have three constructed two over two buildings, all of those
exceed that 45-foot height limitation also. We have one
unbuilt two over two building that we have reason to believe
will exceed that height limit. It has all been sold and as
we get further in this hearing we can discuss that building.
As for the townhouse units that we are dealing with here,
staff pretty much made an assumption that all of the
townhouses and those are the units in green on here, the one
thing green are the completed units so many of the ones in
gray have not yet been built. Staff has pretty much assumed
that all of those units would exceed the 35-foot height

limitation but as we have pointed out, we feel that based on
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the site plan opinion that they do not exceed the 45-foot

FEp g g s L LT N A A T 2 5

this point 30 multi—family units and 42 two over twos. Of
all of those we are only talking about the 30 units multi-
family building and the two over twos units that aetually
exceed the 45-foot height limit specified in the site plan
opinion. Let me conclude by saying I have numercus drawings
here behind me that show the status of the development, the
varying phases in the amendments, which units are assumed to
be in violation and so forth because all of these issues
were raised at the last hearing. However I'm not going to
take the time to go into those now, as gquestions arise and
after you hear'from both the complainants and the builders,
I will be happy to refer to these but in the interest of
time I will not do so now. Thank you very much.

CHAIRMAN BERLAGE: Thank you very much Ms. Krasnow. We
will proceed now to the Clarksburg Town Center Advisory
Committee, and their attorney Mr. Knopf to present their
case in chief on behalf of the complainants. ' They will have
one hour to make their presentation.

And while they’re coming up let me also acknowledge in
the audience we have Robert Hubbard, the director of the

Department of Permitting Services, very much appreciate your
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being here,. And also former Commissioner, Pat Baptiste,

If you need a moment to get settled, that’s fine.

MR. KNOPF: Thank you. Good afternocon - Good morning,
actually.

CHAIRMAN BERLAGE: Good morning.

MR, KNOPF: Anticipating.

CHAIRMAN BERLAGE: We’ll still be here in the
afternoon, so it’s fine.

MR. KNOPF: My name is Norman Knopf. And I‘'m with the
firm of Knopf & Brown. We are representing the Clarksburg
Town Center Advisory Committee, CTCAC. As you know my
partner David Brown has been the one that has been in charge
of this case and has communicated with you at length in
writing. For.some reason he chose not to be here today, he
fled the jurisdiction; He is in Europe for his son’s
wedding. So I become the pinch hitter. That will be my
last light remark because this is a serious matter that is
before thig Board.

This is a matter of hundreds of viclations in the
Clarksburg area, which have more than undermined but
effectively trashed your years of planning and your site
plans that you have prepared, and the legal requirements
that you have imposed on those site plans. And we‘re. here

today to decide what to do about that. What this matter is
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not, is that it is not about staff shortage, it is not about
staff’'s deficiency, it is about a systematic pervasive
practice of developers in this county to ignore what is
being required by you, with the knowledge that if and when
caught, they will simply come back and ask for an amendment.
And which will be granted. At stake here is the integrity

of this Board. 1In fact the integrity of the entire planning

process is before yoﬁ. We are here with my clients

particularly Amy Presley, Kim Shiley and Carol Smith who

have devoted hundreds of houré to ferreting out
irregularities. They are here not just to show you the
irregularities but to try to reétore the integrity of the
planning process and the integrity of this Board. We want
to work with you to do that. The citizens require that,
public policy requires that, and we ask that youfaddress
your attention to that. But unfortunately, what you have
done so far not only does not go to restore integrity it
undermines that goal.

At best, citizens view what you are doing now, and I
will explain, as disinterest in finding the truth and as
disinterest in imposing true sanctions. And at worst, the
citizens are saying it’s an effort to sweep this under the
rug. Now, why do I say that? This hearing is on violations
but it‘s limited to two violations, height and setback. My

clients have advised the Board of many other setbacks, I



b

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MCPB 7-07-05 Heaning, Clarksburg Town Center -16-

mean many other violations. And you will hear more about
more important than what is before you today. And with all

go ahead here because buildings are occupied and they have
to address thaf immediately, some of these violations affect
buildings occupied. For example the destruction of the Muse
as a planning concept involves houses occupied built, those
need to be addressed also, those viclations. We ask this
Board to hear and find other vioclations. Now we understaﬁd
and respect your counsel’'s comment that there may not be
initial timely notice to aevelopers to hear all these.
Schedule another session as soon as possible, certainly
before you go on vacation, to have a hearing on cher
violations. Find all the violations before you go off and
set a remedy. What kind of rational system would say that
you’'re going to decree sanctions or remedy when fod don’t
even know what all the violations are! Yoﬁr remedies are
inter-related depending on the violations. You’re going
ahead and finding sanctions now is in effect saying to the
citizens, we will pigeonhole this, we will look at it with
myopic eyes, we’'re not really serious, and later we may
discover ﬁore violations, and gee we wish we knew that
originally when we Qrepared a recommendation for remedy. We

urge you if you have a sanction hearing, and you go ahead
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with that this later, don‘t make a decision. Defer until
you have the hearing on violations, all of the violations
and then make é comprehensive decision.

Now, I'm -- my -- Amy Presley will be presenting the
substantial evidence. And I will just briefly outline what
we are going to propose inlthe way of the evidence., First,
we will address the height and setback limitations. And if
I may paraphrase Deep Throat in Watergate, when he séid
follow the money, follow the legal documents, here. Don‘t
take your eyes off the legal binding documents in those
provisions. Don’t be diverted by arguments about who said

what, and possibly the staff did this or something was

submitted. There’s a whole series of legal documents

clearly setting forth the height and the setback

limitations. Those are legally binding and they were not
complied with. We have the -- those documents are based
upon the master plan. The master plan talked about

compatibility with the Historic District and height was a

| key concept of compatibility. That was translated into a

project plan with height and setback limitations, a
preliminary plan of subdivision with height and setback
limitations, a site plan with height and setback
limitations, an enforcement agreement with height and
setback limitations, clearly set forth and they’ve all been

violated here. We now asked that that be enforced. Now,
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addition there are other equally important, if not more

important violations, these include the mews, pedestrian

paths mews, the O street concept connecting with the mews.

This was a central. feature to the whole plan. 1It'’s gone,

not with your approval, not with anyone’s
been built on in a way that destroyed the
needs to be addressed by this Board along
situations. There are in addition to the

was in effect undermined, we have serious

approval. 1It's
concept. This
with the other
key feature, which

issues on the

MPDUs. You were shown an MPDU plan that’s approved as part

of the site plan showing them integrated,

scattered. They

now seem to be congregated, segregated. You need to get on '/

top of that. You have a site, you have phase two being

built, occupied in substantial portion before any site plan

was approved in terms of a Signature Set and enforcement

agreement, again a clear violation of law.

We are told in

the staff report well there is a little mix up and they

referred to the site plan in phase cone, and they applied

that to phase two. Fine, but phase one clearly had the 45-

35 feet height limits and the 10, so that’

s not an excuse.

There is a question regarding multiple family units.

They were supposed to be nine units. Some of these units

emerged as twelve units. Now this was subsequently ratified

by the Board well after they started. Again violations. I

can go on but I don‘t want to use up Ms. Presley’‘s time, so
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I will stop, the bottom line, please listen to all the
violations please schedule a hearing on all viclations.
Defer aﬂy sanctions until you hear all the violations. Once
you hear all the violations perhaps you will recognize that
the staff’s recommendation on sanctions of $500 a vioclation
is really laughable. 1It’s an open invitation to developers
to come to Montgomery County, violate whatever they want and
they might éet not even a slap on the wrist. On $500,000
town housés, a $500 fine thét’s'less than, that’s one tenth
of 1%. Thank you.

MS. PRESLEY: Thank you. Thank you to the Board and
good morning.

CHAIRMAN BERLAGE: Good morning..

MS. PRESLEY: For the record, my name is Amy Preslgy.
I'm a co-Chair here of the Clarksburg Town Center Advisory
Committee. With me is Kim Shiley who is also a co-Chair,
and in the audience.Carol Smith. I appreciate what Rose
Krasnow shared and agree with her in that the documents of
record do tell a story. We sald this at the April 14%°
hearing but I feel it warrants repeating, that the
development standards for Clafksburg Town Center have always
been clear through succession of developer submitted Board
approved and adopted legally binding documentation. The
clear development standards have been known to the developer

from the inception of the project to present. That includes
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each developer with a counsel of record Linowes and Blocher

for each one. I think it’s important for the Board to

recall too the history énd chronology of these documents.
Rose mentioned that she was unaware or staff was unaware how
these heights seem to have originated or why there would be
staff opinions that merely stated four stories with né
apparent reasoning for the specific heights, but those are
present not only in the documentation but in all of the
files that we've reviewed in terms of DRC meetings, and
things that you do have on record as well as beginning with’
the master plan.

For the reco;d I want to read through these for the
document history. There was a master plan in Hyattstown
special stﬁdy area, which was approved in June 1994. The
deﬁelopment appiication just shortly.thereafter was
submitted in 1994, again November. Then the project plan
opinion which was approved in May of '95, the project plan,
signed drawings, which were submitted November 23, revised
December 22, and March 8, 1996 with the final approval, as
Ms. Krasnow mentioned, by John Carter on April 26, 1996.
Then they proceeded to the preliminary plan opinion, which
was approved September 28, 1995. A set of preliminary plan
signed drawings approved final submission, and approval
November 20, 1995, and then the site .plan opinion for phase

one, that’s 8-98001 which was approved January..
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CHAIRMAN BERLAGE: Excuse me Ms. Presley, we need to
move the charts out of the way so everybody can see what
you’'re referring to. Maybe staff could help -- help her do
that.

COMMISSIONER WELLINGTON: Yes I'm not quite sure what's
blocking that, and Rose you might need to move a little bit,
I think..

CHAIRMAN BERLAGE: Yes, we often have this problem.
This éhamber is not really set up for modern high tech
stuff. |

MS. PRESLEY: Okay. Okay. People can hear. Then
agalin proceeding to the site plan 8-98001 Signature Set
which was approved by the developer March 8, 1999 by M-
NCPPC March 24, 1999, and then resulting in the final legal
document, which was the site plan enforcement agreement
submitted by Linowes ana Blocher March 18, 1999,.signed by
the developer and M-NCPPC on May 12, 1999. 1It’‘s important
to note when you look at the master plan there was in fact
discussion of height in térms of key policies guiding the
master plan. Policy one on page 16 states that it will be
town sgcale of developmeﬁt. “"This plan includes the
Clarksburg Historic District as a key component of an
expanded towﬁ center.” Policy number 6, page 26: The plan
proposes a transit 6fiented multiuse town center, which is

compatible with scale and character of the Clarksburg
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Historic District. ©No master plan that I am aware of has
ever set & specific heiéht for buildings. Its conceptual to
my understanding, it sets the vision and the tone and would
be, as is stated here, a guiding principle which you would
expect to then result in a specific height in the succession
of documents which are expected to be more specific, all the
way up through into the site plan and site plan enforcement
agreemen
Again in the ten key policies guiding the master plan,
policy number 6, page 26, this plan continues the historic
function of Clarksburg as a center of community life. It
will.be part of an expaﬁded town center. “Assuring
compatibility a future development with the Historic
District has been a guiding principal of the planning
process.” It's very clear witb the emphasis on these that,
the Historic District was to be integrated with the new
development, that the new development wés to be integrated
with thé Historic District, to be compatible. It is hard
for something toc be compatible when it’s segregated and when
heights are compleﬁely different. We see in the very first
development application, which was submitted by Steven
Klebenoff from Clarksburg Land Associates Limited
Partnership and Piedmont Land Associates Limited Partnership

at that time trading as Clarksburg Town Center venture that

the heights appear even with the application. So from the
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very first developer there is an understanding of a need for
a ﬁaximum height, which appears in that documentation as 50
feet. The atﬁorney of record again was Linowes and Blocher.
And I note at that point both the developer and the
developer’s counsel are aware that a maximum height is
necessary, and as is staff at that point to ensure the
master plan vision. That becémes more specific with the
project plan. Number 9-54004. And I wanted to note here
that the project plan really has two parts to it, thaﬁ prior
to today have not been referenced by the staff. In fact I
note that part one in the project plan opinion, which is
contéined in your books under the staff report tab 2. And
then there also is the project plan set of drawings, whicH
was our exhibit A, which Ms. Krasnow referred to. - And I
need to note that that even in your staff report, that was
not included in your staff report. And that’s the véry‘
document we brought that exhibit in. That document; the
data table, is the document that shows the Specific 35 foot,
35 foot, 35 foot, and 45 foot references as well as thello
foot setback. And what I want to note there, is that you
see the progregsion from the master plan, which talks about
a concept to the project plan, whieh then startslto finalize
and give a specific height. So although the project plan
opinion does state in the ‘proposed’ column for development

it shows building heights of four stories or parenthetically
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50 feet for -commercial. And four stories parenthetically 45
feet for residential, that the plans that were before the
Board with that project plan prior to the opinion stated
specifically the data table that had the 35-35-45 and also
the 10 foot minimum or for the setback. So I don’t think
it’'s surprising ghat it -- there would not be a need in the
opinion to restate again each one of those that are
contained in the project plan set.

Again skipping forward to the preliminary plan. There
are two parts to that as well. Thepe is the preiiminary
plan opinion, which is contained on your staff report tab 3.
And then we have an exhibit B, which shows the signed
drawings, which were submitted the developer November 20,
1995, really as a basis for approval of the prelimiﬁary
plan, those_were signed by Joéeph R. Davis for M-NCPPC. And
we noted again both the developer and the developer's
counsel at that time are obviously aware of the specific
development standards that they themselves submitted and
were then approved by this Board. Right, and again the same
data table, so it’s not erroneous, it‘s not a mistake, it’s
a data table that's carried forward with an obvious reason.
Right, again just clear development standards. The
preliminary plan in the Board's opinion on page one nofes
that the underlying development authority project plan

number 94004 was approved by the planning Board on May 11,
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1995 after two prior pianning Board meetings et cetera, et
cetera. And we noted here that the Board is recognizing the
project plan as the underlying dévelopment authority, and so
it’s no wonder that everything that’s part of that project
plan would be carried forward in documents that are then
signed by the developer. The preliminary plan under the
opinion again, condition 14, the preliminary plan 195042 is
expressly tied to and interdependernt upon the continued
validity of project plan number 94004. Each term condition
and requirements set forth in the preliminary plan and
project plan are determined by the planning Board tc be
essential components ¢f the approved plans and are therefore
not autoﬁatically separable. We certainly would. think that
height is an essential component, one of those that was
approved and expected not to be au;omatiéally separable or
changeable without an appropriate amendment process. Again,
I want to note on the preliminary plan, the preliminary plan
signed draﬁings, our exhibit B shows the maximum heights for
single-family townhome and courtyard townhomes of 35 feet,
for multi-family of 45 feet, and minimum front yard setbacks
for single-family townhome, courtyard townhome and multi-
family units of 10 feet.

Moving ahead to the site plan nﬁmber 8-98001, we find
in the records two parts to that approved site plan as well,

and now going to the staff opinion, which was obviously
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submitted prior, there islthe site plan opinion, staff
repecrt tab 4, and then there is the site plan Sighature Set
which is our exhibit C. Thét site plan Signature Set was
submitted by the developer, the initial submission was in
December of 97, and the final submission and approval in
March of 1999. Again we have to note that through this
eritire process here we’'re up to March 1999, and still both
the developer and developer’s counsel are aware of the
specific development standards that are submitted and
appfoved. We take a look a little closer at the site plan
opinion. The site plan review submitted to the Board on
January 16, 1998 by development review staff was based on
the initial site plan drawings as submitted by the developer
in 199%7. And again we noted that there were adjustments
discussed in the staff report but there were no amendments
to the project plan referencing height or setback, and if
that weren’t enough to show that there is a clear and
understandable proéression of the development standards, we
then have a site plan Signature Set, which again shows in
the data table the very same data table that first appeared
in the project plan set, showing specifically single-family
townhome and courtyard townhomes at 35 feet maximum, and
multi-family at 45 feet maximum. And again the minimum
front yard setbacks for single-family townhomes, and

céurtyard townhomes and multi family units of 10 feet.
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In the enforcement agreement, the site plan enforcement
agreement under your staff report tab 5 was prepared by
Linowes and Blocher for the developer and suﬁmitted to M-
NCPPC on March 18, 1%99. The si;e plan enforcement
agreement was approved and signed by the developér and
Joseph R. Davis for M-NCPPC on May 12, 1999. 1It's hara for
me to believe that any attorney with the experience of those
that work with Linowes and Blocher would somehow miss that
they are signing an enforcement agreement or rather
preparing and allowing their client to sign an enforcement
agreeﬁent that somehow binds them legally to these standards
if they don’'t understand that they’re, you know, a necessity
for the project. The site plan enforcement agreement
incorporates as its attachment exhibit C, the certified site
plan. So in case there was any accident or erroneous
inclusion by way of reference it’s then a physical se;
that’'s attached with it. The certified site plan contained
the exact development standards from the sife plan signature
set with the maximﬁm_heights of 35 and 45 feet and the
minimum front yard setbacks of 10 feet. In reviewing this,
the citizens, who to this point probably didn‘t understand
the depth of the planning process we've been forced to
understand, it seems that this should have been painfully
clear back in August 2004, when the CTCAC first presented

this information. None of these documents have changed.
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They're exactly the same, they’re sitting in the files in an

agency that says in 1g literature '
have to respectfully correct Ms. Krasnow, says that you have
ﬁhe authority to enforce these, in fact that ghat's your Jjob
under this, I‘'1l1l just gquote “as the final atbiter,
implements the subdivision and Site Plan review processes to
ensure that proposed development complies with the
requirements of the applicable zone. Reviews and makes
recommendations to the council on rezoning.” I‘m just
trying to read here -- this is information that’s in your
lobby for citizens to understand what the planning board is,
regponsible for. I'm trying to find the quote here, Kih
where it talks about the -- yes. Okay. Here we go, the
Maryland National Capital Park and Planning bommission
operates through a five-member planning board, which has
full and final authority to administer the sub-division
ordinance. The Site Plan process and the optional method
development procesé in.Montgomery County, which as some may
not know here, but our Clarksburg Town Center is under ﬁhe
RMX 2 optional method. So I find it alarming that anyone
would try to shift the responsibility over to bPS, and even
as such it‘s a totally separaté igssue. Who enforces has
nothing to do with the legally binding development
standards. That's as ridiculous as saying that if there’s

no policeman on the street I can go 95 or even a 105 and
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it’s going to be a policeman’s fault for not standing in
there to enforce it when I speed by and kill someone. So
I'd like to put that aside and ask the Board to please
concentrate as others come up and try to present little
bunny trails of éhings that staff may have done or said or
just met, and that to please continue focus on.the documents
or records legally binding unchanged, clear succession,
clear reasoning for inclusion of heights to allow this Town
Center to be compatible with the historic district. And
it’'s just not being done. If you could flip through, what
you're geeing on the screen right now is an area, the véry
first part of buildings that were completed in phase one of
the Town Center which do indeed show a scale in
compatibility with their historic district. But as you
COMMISSIONER WELLINGTON: Now are the ones that did meet the
35 feet in Phase One that Rose Krasnow mentioned?

MS. PRESLEY: Yes, that’'s correct.

COMMISSIONER WELLINGTON: Rose, is that correct?

MS. KRASNOW: Correct.

MS. PRESLEY: Not these -- the ones prior. Yes, these are
single-family units that do indeed meet the 35-foot
requirement. And in fact, it might have been a little
confusing based on Rose’s description but the 35 foot
applies to all residential other than the multi-family

buildings which are allowed to go up to a 45 foot. So what
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you're seeing here is a, what you did see was the units that
complied. This picture is illustrative of the multi-family

units, which exceed the heights that are clearly not

compatible with the historic district. Again, if you want to
flip through really quickly, Kim I don‘t want to waste a lot
of time on this, you get the picture. These are clearly out

of scale. Not what anyone either in the civic association,

th

e Town Center Advisory Committee or the residents believe
was intended or was made clear through the from the master

plan all the way through to the site plan.

Okay now, unfortunately as we said earlier there are no

‘height amendments on file with the M-NCPPC that would

legally allow the developer to exceed the maximum heights

that are present in the development standards that were

approved.

rllllllIIIIIIl.l-IIIIIIIIIEIII'IIIIIIII.I.'.III.IIIIIIIIl---IIIIIIIIIIIIII
In the Anril 14t 2004 heiaght threshold hearince, staff
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stated “I made no amendments to height.” And although we

don’'t either want to go through the spec%fics of any staff
malfeasance on this issue, because again that’s secondary,
that was all done after the vi
to point out that there is not an amendment on file. Neither
do the develépers nor the Developers Council presented any

valid height amendment information during the hearing. Nor

did 1e developer or developers council represent any valid

I

D..
T
jmy

records that today would dismiss the legally binding height
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restrictions present within the Site Plan Enforcement
Agreement.

" As to setback violations, there is one setback
amendment on file, with M-NCPPC. We have represented that
in the packet that you have which is étfachment A. This
amendment is documented in a letter dated January 25 by Wynn
Witthans to William Roberts of Miller & Smith. The letter
states “This amendment is necessary to amend a two foot by
12.5 foot foundation layout field mistake. The plgnning
board previously waived the unit to street setbacks from the

original approval from 30 feet to 10 feet. The presence of

this setback amendment indicates, one that an amendment is

necessary to change the setback from the originally approved
setback. The setback is depicted on the certified site plan
data table. And two, that the planning board did indeed
approve and adopt a 10 foot front yard setback.” despite
what you’re going.to hear argued by developer and developers
counsel . | |

What we find overall is there has been blatant
violation of development standards. Even though there are
clear development standards existing that were submitted by
the developer with the full knowledge of developer council,
approved and adopted by the board in a successicon of legally
binding documen;s, reinforced through a Site Plan

Enforcement Agreement, submitted by the developer council
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and signed.by the developer, vet still they’ve been
blatantly violated by the developer.

Unfortunafely, as has been mentioned by our legal
counsel Norm Knoff, these are'just some of the violations.
There are those that are equally egregious that show that
there’'s actually a pattern bf violation happening, certainly
with_Clarksburg Town Center, potentially even with other
things in Montgomery Coqnty, which were not apparently'aware
of, but something that should cause the board to téke

notice. The height and setback violations are not

inadvertent it appears that they are the results of

deliberate repetitive process of gross violation. Not

anything to do with confusion or messy records as was

presented at the April 14th hearing, and as with the blatant
height and setback violations, the. equally or more egregious
violations must be heard by you in our opinion before you‘re
able to consider or even effectively determine appropriate
sanctions. 8o for the record; whether vou addresg-them or:
not I feel it’'s necessary for me to go through some of
these.

First i'd like to start with the O Street Pedestrian
Mews. In the Site Plan review number 898001 the staff
report from the Wynn Witthans to the Montgomery County
Planning Board on January 16, 1958. This is under your

staff report tab four in your notebook. Page ten states
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that close to the edge of the historic district is a
diagonal pedestrian mews. The mews contains sitting areas

and two large lawn panels and connecting walks linking the

iiiaL 4 ¥ 4

| Church with the town'sqﬁarei The sitting area closest to

PR ) R 8 4 =

the town square includes a trellis and a memorial to John
Clark, with the use of found headstones from tne family’s
gravesite. The mews develops a visual and walk able access
between the Church and the town square highlighting the
significant features of the existing and proposed
development.

Further on page 11, it states tnat quote “The extensinn
of O Street, perpendicular to‘Main Street, connects the
adjoining parcels to the south.” Again in the site plan on
Montgomery County Planning Board opinion March 3@, 1998
under you tab four, page five condition number 20,
“Dedication and construction of O Street extended to occur
prior to the récordation of the last lot in the entire
project or when the dedication of C Street by the adjacent
property owners i1s made in conjunction with future
development proposals.”

Again under the Site Plan Enforcement Agreement Exhibit
B, development program B-6, "“Developer shall dedicate and
construct O Street extended prior to the recordation of the

last lot in the entire project or when the dedication of the
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O Street by the adjacent property owners is made in
conjunction with future development proposals.”

Further in the Site Plan Enforcement Agreement under
exhibit C the particular pedestrian mews and O Street is
shown in that certified site plan. Again under exhibit D in
the certified landscape and lighting plan, there is actually
a detail down to the planting, as to what should appear in
that pedestrian mews. It depicts the detail of both 0O
Street and the mews, and the detail containing landscaping
plan includes the specifi¢ plantings along O Street and the
mews areas as well as the indication of the hard stated
details for the mews.

I'd like to poinﬁ that out for you in fact -- what
you're seeing here is the town sguare area. The church,
Clarksburg United Methodist is over here ip the pink. This
was to be a.pedestrian mewsg, from the town square area all
the way up to the church linking the church. These are all
detailed sitting areas the Clark family memorial was to be
in this area, treescape, et cetera. What you have now, also
again the O Street which was to come up here, what you’'re
locking at from the view this would be Route 121. And this
would be coming behind the development, behind the church,
separating it, but then creating a feature here for a

walkable path up to the church.
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Tim, could you flip to what is 'there now. What you

in the middle dead-ending to a burm, behind the church.
There’s no amendment on file. There is nothing to show
anywhere how anything will be done to correct that aspéct of
the town center. That was a key feature, a focal feature.
The Clark family memcrial will be moved somewhere, which now
I can‘t even imagine how it would get pedestrian access with
traffic, but it should. And the linkage that this was
iﬁtended to create between the town center and the historic
Clarksburg is gone.

COMMISSIONER WELLINGTON: Now could you just - what are
those photographs that have just been put on the screen?

MS. PRESLEY: Kim, if vou could show. This is the
church where Kim is standing now. And this is just to
indicate that what has been done instead of the road, which
should be coming out straight at me the O Street road to
separate this, buildings have been built all the way in, the
townhouse units have extended all the way into where.the
road should have been. Yes, these are two sides. This road
should have come in, you can see my finger in here. This is
where O Street should have come in. The church should have
come in right over here. And instead you have built up all
the way to the very edge of where the‘road should have been

and in fact where O Street should have been. 2Additicnal
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townhouse units, no doubt because the developer needed to
get as many as they could into the area because of
difficulty with topography. But that certainly doesn’t do

anything for the town center in terms of what was to have

been a focal point. 1It’'s horrific not just to the

Clarksburg Town Advisory Committee; we’re newcomers to this
area, but the Clarksburg Civic Association and the citizens
of Clarksburg who worked for 12 years in crafting a master
plan and helping to craft that master plan, are.left with
nothing that was supposed to be there. And no explanation
as to why, and the idea that today you’re mereiy going to
rule on height violations, slap the developer on the hand
and let it go with that. And that is very, very
distressing. Do you have anything to add about the church
Kim?

MS. SHILEY: So this is the church over on this side
like that, like they were saying. So we’‘re not quite‘sure
what has happened here. This would have been the crosswalk
from the church over until to the pedestrian mews. So, this
would have been you know a linkage and it’s now just,
they’re building up more and more in the tree areas creating
a distance from the old with the new. And the master plan
specifically éaid that they didn’t wapt the new development

to subsume the historic area and that’s what we certainly
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feel is what’'s happening. There’s a diéconnect, and so it’s
a -- and there’s no linkage.

MS. PRESLEY: So in fact rather than integration, it’'s
being segregated.

COMMISSIONER WELLINGTON: But are yoﬁ claiming that the
town homes aré actually on the-right-of way for the road
that was supposed to be buil;.

MS. PRESLEY: Correct.

MS. SHILEY: Correct.

COMMISSIONER WELLINGTON: Not just that it hasn’t been
built, bu£ that..

MS. PRESLEY: Right, there’s no room left from my. We
are certainly not builders or de&elopers, so perhaps someone
could go out and take a lock at that and-tell us otherwise
but physically the location of those units is.sitting on, at
least midway to what would havg been O Street.

MS. SHILEY: Riéht_this is the road here, or éould‘have
been the road here. I'm sorry, so this was the road. Thank
you Michael. This townhouse that you’re seeing right.now
sits right here, in this position. So the -- and then there
are other town homes. This particular grouping .is not sited
as such. So there are other town houses then, that face
each other the ones in the back and you create this.

COMMISSIONER WELLINGTON: Okay, I undgrstand, I

undexrstand. You answered my guestiomn.
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CHAIRMAN BERLAGE: Let me just state for the record,

nt whatever vyou

=L i b A

hour. You’re entitled to pres
want during that time. I'm not going to limit anything you
want to bring in. But I would remind everyone that counsel
indicated the scope of the complaint that we’'re hearing
today and of course the respondents are here and on notice
to respond to the comblaints that we are hearing today. And
it’'s not clear to me that this is part of that complaint
although it may be part of a future.complaint. But you may
discuss whatever you want to discuss in your hour.

MS. PRESLEY: I acknowledge that, and thank you for the
reminder. I just think it’s extremely -- it‘s critical that
the board understand the integration of the vioclations and
the impact to the community or I don’t believe you can
successfully determine sanctions. It alsc speaks to a
pattern of continued flagrant violations by devglopers who
expect they will simély get away with it, you know business
as usual. So I‘1ll try to move through some of these
quickly.

COMMISSIONER BRYANT: Let me ask a question of
clarification to the chair and legal counsel though, because
we did hear what the legal counsel said, we heard what the
chair said, and I understand what they said, and I agree
with what they said. But I'm qut making sure that I am

understanding what the implications are of what was said.
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And if I understand correctly what legal counsel is saying
is that what’'s before us today is what we’re dealing with
today. What legal counsel did not say, at least I didn’'t
understand legal counsel to say that anything that occurs in
terms of concerns issues, et cetera they go beyond what is
gspecified today. It does not mean that those things are
dead.

_ MS. ROSENFELD: That’'s correct. -The issues that have

been raised with respect to these other allegations are

separate substantive issues that staff will review and

consider and may well bring back to the board if the
allegations prove to be -- have merit.

COMMISSICNER ROEINSON: So also I would gather that the
fact is tha£ if we want to postpone the issue of sanctions
until we’ve had a hearing on all the issues or all the
cOmpiaints that might be before us that would be within our
discretion?

MS. ROSENFELD: The board certainly could defer a
decision on éanctions to futu?e date with respect to height
and setback. Alﬁernatively, it's important for the board to
understand that a decision on the height and.setback issues
do not preclude independent decisions on those other issues.

CHAIRMAN BERLAGE: And we will have testimony later

today on the sanctions if we get to that point. So we
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really don’t need to discuss the sanctions right now. But

again let’'s let the complainants make their case.

MS. PRESLEY: Again I'd have to say these things are
integrated, so I'1ll go on. .In terms of MPDU discrepancies
I'm going to make 'one quick point. It appears, based on the
plans that Qere submitted to CTCAC, which was MPDU location
plan received by us on June 10, 2005. It appears based on
those plans that not only was there an assuﬁption of
approval of supplemental family, multi-family units but it
will result from our calculations in a concentration of MPD
units and up to 44% within certain areas within the town
square, segregating rather than integrating the MPDUs
equally throughout the town center. We believe the board
needs to audit the current phasing plan and units on site so
that an accurate report can be provided prior to considering
any remedies or sanctions.

On the Amenity Phasing Plan there have been vioclations
and I have to refer again to the Site Plan Enforcement
Agreement, staff report tab 5, Exhibit E, phasing plan. All
community wide facilities within Site Plan 898001 must be
compléted and conveyed to thé association no later than the
earlier of the receipt of the building permit for the 540th
lot unit or by 15 years from the date of the site plan

approval, community wide facility’s completion date. All

remaining community areas must be conveyed to the
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association on or before the community wide facilities
completion date. The fact of the matter is that we’'re way

past the 540th building permit. Counsel has been trying to

imflam wvon
AT bde ALl !V\-‘- Lid

fl
but the fact is that what they prepared fér ﬁheir client and
their clients signed states that they should have turned
over to the HOA all of the community wide fécilities, by
now, It hasn’t heen e, 1d then if '
the Site Plan Enforcement Agreement under stipulations,
developer must construct all recreatiocnal facilities and
convey such facilities and common areas within the
timeframes contemplated in the ghaging gschedule and these
binding elements. Developer must arrange for inspections by
staff, presumably board staff, to ensure that all facilities
are timely, correctly and completely constructed. E, unless
the planning board has agréed to modify the phasing schedule
which they hadn’t done prior but we Rnow.that they're
builders going to be -- developers going to be askipg you to
do that in the upcoming hearing, the developer’s failure to
timely complete and turnover facilities in common areas
shall operate to preclude developer from receiving any
additional building permits for that particular phase and
all remaining phases until such time as the default is

cured. The default is not cured and just like with the

building heights that even though we’ve been notifying
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people since October 2004, buildings have continued to go up

, . , , .
in violation Now we're t and have to listen to

how well gee, the poor third parties who live there can’'t do
anythingi' We're telling you now and that’s why it’'s
important to say it today, that there are other violations

that cannot be ignored and that we can’‘’t wait to have heard.

The Amenity Phasing violation once again is just a

I developer flagrantly violating legally binding Site Plan

Enforcement Agreements apparently without any fear of
enforcement or penalty of ahy kind.

The phase plan, phase two site plan, quite a few
discrepancies in this that you need to be aware of. Because
it’s just not one document that had issues.in terms of how
staff dealt with it, and I’'11 bring this up. The staff
report in the phése two of the site plan that was submitted
and then appfoved by the board on May 9, 2002, you have
copies of this in the packet that we gave to you.. The staff
report contains reduced copieé.of gsite plans for phasg two
that contain the same development standards submitted and
approved for phase one, those stating the 35 and 45 maximum
heights, and a 10 foot minimum front yard setbacks.

In the files on recora, phase two Site Plan 802014, DRC
Transportation Planning Committee, comments, dated November
19, 2001, that’'s our attachmént D to you. The DRC notes

file also contains a reduced site plan for phase two. 1It’'s-
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signed April 26, 2001 by Tracey Grace for the developer at
that time, April 27, 2001 by Ronald Collier professional

land surveyor, and Les Powells, CPJ. Those again show the

‘4 a 14afA S0 Al

R

same height and setback limits as the phase one certified
site plan. Now here’s where it starts to get curious.

The site plan signature set that’'s on file with Park
and Planning, the only one we could find on file is the site
plan signatufe set that's siéned by M-NCPPC is actually a

Richard Hawthorne stamp, and dated October 14, 2004. So we

note that after CTCAC raised guestions to the developer

regarding heights, et cetera from August 2004 forward, and

then a full two years after the board approval of the phase
two site plan miraculously there appears a signature set,
quote unguote, “absent any reference to height.limitations
in stories or feet, and minus the 10 foot minimum front yard
setback.” Again that Site Plan isn’'t even valid according
to the zoning ordinance 59 D 3-23 because without a specific
height reference, it’'s not a‘valid site plan, but that was
also initialed by becard’s legal counsel. We also néte that
up to one-third or more of the units pertaining to phase
two, were already permitted, built and occupied prior to
October 14, 2004. We also show in the staff records that we
reviewed there is a pool and plaza amendment just labeled as
a minor revision. It’s our attachment F in your package.

This minor revision quotes as a minor revision to the phase
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two site plan. It’'s signéd by Kim Ambrose for the developer
and Wynn Witthans for M-NCPPC on 11-12-03. Now we know
actually the two sheets that we’ve provided to you, sheets
of the same packet should be sheets L1 through L6. We've
given you sheets Ll and 2 as example. If you will note that
that is signed by Wynn Wi;thans both as 11-12-02 and 11-12-
03. It doesn’'t matter which date you pick because both of
them are allegedly before the signature site plan date that
you havg on record. So we’d like to know ﬁow there can be a
revision dated prior to the date of an actual signa;ure set.
We don't believe that‘s the case. 1In vyour files it
indicates that there was a signature set at that time, bu;
I‘m sure that citizens would like to know what happened to
it and if it went the way of .

MS. SHILEY: A shredder.

MS. PRESLEY: Yes. So basicallf another issue ﬁhat
néeds to be loocked at, again pointing to a developef pattern
of submitting whatever they choose despite known standards.
We had a manor home hearing, the Bozzuto Manor Homes. In
fact Kim apd I testified before the board on behalf of
Bozzuto at that time. That hearing was held on February 10,
2005 in order for Bozzuto to receive an amendment to go from
9-unit to 12-unit buildings. What we have later found is
thét those manor hoﬁes that we‘re initially approved as nine

unit structures, that then in August of 2004, prior to the
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amendment hearing, the builder developer submits the
application for approval for permitting approval. And the
application is submitted with 12-unit buildings. That’s
done in gust 2004. We have copies of those submissions, I
don’t know if this is in the packet, Kim. This is copies of

prints from DPS and validated that there was an approval by

Wayne Cornelius for permitting for issue into the permit to

then the developer comes later February 10, 2005 before this
board to ask for an amendmgnt. Now I‘ve attached in your
packet a succession of e-mail back and forth between myself
and Michael Ma about thls issue because what I was told
correctly by Michael, we had this discussion just a month
ago, was that until ﬁe received these site plans, the
revised site plans reflecting the approved amehdment granted
by this board on February 10, 2005, that construction would
not begin. Of course that’s appropriate. They should have
had a revised permit to go with that. But unbeknownst to
Michael ﬁhose buildings were already under construction,
nearly complete for building number seven;

MS. SHILEY: Seven.

MS. PRESLEQ: Wifhout any type of amendment to the
permit, which was approvéd long ago at what the developer
expected 12 units. So.

CHAIRMAN BERLAGE: You have ten minutes remaining.
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MS. PRESLEY: Okay. Again, I stated that those were
contained in your packets, copies of e-mails back and fortﬁ.
I was advised that you don’t have records of what WaYne
Cornelius initially approved in terms of site plan but DPS
does, and it was 12 units. That begs an answer. Let's skip
forward. It’s not just ..

CHAIRMAN BERLAGE: Why don’t you set the clock now to
ten minutes so she knows exactly what she’s got left.

MS. PRESLEY: Thank you.

CHAIRMAN BERLAGE: Thanks.

MS. PRESLEY: 1It‘s not just one violation here. Thank
you. It’s not one, it’s not just, just 400 some buildings
that exceed height or setback issue. 1It’s the entire
Clarksburg Town Center projegt has been decimated. You’'re
missing the major elément. One of the reasons that the Eite
was chosen to be located as it was, and the reason a
developer was granted the privilege to do develop at that
gite was in keeping with the master plan guidelines, the
project plan to be able to create what the community
expected. Now developers aﬁd counsel can get up heré and
talk to you about third party victims. There are lots of
third party victims here. WNo one from the Clarksburg Town
Center Advisory Committee wants to have people move out of

homes or not have people be able to move into homes that

are, that are even contracted and waiting to be built. But
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the fact of the matter is, there’s a greater third party
victim, many, many third party victims. You can start with

the existing Clarksburg town. They were here way before us,

according to the plan. To integrate the ﬁew development
with the historic district in the way that was promised.

And we're not seeing tha£, and to imagine that now we should
just go forward and tell the developer vou know you’ve been
violating so long already, let’s just make the violétions
okay, by changing the heights and the setback standards. It
goes against the reasoning of the entire planning process,
everything that was done to date. There’s a reason for the
standards that were set, and if now because someone’s been
able to get away with violating them, we can just change
them what does it say to the citizens of Montgomery County?
It says that this is arwaste of our time, and its not too
late if you address all the issues at once, it’s not too
late to do something to get Clarksburg Town Center back on
track. You can have Community-Based Planning come back out
and try to asses the situation but without that happening I
can’t see personally how anyone would even attempt to come
up with sanctions.‘ And then again what I saw proposed in
terms of sanctibns $500 per home as Norm has said that’'s

less -- that’s a tenth of a percent. That’s a slap on the

wrist and it says we don‘t really care about what‘s happened
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to the community. Pay your little fine, pay your permission

ook LIS VL LG Lt = - 111} = QAlllogabhs . LlilL o

slip to continue viclating and move ahead. This has been
clearly documented violation after viclation flagrant
disregard for the planning board, the planning précess and
for the community. And we as a committee représenting a
much greater community ask you to stop it, to stop the
development, to do whatever you need to do to get it back on
track, and ensure, you know, help to instill confidence back
in the public in the planning process. That’s all I have to
say.

MR. KNOéF: We would like to reserQe the left time for
the rebuttal if we may. We have about five minutes left.

CHAIRMAN BERLAGE: Well, you have 15 minutes fdr
rebuttél already.

MR. KNOPF: Yes, absolutely. We have a feeling we
could use more.

CHAIRMAN BERLAGE: I‘ll consult with counsel about what
the terms of the agreement were but, I‘ll h&;d that question
under advisement. Thank you very much for that thorough
presentation. We’ll now turn to the respondents. I
understand that Steve Kaufman isg the -- okay.

{APPLAUD FROM THE AUDIENCE)

CHAIRMAN BERLAGE: Ladies and Gentleman, I know that

many of you are here for other types of proceedings. This

is a quasi-judicial proceeding. You all need to conduct
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yourselves as if you are in a court of the law. That means
we do not want applause, we do not desire outbursts of any
kind. You will pleasg listen respectfully to-all of the
speakers. Thank you. And let me know when you’re ready to
get started, Mr. Kaufman. And if you have any conversations
please take them outside.. We want to make sure everybody
has a chance to be heard. Are you ready Mr. Kaufman?

MR. KAUFMAN: Yes, I am thank you.

CHAIRMAN BERLAGE: All right, so you have one hour for
all of the respondents, you may divide up that time anyway
you wish. And I will let you know when there is tén minutes
remaining.

MR. KAUFMA&: Thank you. Good Morning. I wonder if we
could wait till all the boérd members are present.

CHAIRMAN BERLAGE: Certainly.

MR. KAUFMAN: Yes.

CHAIRMAN BERLAGE: You want to continue to wait.

MR. KAUFMAN: Yes.

CHAIRMAN BERLAGE: I'm sure Mr. Bryant will be back
momentarily. So you may proceed Mr. Kaufman.

MR. KAUFMAN: Good Morning Mr. Chairman and members of
the board. My name is Steve Kaufman. I'm an attorney at
the law firm of Linowes and Blocker. And we represent
Newland Communities here, which is the master developer of

the Clérksburg Town Center. And we have in fact represented
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the previous developers of the, the previous master

moments-and explain how we intend to proceed and then I will
make some initial remarks and possibly some remarks at the
end, if time permits. What we proposed to do today is to
have you addressed by Mr. Rick Croto, who is the President
of the Mid Atlantic division of Newland, Miller & Smith
will be represented by Colleen.Dweilly who is the vice-
president of Miller & Smith. If you don’t mind don’t need
tﬁat right in front of my face. The Bozzuto Company will be
represented by Clark Wagner, and the Craftstar Company will
be represented by Kurt akins, NVR will be represented by
David Deal, and you will hear testimony also from one of our
engineers, Les Powell with the firm of CPJ. They will be
followed by comments for attorneys for Bozzuto represented
by Barbara Sears of my firm, and Kevin Kennedy who
represents Craftstar and NVR. And then finally we will
present to you alcontextual overview of the community that
exists up there which Newland and the developers are very
proud of. And you will see is in conformity with the master
plan, and the zone, and the vision, all of which is being
told are not in conformity. And then finally I’11 make a
few concluding remarks.

To begin, obviously this is a very complex set of facts

and a very emotionally charged issue before -you. However
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what has not been set forth here is the fact that this is an

intuitive nrocess It goes from the ageneral to the
Ve process. It goes rrom Lhe Lo the

—=—= ==

documents, and I agree with Mr. Knopf that you should follow
the documents, are the opinions of the board in the Site
Plan and the discretion, which has been given and was
exercised appropriately by your staff, not just Ms. Witthans
but other members of your staff, who locked at these things
as they went along. I‘m sure the board is very familiar
with the condition 38 in the site plan opinion, which
delegated significant authority to vour staff to make course
adjustments.

We refer to that in our letter to you dated June 10,
and we also refer to a statement in our June 10 letter at
the second site plan hearing, where the board was looking at
a decision oﬁ the second site plan initiative and the
opinion following that, where Ms. Witthans stood up in front
of this board, ana said, that she had been exercising that
authority along with other members of your staff. We do
strongly object to the impugning of the integrity of your
staff and this agency that .we believe acted in good faith,
as did our clients, as did the'builders, and as did the
department of DPS. . Although I do agree that there was some

confusion between the two agencies.
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Ms. Witthans said as follows, we had something like 43
conditions teo it. And one of these conditions was to allow
staff to work with the applicant to change unit types, make
minor modifications to the layout. So they didn’t come back
every change in the site plan, didn’£ come back with every
change in the site plan. And the applicant has kept us
pretty busy with a lot of changes. The single-family
detéched section stayed the same. But there have been 1
guote “significaﬁt I.think improvements in the layout and
unit types and design relationships that were achieved and
other of their revisions in phase one approved buildings.”

This was a unigue process it was the first one where we
had a neo traditional set of circumstances. And this board
gspecifically knew and gave and acknowledged that staff would
have the power to ﬁake those course changes without the-
necessity of coming back and seeking amendment for every
change. It is very clear oﬁher than this chart,'which was
on the project plan, every single approval, every single
change indicated that the standards for height would be four
storey and at least 45 feet. Your staff has said in the
second memo, which you’ve received that in fact there seems
to be compliance with the vision, with the zone and that
there is in fact no damage that has occurred out there.

Now a number of other allegations have been made. We

are not going to address those today but we welcome staff
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analysis of those. They’ve been taken out of context.
There have been appropriate proceedings where‘there were
changes either with staff or coming before this board
regarding all of these things. And I would point out to the
board that there are ample opportunities given the
amendments that we have requested and recommendations that
yoﬁr staff has placed before you for changes for them to
fully air their opposition, to bring their points forward
and to have those things aaswered. We believe that every
change that occurred was either approved and reviewed by
your staff and/or came before this board.

I would also point out the follow;ng. There’'s a lot
made about this site plan enforcement agreement. Well a
couple of things, you cant have those ways. The site plan
enforcement agreement does carry forward the delegation of
authority to your staff. It also -- the site plan
enforcement agreement also has in it several areas where we
as the developers and the builders have the right to rely on
the reviews that staff has brought forward. I bring to your
attention of paragraph five, on page four of the Site Plan
enforcement agreement. I mean‘this agreement covera
everything it doesn’t just cover the chart. It covers all
the conditions and it covers the rights and obligaticns of
both the goveraments and the developers in this case. “The

planning board shall recommend for issuance within a
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reasonable time, any permit sort by developer when the

planning board determines that said permit requests are
consistent with the approved site plan and any amendments
there too. Such approval shall not be unreasonably -
withheld.” Now either this -board saw in all of the site
plans that came before you and were approved by you where we
had height issues, height wasn't even a real issue, height
was not an issue but in the opinions, height was at four
stories or 45 feet. We have always understood that height
was to be in stories and reasonable stories, and your staff
has said to you just a few moments ago that there only a few
buildings that eiceed in this entire community, 45 féet.
Excuse me for one éecond.

The condition where vou delegated authority to your
staff is contained in exhibit B to the Site Plan Enforcement
Agreement as in parenthesis, double “n”: Developer may
propose compatible changes to the units proéosed as Mark and
Dick conditions may change. Provided the fundamental
findings of the planning board remain intact. And in order
to meet the project plan and site plan findings,
consideration shall be given to building type, iocation,
open space, recreation, pedestrian and vehicular
circulation, adequacy of parking, et cetera. If something,
when the final set of signature set for a site plan is

inconsistent with the fiﬁdings of this board in its opinion,
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it is not wvalid. And I propose to you that the inadvertent 11

continuance of this chart when all of these documents, which

S adn b ben

the CTCAC people believed is the Holy Grail, and it’s really

are neot valid and are not enforceable

PAEE L I S N N T N A S o NN e

e ———

what is enforceable is what the opinions of this board say
and the delegated authority that you gave to your staff and

sign-offs when every permit by this agency and its

]

personnel, by the department of permitting services.
don’t understand how the department of permitting services
can say that they did not have a requirement, excuse me, to
look at height when in fact under section A-25 of the
Montgomery County code, chapter eight it states specifically
the following: “The director must examine or caused to be
examined each application for building permit for an
amendment to a permit within a reasonable time after the
application is filed. If the application or other plans do
not conform to all requirements of this chapter the director
must reject the application in writing and specify the
reascns for rejecting it. If the proposed work conforms to
all requirements of this chapter, and all other applicable
laws and regulations, the director must issue a permit for
the work as soon as practical.” Then it goes on to say,
under sub-section G, chapter eight, page 8-27, “That they

have too look at compliance with zoning regulations. The

building a structure must comply with all applicable zoning



~J

[
]

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MCPB 7-07-05 Hearing, Clarksburg Town Center -56-

regulations including all conditions and development

chapter.”
Now for them to say that they didn’t have the statutory
authority and to be quite candid we were surprised -- by the

admission and we think a candid admission

by your staff that
each department thought that the other was -- was checking
the height. But the height has not been violated because

your staff on continuous opportunities exercised the

ave them. If we didn’t do this in this tvype

1 Yy

un

discretion YOl
of development we would have a bureaucratic nightmare, we
would never get through all the hearings. And that is not
what this zone or this master plan called for. It called
for a new process -- with integrity. Now it’'s very
unfortunate -- that this incident occurred with Ms. Witthans
long after the fact. But the course of the dealing overtime
clearly indicates and all the documents, you can look at all
the documents that CTCAC has asked you. The weight of the
evident is that we are talking about stories, and we are not
talking about a linear height and I would suggest to you at
this point and I‘11l let the speakers speak in a minute that
there were three entities involved in this process, all in
good faith, there has been no duplicity, no fraud, none of

the allegations the McCarthy-ite type allegations to impugn
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the integrity of my clients, the builders or this agency or
ment here. BAll of that is just nonsense.

There were three entities in this it was this agency
which we believe that in good faith. It was our clients,
which we believed acted in good faith. Do you think for one
moment, had we been put on notice by any regulatory agency
that we wouldn’t have been in asking for a clarifying
amendment? We know how the process works, and we certainly
would not put either our clients nor would they put
themselves at risk not to come in and ask for those
clarifying amendments, the third party being, DPS. We
haven’t gotten to and hope we don’'t get to a second hearing
talking about sanctions and fines.

For Mr. Knopf to say that that is a ridiculous amount
when we don't believe we viclated anything. I believe it'’s
absurd. I'd like Mrs. - Ms. Colleen Dweilly to speak now
thank you.

CHAIRMAN BERLAGE: Go ahead Ma'am.

MR. KAUFMAN: I’'m sorry. That would be first Mr. Rick
Croto.

CHAIRMAN BERLAGE: Good Morning.

MR. CROTO: Good Morning.

CHAIRMAN BERLAGE: Make sure he has a microphone close
at hand. I want everyone to hear what is being said.

MR. CROTO: Is that good?
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CHAIRMAN BERLAGE: Yes, I think so, ves.

I am the President of Newland Communities in the Mid-

Atlantic region I'm officed out at McLean, Virginia, with

coffices also at Clarksburg Town Center. I moved to this
area in June of 2004, after Newland's purchase of the
Clarksburg Town Center project in October of 2003 from the
Terrabrook organization. Clarksburg Town Center is cone of
approximately 65 large-scale mixed-used communities
nationwide, that Newland builds and manages, and it’'s
Newland’s first in Montgomery County. Newland’s role as the
master developer of the project incorporating all what we
would call horizontal construction on grading roads, sewer,
water amenities, and provide finished residential and
commercial lots and parcels to homebuilders and commercial
developers. That is what we do nationwide.

In October of 2003, Newland purchased an ongoing
development called Clarksburg Town Center. We purchased it
because we felt it was a very significant event in
Clarksburg. We felt it was a good financial investment.

And we liked what we saw. Our diligence in projections of
future development for this purpose, were based on what was
already on the ground, which was substantial. Since then in
coordination with five builder groups also represented here,

we proceeded to continue, not change but to continue, the
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previously approved development scheme, as we understood it.
Rose used the word startled. When this first came up
frankly I was surprised and a bit confused. We thought we
had done our homework as Newland. We had hired experienced
local consultants for engineering to be on board. We had
signature local, regiconal and national builders with stellar
reputations, in my view in the marketplace, who designed
products specifically for this community. I’'m not the
legalese person, I'm just saying that we have a community on
the ground that frankly I'm proud of, and we thought we were
continuing what was already proved. That’s the past. We’'ve
been here for a little over 18 months. We’re playing the
cards as we had them.

Our goal is to move forward and be the vehicle to get
past this. Finish the Clarksburg Town Center in accord with
the master plan vision, get final approval for the last
phases of residential, and finalize the site plan and get
approval for the Clarksburg Commercial Center. We are, all
of us intending to be a part of this go-forward solution.
I'm hopeful we can come to an understanding of what has to
change in process, and if necessary in home product, and get
Clarksburg Town Center community completed.

There are some things that have already changed. Some
due to the spotlight of this episode, highlighting day-to-

day needs of the community. I am, as of two weeks ago, the
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day-to-day manager of Clarksburg Town Center and will remain
there to get this completed. We regret, and frankly are
embarrassed on one piece of continuing construction issues
that we have encountered surrounding the community pool
site. It’s not an intentional “don't—buildf; we’'re having
some issues. We are optimistic about frequent
communications through our current and future homeowners
regarding progress of development, homes, roads and
amenities. We’ve taken a positive step in the placement of
a new management company for the homeowner association in
Clarksburg Town Center. We're pleased with the library
resetting, the construction of an on-school site, the future
Piedmont Park are alsoc good additions to the community. We
are also recruiting an additional engineer for our staff to
be within the project to ensure future go-forward validation
of future apprbvals.

Now we want to finish a community that you and our
residents can be proud of. We are committed to work with
the board and staff and our residents to get clear, approved
paths towards completing Clarksburg Town Center. Thank you
for your attention.

MR. KAUFMAN: Next would be Colleen Dweilly.

MS. DWEILLY: Good morning. My name is Colleen Dweilly
and I am Community Development Manager for Miller & Smith.

With me today is Chuck Ellison, Vice President of our
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Maryland Cbmmunities. Miller & Smith is a local, privately

d homebuilde r an v per who has been in business for

41 years. We enjoy a stellar reputation for guality and
innovation and are recognized year after year for our award
winning homes and communities. We have been a builder at

d have received

Clarksbura Town

__________ g wn Center for three years an

awards for both our town and single-family homes. We have
many talented people at Miller & Smith who come up with the
ideas and designs for the homes people are living in today.
My role at Miller & Smith is to manage the engineering
process that transforms a flat drawing into reality. While
I was educated as a mechanical engineer, I have worked as an
inspector, estimator, heavy highway contractor, homebuilder,
and land development manager in the Washington Metropolitan
area for the past 20 years. This is my fifth vyear at Miller
& Smith, and Clarksburg Town Center has been one of my
projects since we started construction. I am sorry that the
citizens group is disappointed with the development of their
community. We regret the circumstances that have brought
about today’s hearing, and that the board is having to
devote so much time to this issue. We apologize if the
staff believes that the development community has let them
down. And I would like to share with you how it is possible

for a builder to travel down this rocad with nothing but good

intentions.
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Miller & Smith did not intentionally or wilfully
violate any county laws or regulations in our building of

homes at Clarksburg Town Center. We proceeded in good

from the developer, building permits from the county,
accurate stakeout from the engineers, wall checks and final
approvals from inspectors, final house locations surveys,

and occupancy permits as required for the

and mews
gsettlement of every home we have built at Clarksburg Town
Center. There are two allegations being cited by citizens
and staff today. The first is the issue of height. The
developers’ guidelines required us to build a three-story
slab on grade town home for a neo-traditional community. We
have done this beautifully as evidenced by our sales,
customer satisfaction, and design awards. As one of the
gselected builders we bought finished lots from the
developers. We do not second-guess the approved site plan.
We do not question the history or authority of the project
plan. We do not study the consistency of charts and tables
from one phase to another. We have relied in good faith
over the past ;hree years on the reviews and approvals we
received from a competent developer and a very sophisticated

government agency that has rigorous methodologies for

determining compliance.
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Let me share with you some of the items we have relied
upon. The developer has a guideline of exactly what the

product is supposed to look like, the vision for the
.......... , the standards for the roof pitches, this is like
our project manual that’s above and beyond any standards
that are created by the county on their site plans. We have
architectural drawings, that’'s that 20-page set that tells
vou how to build this house. We don’t vary, we don’'t all of
a sudden start doing it different another day in building a
taller unit. This is like our Bible and we build at the
same for every homeowner that buys at Clarksburg Towﬁ
Center. This is a small stack of final inspection,
approvals, and final location surveys that we received for
227 homes that are currently occupied at Clarksburg Town
Center. Miller & Smith never received a complaint, was
never guestioned, was never cited with a violation or
mentioning correspondence regarding height or setback
issues, until late last year. If we had known there was a
concern with height, we could have, and would have corrected
the issue immediately. We always believed the three-story
descriptor was the prevailing factor in regard to height.
As a mater of fact, CTCAC used the picture of our town homes

as one of the complying units that relates to the historical

center that is currently being cited, as too tall and not
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enough off-set or set back. I am sure that none of our
units exceed 45 feet at Clarksbhurg Town Center.

I believe just as strongly that the approved site plan

ig a nrevailinag factor recard to sethack I would like
s arp g regard to secback. 1

to share with you now just a couple of quick slides on how
we actually site a house.
MR. KAUFMAN: You might want to turn the light down.

MS. DWEILLY: Ok. The first slide should show a site
plan as it was approved on the signature set by the engineer
for the developer. 1It’s basically just a box that gives you
a building envelop on which to site your unit. The next
slide shows a lot grading plan that our own engineer
developed as a result of reviewing our architecture, which
shows all the bump outs, and steps, and yard drains, and
lead walks, and steps and stoops, and it fits exactly within
that box that was approved. We have not shifted the unit
forward or sideways or up. It is following the approved
site plan exactly, and I'm even sure that I can do overlays
of this for every unit that we have supposedly in violation.
We’ve matched the site plans.

As Steve mentioned earlier -- excuse me -- all ©of our units
demonstrate this kind of consistency and siting. For the
town homes we even meet or exceed the front yard set backs

that are on the approved site plan. In conclusion, we are

very proud of the work we have done in Clarksburg.
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While citizens may have some legitimate concerns with
for 3-story town homes should be one of them. We would like
the Board to know that Miller & Smith is the kind of builder

who wants to do the right thing. We want to do what’s right

for the town of Clarksburg, and what's right for an
expedient resolution to this matter. We stand ready to work
with the Board and its staff to fulfill our cobligations and
to successfully complete the remainder of our 69 homes in
this community, with the same design care and passion tﬁat
we have delivered our first homes. Thank you for your time
and consideration.

MR. KAUFMAN: Clark Wagner from Bozzuto will be next.

MR. WAGNER: Good morning. I’'ll try to be brief. I
want to just mention a few comments about the Bozzuto group
and talk about the process. We went through within
Clarksburg much as Colleen did, I want to try and not be
repetitive as far as what Colleen said because much of what
we went through is very similar, and then address a couple
of the issues. As you are familiar with the Bozzuto Group
you know our founder Tom Bozzutc and our partners. As you
know we’ve been involved in many important projects here in
Montgomery County, in traditional neighborhood development

such as the Kentlands, the Lakelands, and the (inaudible).
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In addition we’ve been involved with new infill community
e Whitn y at Bethesda Theater , Mon
Wheaton metro, and we hope to continue developing what we
feel are smart growth projects in Montgomery County.

Qur corporate mission is to create the best possible
living environment for our customers and to do so in a way
that creates community and respects the world in which we
live. Our involvement in Clarksburg Town Center began three
years ago when we entered intoc a contract to purchase 125
multi-family units within seven buildings located at
Clarksburg Town Center. We spoke to the land planner
involved in the project, the county staff and the folks from
Terrabrook about the various architectural and site
development standards for the project some of which Kathleen
has talked -- Colleen has talked about. We understood from
all involved that four stories was the controlling height
standard. We then designed buildings to meet the
traditional and architectural design expectations and
created two building typologies. One of them was to be four
stories and have elevators to meet the strong demand in the
market from empty-nester buyers, and the second a three-
story walk-up building intended to meet the demand for first
time buyersg, both, all of our buildings include MPDU’'s. We

then filed site plan amendments for staff approval for

portions of phase one and phase two and we receive those
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approvals. We did not believe any amendments were necessary
for height. This filing included elevations of building 3,
which depicted a height of 53 feet as measured from the
finished grade to the mid-point of the roof, finished with
street grade. We were told at the time that the data tab1e~
question was a hold over from previous plan amendments and
the numerical standard did not apply which is described in
the letter from CPJ and Associates. We then filed a
building permit for building 3 which depicted a building
that is 53 feet in height measured from the finished street
grade to the mid-peoint in the roof. Those plans were
reviewed by DPS and signed off by Park and Planning staff,
and we received all necessary permits to construct the
building. The building was constructed and sold to third
party buyers including both market rates units and MPDUs.

We received all necessary inspections and approvals required
to occupy the buildings.

I would just like to address in conclusion a few
additional points, the master plan clearly, I think it has
been stated already, has no height standard other than the
four stories as stated in the staff report on pages five and
six. There seems to be a recurring indication that we have
somehow viclated the master plan, which we have not.
Combining a numerical height restriction of 45 feet with

four stories is a mistake, since most, if not all four-story
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buildings built in the last 15 years have been built

{ traditional neighborhood developments such as Clarksburg

Town Center, Kentlands, Kingfarm, et cetera. In addition,
the fact that the measurement must be taken from the street
grade in cases where the buildin
less than 35 feet from the street instead of at the front
door has the effect of reducing the height restrictions
since all streets are lower than the front door by as much
ags 5 to 10 feet. Since communities such as Clarksburg Town
Center are specifically designed to place buildings close to
the street, the height standards should always be in the
form of stories, and not a numerical number to avoid having
a standard that’'s virtually impossible to meet. We feel
we've designed and constructed homes that have quality built
and enjoyed immensely by those that now reside in them. We
also feel that the height standard of four stories is the
correct standard for multi-family buildings in a traditional
heighborhood such as Clarksburg Town Center.

Finally, we feel we did the best job we could have done
to comply with all zoning and building code requirements,
and built homes that have won awards, homes we can be proud
of. If we made a mistake in the process, which we believe

was not the case it was not done intentionally, and we
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sincerely wish to get this issue behind us and complete our

portion of the community. Thank you.
MR. KAUFMAN: Next would be Curt Adkins from Craftstar.

0o0d morning For the record my name is

p= LR LLL O b= I A= DAL alY 11 uie

MR, ADKINS:
Curt Adkins. I am the division manager for Craftstar Homes.
We're located in McLain Virginia, 1320 0ld Chain Bridge
Road. I've been involved with the Clarksburg Town Center
g. Craft Star Homes has built over 200
homes there. We’'re very proud of our homes, we’'re very
proud to be members of the Montgomery County community at
large. I would like to say we’re not trouble makers. I've
always taught my people to try to understand the process,
and follow the processes and do the job the way it’s
supposed to be done. We have tried to follow the rules.
We've followed the same processes that Colleen and Clark
have described, and I would say that I’'ve worked in eight
different jurisdictions in the surrounding area, and
Montgomery County, I want to give credit to all of your
employees, they do a thorough job. 1It’'s a very rigorous
process. We followed that process, tried to play by the
rules, and we hope that you will find that we did and that
there are no violations. Bear with me a moment.

CHAIRMAN BERLAGE: Sure.

MR. ADKINS: In the future if there are -- if the rules

change where we want to work with you to understand what
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those rules are, and we will follow any new rules that are
imposed. We will look to the government for guidance and
approval, and following those rules -- we're going through
this process, we don‘t feel that we need to cross examine
the folks involved and that the people that we’re working
with do understand the rules.

CHAIRMAN BERLAGE: That’s good. Thank you Curt.

MR. KAUFMAN: Next‘would be David Deal from NVR.

MR. DEAL: Good Morning. For the record my name is
David Deal. I'm the vice-president and divisional manager
of NV Homes. We're located in Gaithersburg off Quince
Orchard Road. ' NV Homes has built over 150 homes in
Clarksburg Town Center. We’ve built thousands of homes in
Montgomery County. In fact some of you may live in some of
our homes.

CHAIRMAN BERLAGE: Allison does. (LAUGHS)

MR. DEAL: We take great pride in the homes that we
build, and we're very protective of our customers. They’'ve
invested dearly in their homes especially with the prices in
Montgomery County. I’'m not going to underscore the fact
that there are many ambiguities that you’ve heard about
today, we certainly didn’t flout the regulations as you've
heard from the other builders. We certainly went through
the same steps. In fact, those steps are very challenging

at many times, there are many crossroads to cross, and many
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approvals to gain in terms of building homes in Montgomery
County, and we certainly followed all those regulations. We

too have received all of our final approvals on all the

Clarksburg Town Center. It’s a fact that we find it very
ironic that of all the communities that we survey, and we
survey quite often in terms of homeowners’ satisfaction,

Clarksbura Town

__________ = vil

Center ranks as our company’s most satisfied
homebuyers, out of all the homes we'’ve built, and we’'re very
proud of that, and we think that the community’s very happy
with what we’ve built for them. I would respectfully ask
that the Commission find that there has been no violation.
And in the future if the rules do change we would be very
happy to comply with all those rules and build the homes
that would meet your requirements. Thank you.

MR. KAUFMAN: The last speaker in this group would be
Les Powell, an engineer with CPJ who will tell you in his
own words, the process he went through with your staff and
the permitting process.

MR. POWELL: For the record my name is Les Powell with
Charles. P. Jonathan and Associates, and I am a landscape
architect and planner with the firm. We’'re one of three
engineers in the land planning firms that took over this

project from MK Development. I’ve submitted two letters

that were a part of the record. The first letter was dated
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July, June 21, 2005, which was addressed to BozzZuto Homes.
In it I stated that I provided architectural elevations that
included building number 3 that also included buildings 1, 2
and 4, Two and four being the same buildings.
the site plan modifications that we had and that building 3
showed a height of 53 feet. It is our understanding through

Park and Planning whenever we talked about height,

everything was mentioned in st

o)

ries. Throughout the entire
process the way staff spoke was in terms of stories. 1In
fact the staff reports for both phase one and two speak in
terms of stories, not feet. Staff did have us place on the
plans, that data table that was on the project plan. But we
understood it just to be a historical context because they
kept stressing that they had -- had been given more
flexibility, more authority on this project that they had on
any of the other ones. And they ekplained that to us along
several steps of the way. The second letter I submitted was
June 30" addressed to Rose Krasnow. 1In it I explained that
I did have a meeting with staff and that included Rich
Weaver, Wayne Cornelius, and Wynn Witthans, at the -- it was
an informal meeting just at the front counter. And in that
meeting, what we were talking about was we had met all the
requirements of the Planning Board conditions for approval
for phase two. What was happening though was because the

School Board and the Parks Department were ironing out all
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their issues with their combined sites that this process was

aoinag to go on
golng €O go of

record plats to the phase one éite plan enforcement
agreement. But the record plats clearly stéted phase two
and they also showed a vicinity map showing the record plat
being in phase two.. That’s all I have to say, Thank you.

MR. KAUFMAN: Thank you I would then ask iﬁ these
groups could go to their seats that the attorneys for
Bozzuto and Craft Star and NVR will come forward and make a
presentation. I believe we have about twenty minutes left
and I would like a few minutes at the end to have this-
PowerPoint and also make a few concluding remarks. Barbara
Sears will speak for Bozzuto.

MS. SEARS: 1I'1l1l be brief. My name is Barbara Sears
wiﬁh Linowes and Bloéher, and I represent Bozzuto Homes.
We've heard a tremendous amount of facts and quite a bit of
law as we go through this. I want to take a moment and
bring it down to the specific example of Bozzuto and how
they worked together and we believé show no violations
occurred. The first issue to address in Bozzuto is they are
alleged of violating one building, one 30-unit multi-family
building called building 3. As Mr. Wagner indicated he got

involved in 2002 on behalf of Beozzuto when they bought an
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area within phase one, that area that contained building 3.
They needed to do some footprint and layout changes. They

also needed to figure out what the rules were. They worked

was never an issue it was always four stories, not 45 feet.
As you heard from both Mr. Les Powell and Mr. Wagner those
were the constraints, those were the guidelines that they

were given. They did their du
to make an amendment they would have done it at that point

because they made other amendments at that point to lay out

the footprint, they did not need to do that, they did not do

that. They theh m
filed these amendments, they filed the elevation for
building 3 showing 53 feet. If they had any intention of
violating the rules they would not have submitted elevations
showing 53-foot buildings. They dia so. They did not need
to amend. They were told four stories and not 45 feet.

They moved on and filed their building permit. They filed
the same. architecturals with the county DPS. Those
architecturals were to be reviewed pursuant to law that Mr.
Kaufman had mentioned, chapter 8 requires DPS to review
them, requires them only to issue permit if they in fact
conform with all conditions of the site plan. They also
reviewed and checked off on five Park and Planning. Park

and Planning required under the site plan enforcement
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agreement, paragraph 5, to only-recommend approval to the
building permit if it complies with all the conditions of
the zoning development standards of the approval. They
reviewed it they recommended it for approval. If there is
any question about the height that was the time to have
raised it. Instead the buildiﬁg permit was issued. No
appeal to that building permit was filed. Thé building was
built it was sold. Bozzuto was legitimate in relying on the
process it went through, in relying on the records and the
contract that is being used as a site plan enforceément
agreement to say that -the builders were subject to the very
height that would put them in violation. Quite the contrary
any ambigquity, any question about.whether the height was
four stories or.45 feet was resolved with issuance of those
permits. So we believe as a legal matter there is an
estoppel, there is not a justification or authgrity for
penalties. With that I know my colleague has some comments
and I don’'t want to take more time.

‘MR. KENNEDY: Thank you Barbara. Good morning, Kevin
Kennedy here from NV Homes and Craftstar Homesl Home
builders’ names I'm sure you’ve all have heard of -- law
abiding, attempting to do it right. I think that the
witnesses that came before you explained what they tried to
do, which is figure it out éné do it according to the rules

and admittedly they do defer to your very capable staff at
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times to direct them. In this instance, I think the record
is replete with evidence of at least facial ambigquity which
I think in this context is not a situation where we get the
benefit of the doubt to oﬁrselves, err on the side of you
know self serving interpretations all about our business.
What we did and what we do as a matter of course is ask the
preofessional with the government to help us. And the way
that’s done is exactly as Barbara described we submit a very
complete extensive pack and the materials to DPS, it is not
something ;hat we Lry to get past them on some kind of
flimsy visceral reaction. They’re pretty circumspect as are
your folks, and I think its clear that the presumption in
this context has to be in favor of all of the government
officials doing their jobs, which we believe they did
correctly in real time. It has become unfortunately through
a series of events, the need to reverse engineer and figure
out a way that this might. result in a vieclation. I don't

think that effort is justified. I think the evidence is

overwhelming that the process was conducted in accordance

with the guidelines that were set up in the front end as
Steve mentioned earlier, and there‘are sections in the
record that folks don‘t like to cite but he had correctly
brought it to everyone’'s attention, I think, that there was
authority reposed in the staff not withstanding thése

original approﬁals that left them latitude and they acted in
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accordance with I believe good faith belief that they Had
that power. This was not us ignoring the speed limit hoping
the police officer wasn’'t around; what this was, was at best
confusing signage, and because we couldn’'t figure it out on
its face it took staff two tries. I think the evidences is
that it’s ambiguous based upon the fact that the folks who
were involved in real time couldn’t reconstruct it because
of there are som

up with the first time back in April is now the polar

opposite of what they come up with now. And I would urge

you to notice the conspicuous absence in the April report of
any mention of the suspect change of the record. That has
intervened unfortunately, but I do not see that as having a
pivotal effect on apything that’s happened to date. It is
unfortunate. We don’t believe that.that's the basis for
repudiating everything with that I think a capable person
did through her tenure here at Park and Planning. The
agency personnel are presumed to do their job. The absence
of evidence to the contrary I think that’s the right |
presumption just like when someone’s accused of negligence,
the party claiming negligence has the burden of proof.
There’s no evidence that they didn’'t do their job, they may
not have understood precisely what everybody intended that

job to be but they acted in goeod faith in real time. And

that led to reliance. When they issued those permits that
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we asked for every single time and we paid a significant fee

te ohtain thogse and that‘g
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at them, there is a sign off by this agency. it is not, I
don't think fair, reconstructing to assume that wés some
rubber stamp automatic pilot process that nobody was reallyr
paying attention to it. The house construction plans that
were submitted show the heights, the elevations were very
clear. Thef also give full sheet sets of the site plan'
showing where the house is going to be put. B2and as Ms. --
as Colleen indicated earlier that’s where we put them,
exactly what was shown on the site plan, the footprint, the
envelop, the houses, the footprint'of the envelqp, the
houses that would fit inside these envelops. So whét you
come with is a series of ambiguity recénciled by the folks
that you ‘guys correctly entrusted with the task of telling
us what it meant in real time. Vetting by not one but two

government agencies for legal compliance, issuance upon that

permit based upon a reconciled ambiquity by those people in

charge signed off every single time. And then good faith
reliance on that with the tune of many, many houses being
built and we think correctly notwithstanding some at this
point Qe think 13*® hour attempt to reconstruct it. So for
those reasoﬁs we think the equities and fairness must compel
finding of no viclation in this instance. If we want to do

it differently next time we’re all ears. But for this go
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around. I think to change it retroactively would be unfair,
and we ask you -simply not to do that.

MR. KAUFMAN: Thank you Kevin. We . have a very short
presentation]'which will be presented to you by Nancy
Hughes, one of the consultants to (inaudible). If we can
have the lights.

MS. HUGHES: Excuse me this first slide is an overall
view of the Clarksburg Town Center plan. These are Miller &
Smith town homes at Crystal Sgquare. Miller & Smith single
family homes. Bozzuto condominium buildings number 4 and 3.
This is another view of a Bozzuto condeminium building
number 4. It’'s a streetscape view of condominium buildings
4, 3 and one. This is a little pocket park in front of the
condominium buildings 3 and 2. There are the Craftstar two
over two condominiums and town homeg under construction.

The Craftstar town homes‘at the mews park. Craftstar and NV
town homes at (inaudible) park with the Bozzuto condominiums
in the background, the Craftstar carriage homés, NV and
Craftstar homes at Bristol Square park. This is a
photograph of Snow Hill Park with the Bozzuto condominiums
and NV and Craftstar town homes in the distance. And the
Porten single family homes at Ashford Square. Miller &
Smith single family homes at Brightwell Square. Bristol
Square Park with Craftstar and NV town homes as well as ﬁhe

Bozzuto condominiums in the distance. NV town homes at



o

10

11

12

13

14

15

16

17

18

19

20

21

2

23
24

25

MCPB 7-07-05 Hearing, Clarksburg Town Center -80-

Brightwell Square, Miller & Smith at Brightwell Square,
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Ashford Square park at Clarksburg Town Center.

KAUFMAN: Thank you Nancy. ©Now we gave you this
contextual PéwerPoint for a very specific reason. 1In every
one of these photos, some of the units are alleged to be in
violation, and some are not. And I would défy anyone in
this room to tell me which are which. It‘s a very
compatible community. Our clients the builders and
Newland’s aré.very, very proud of it. We followed all the
rules. I would point out to you -- very specifically. This
is a process that goes from the general to the specific. A
project plan is nothing mére than a concept plan. Why do we
have site plans? Why do we have site plan enforcement
agreements if that is not fhe case? 1It’'s very specific in
this zone and in the masﬁer plan that’'s how we will proceed.
This Board and its predécessors believe in its staff, gave
it authority.. The staff exercised that authority. I know
Ms. Witthans for many, many years. This is a person of
integrity. I believe she_made a judgment mistake long after
the fact. But I can tell you she was one of the toughest
re;iewers in this agency and she was not alone. All your
other staff participated with her. DPS has a requirement as
we’ve pointed out to you to check the site plans, they can’'t

say that if it‘s a optional method they don’'t have to look
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at it. The chapter is very clear. And I would point out
the following to you. You have to put -- if we could put
for one moment the politics and the emotion aside, the facts

e recommendation

and the logic do n of your

ot support th
staff, that there is a violation here. We don’t understand
why they would say in their report. What is unclear is why

the site plan enforcement agreement is more restrictive than

the standard set in the site plan opinions. The reason ic

that there was this ingdvertent chart cut. The site plans
themselves are not just a chart, they actually have all the
units cited. The opinions say 4 stories, 45 feet. And as I
pointed out to you for a minute, the reason -- the answer to
this question of your staff is that if any of us, that is my
client, the master developer, any of the builders, who are
before you today were ;old for any reason that they needed
an amendment of some kind tq a project plan. First of all
you wouldn’'t amend the project plan. You will amend the
site plan, because the site plan has the controlling
document and the opinion that approves the site plan is a
controlling document. Many of you are lawyers that sit on
this Board, and you know that what I'm saying to you is
correct. We followed the master plan. We followed the
zone. We are very proud of what'é been built there. This
is a power play to do other things before you. This whole

thing started because the CTAC people did not like the
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retail development that they were getting. Now they’ve gone
through this and selectively picked things,  impuned

everybody’s reputation and expect that this Board will come
in and fine us for following the rules. That
not logical and the facts don’t support it. And we.weicome
any investigétion that this agency or anybody else wants to
make. I have six minutés left.

MR. KAUFMAN: I would point out the followiné to you.

The weight of the evidence is that we were talking about

stories, height was not an issue. All the site plans show

dispute between a DPS ad this agency as to Qhere the set
backs were they had -an affirmative duty to resolve that.
The zone specifically says that that is not required. The
flexibility in this zone was to be applied by this Board and
by the staff, it was. There is this long course of dealing,
that long, long preceded the unfortunate evént with the
modification of the one bage in a packet of site plan that
showed all the height, showed all the buildings located.
Excuse me one second. I believe that unfortunately
there have been some ambiguities and that the rgcord keeping
unfortunately did not keep up with the pace. But Mr. Powell
was here. He explained to you his long dealings with your

staff, he explained why there was a -- why the chart was
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kept on a project plan. It was Kkept there I believe for
historical context. Because the project plan could not be
amended, it was the site plans, the project plan merged into

the o
Tne

1
e R

believe that Ms. Witthans, in goed faith
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had them keep the chart on there just to keep the project
plan intact. _But‘just because the project plan shows that
and inadvertently the engineers kept the chart on as they
prepared the Signature Set. Now you know it’s never been a
practice in this jurisdiction where lawyers éet involved
beyond the opinions. The process for permitting is done by
the engineers, the developer and theAbuilders, working with
your staff and working with DPS. We’ve never had a
situation where unless there was a problem that arose where
lawyers would get ipvolved in that. Notwithstanding that
you know that may be the case going forﬁard. And as my
client has said to you and as the other builders have said
to you, we welcome any éhanges that you want with regards to
the amendments that we have filed. We have taken corrective
steps to file the appropriate amendments to the project plan
now to the site plan and we have asked for approval of the
retail center site plan. All of these processes give the
antagonist here, the complainants, ample opportunity to
raise any issues that they want. Not in a shotgun out of
context approach. Now we do recognize they’'ve done a lot of

regearch. But we don’t think that they really understand
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this process or what went on, over the course of that time.

that I'l]l say thank you and finish my

voall = EERALY

CHAIRMAN BERLAGE: Thank you very much. The next thing
that we’re going to do is receive limited testimony from the
general public. I know that the staff has been sitting here
for more than two hours, so we are geoing to take a short
ten-minute break, and I emphasize we will reconvene in ten
minutes at five minutes after 12:00. 1I’'d also like to
remind the audience that under the rules, the Board members
until. they finish their findings on this matter are ex
parte, and we are not in a position to discuss this matter
with anyone privately, so please don;t try to speak to us
during the break. We will reconvene in ten minutes.

CHAIRMAN BERLAGE: If everyone would please take a
seat. We’'re about ready to get started again. All Board

members are present. And we’ll now be taking testimonies

| from the members of the general public, who have signed up

to testify. Some of you have signed up to testify on the
violations only and some have signed up to testify on both
the violation and the proposed remedies. And your time will
be dllocated, accordingly. The staff already has all of
that set down on paper; so I rely on staff to set the
appropriate time limits. The-first speaker is Delegate Jean
Cryor. Delegate Cryor, welcome. We’ll take you first and

then move on to the other speakers.
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DELEGATE CRYOR: Thank you, I appreciate this time. Mr.
Chairman, members of the Commission, the planning Board has

been so important in the history of Montgomery County. I'm

ple of reasgons., one as some of you

L LG olllD P AT Qo S LS

know I was involved with West Montgomery and the master

plans at one stage of my life, also with the newspapers and

‘following the Clarksburg development, and then I think I'm

one of the few people left who actually cutting the ribbon

at Clarksburg. I think the others had better sense and left

public life, I'm still here. And that very day, I have to

| say, I can remember it so clearly because it was so

beautiful, it was -- you looked out on the countryside and
vou knew it was as beautiful as it was ever going to be.
And I was ungracious enough to say that as I cut the ribbon.
That it will never be as beautiful as it is this very
moment. And several of the builders and the developers came
over to say, but we’'re really'going to work on this to make
it possible that it will be as beautiful in another way as
possible, and I certainly believe them because I wanted to.
One of the key parts of this as it all started, and I
want to take it back to that if I could, is that Clarksburg
was unique when we started to look at it, the Clarksburg
master plan and what it was going to be. It already was a
little town, it already had it’s own historical identity.

And we recognized this was not going to be one more
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sprawling suburban development. It Qas going to actually
sted, which was the soul of Clarksburg, and we
were going to pull that in and connect the two together so
that it would be extraordinary. Not -- not inventing the
past, not inventing scenery and almost a bgckdrop like a
movie that would be -- it was real. 1t was absolutely real.
And how was that going to happen? And as you recall, some
of you, it was going to happen by linking the two together.
The historic part of Clarksburg, the spire of the church,

town centre. And it would be quite

walkways to th
extraordinary. And I want to remind_you what you already
know. There’'s plenty of money when you do things the right
way, the resale value on properties like that is very high,
the developers make money, the builders make money. And
guess what, the county makes money down with the property
taxes. So quality is always a plus, it’s not a negative.
And having this historic soul of Clarksburg to be able to be
incorporated into this was indeed a plus for all of us. And
that'’s exactly what has not happened. I don’t know where it
got lost. As you, I've béen sitting here listening to the
testimony before I would sit down. And I kept hearing the
words of well-intentioned, ambiguities. I heard all these
things that we wanted to do the right thing. Most of the

builders who came forward to speak frankly were not part of

the master plan. They did not know what was supposed to
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happen here in Clarksburg, whether that’s what happened or

not I don’'t know. Because all I can say is this, it sounds

as if we are caught in a room with the lights off. And no

ne has stepped forward and turned on the switch. They’ve

= LY Lwalill allld

been fumbling around in the dark and frankly from the
accounts I’'ve read in the newspaper, it’s enough to say the
people of Montgomery County we don’t have enough instructors
to do this. If that’'s the case today, then I think you’ll
have to say to the citizens and the residents of those
areas, guess what, we can’'t do this job any more. So we
need you to 1opk out for what’s happening here. It’s not a
very good idea. But if it’s the only idea left, it’s the
one that’'s left. And.you have heard today from some
citizens who put together extraordinary testimony. Well
documented.

I have been in this room at least 100 times over a
lifetime. I don’t think I’'ve ever heard testimony as well
documented as this testimony. It goes through so clearly,
so carefully, and in the absence of those who will be doing
the job for whatever reascn they didn’t do the job, the
citizens have a role in this ﬁhat's far more important than
it ever was before and they should be encouraged. And I
have to say this I don’'t think it serves anyone well for an
attorney to step forward here and to give different reasons

for why citizens would come forward and talk about their own



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MCPB 7-07-05 Hearing, Clarksburg Town Center : -88-

hometown and why they are struggling to make it what it’s
supposed to be. No one-is served well by that at all. So
we'xre here Eoday and you have a mess on your hands. There’s
no two ways about it. I don’'t know how you’re going to find
your way through it. Because what you’re talking about is
people who said I didn’t mean to make a mistake, if‘I made a
mistake. I don’t know how you handle that problem.

I think you have to go back and look at the written
record for‘data but also may I ask of you that you go back
and look at what was wanted for this area. What this last
large development in Montgomery County was to be. And I
think you’ll find that as lovely as it is today, it does not
reach that which were the expectations of those you met
earlier. And I have to remind you, one of our dearest
citizens had cancer and stayed with this plan and died while
she was'working on it. She would not succumb to all that
she shoula do, she would not succumb to her illness. She
stayed working on it. Surely she must be watching us today
and saying to herself “What happened to the historic value
of Clarksburg?” Thank you very much.

CHAIRMAN BERLAGE: Thank you very much, Delegate. The
next group of spéakers will be a group of three -- we’ll
take people in groups of three: Amy Friez, Katherine Orloff,
and Wayne Goldstein. So all three of you should come up.

You’ve all got different times. So I'm going to rely on the
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time-keeper and on yourselves to watch -- watch the clock
there. Ms. Friez, you’re first.

MS. FRIEZ: Hi, my name's Amy Friez. I’'m a resident of
Germantown, Maryland. I hold a contract to purchase the un-
built Craftstar two over two attached unit in the Clarksburg
Town Center. My husband and I placed th}s contract on the
unit last October, and we believe the unit will notltake
away from the historical value of the community. We think
that it's -~ that the unit is very well designed and
attractive and will fit in with the currently constructed
units that are surrounding it. 2All of the units surrounding
it have already been built, and we believe that it will fit
in quite well. Our personal circumétances argue in favor of
imposing a height restriction of four stories as opposed to
45 feet. W¢ will suffer emotional and financial damages if
our unit is not built. Homes have appreciated since last
Octobef at a torrid pace over the Washington'D.C. real
estate market will make it impossible for us to find a
comparable home-for the same price. We will need to spend
approximately $75,000 more to find a home today. So I
respectfully request that you grant the height restrictions
of four stories. Thank you for your consideration.

CHAIRMAN BERLAGE: Thank you very much. Katherine

Orloff.
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MS. ORLOFF: My name is Katherine Orloff and I

the issues brought up today. - There are those groups who
have contracts on homes that have yvet to be built, those
under construction, and people who already live in their
hoﬁes. The group ‘that has been left out is those of us
affected. I think approximately fifteen families whose
homes are actually completed and sitting empty because we
can‘t move in. My closing was scheduled for June 22™. I
had been notified by the builder four days before my closing

that the zoning issues had come up. I had a moving date

set. I’'ve given my landlord notice. I had -- I have

appliances ready to be delivered.. I have painters coming
in. All of that has gone away. I had a loan lock that’s
expired and actually I'm homeless. I'm now faced with
moving inte a hotel with my dog, putting all of my
belongings into storage. I work on -- I'm self-employed. I
work on a project-by-project basis. So I can now not take
work because I don’t know where I live. So my reqguest to
the committee -- to the Board, please find something for
those families who are caught in this limbo, and if you can
find it in your hearts to know that aside from having food

on the table, having a roof over your head is the most
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fundamental need to be a productive member of -- of any kind
of community. And I think that’s all that any of us are
looking to be, and whatever issues face Clarksburg Town
Center, whatever is decided I'm certain that all of the
sides will be heard and a resolution will -- will be
reached. My question to you is for those of us who are
waiting to move into our homes and have nowhere to go, when
can we expect some kind of answer about when we can move
into our homes? Thank you.

CHAIRMAN BERLAGE: Thank you very mﬁch. That answer
will be discussed thig afternoon. I can promise you that.
Mr. Goldstein.

MR. GOLDSTEIN: Dan Wilhelm has.agreed to_cede three
minutes of his time to me. I’'m Wayne Goldstein, President
of Montgomery Preservation Inc. and member of the Civic
Federation Land Use Committee. It’s the Wild West up in
Clarksburg that is why I'm wearing this cowboy hat because
I'm volunteering to become one of their deputy sheriffs. I
had some experience, as-I was a junior deputy sheriff in
Piedmont County Arizona in my youth. That’s the last funny
remark I‘'m going to make. I’'m here to‘talk about the
massive violations of héight and setback requirements as
well as the failure to build a road and a commemorative
space, all of which threatened Clarksburg’s Historic

District but more importantly, threatened the public trust
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in the master plan and the individual plan approval process
Board and its planning staff.
I know of no other céunty residents in recent years who
has spent as much time before the planning Board and in this
building interacting with its staff as I have. I don’t
count_the land use attorneys, builders, architects,
engineers and others who are here as part of their paying
jobs. I am here because of my interest in the important
work that’s -- this agency does today and has doﬁe for 78
yeérs. Based on my experience as an activist and researcher
for the last eight vyears, I believe that Clarksburg has
propelled Park and Planning into its worst crisis in forty
years, perhaps not since the aays of the Diggs Council era
of 1962 to 1966. I haven‘t had time to read the 600 plus
pages of the appendix only released on Tuesday aftexrnoon,
and even if I have, I wouldn't have the time to provide my
comments con the many pieces of'this complex puzzle. I am
forced to make some broad generalizations. I have seen how
new master»plans get altered and builders wait -until the
last minute after the residents have gone home, to propose
projects far different than the original community consensus
version. I have-seen-how a series of zoning text amendments

can change a master plan in increments. But I’'ve never seen

a single vehicle of enforcement being used to give builders
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the master plan they want. The law firms representing the
builders have argued for their version of the master plan
and have persuaded staff to recommend making changes and
approve plans to support that version. This is a very
efficient way to open up the master plan without opening it
up, and also minimizing public participation. The Planning
Board obligated itself to inspect the entire town of
Clarksburg as it was built but it didn’t know that it did
that despite the clear language in its site plan enforcement
agreement. It didn’t have enough enforcement staff to even
handle its current workload and never did anything about
that except to approve more and more projects that staff to
not be able to inspect. It had a staffer who now claims she
made the alterations because she was overworked and just
wanted to edit some language years after it Was approved.
As bad as these three facts are, what is worst of all, is
the recommendation to find that violations occurred, call
for the smallest possible fine and then eliminate the
vieolation. You cannot simultaneocusly punish and reward
someone for the same action and maintain or regain
credibility. You cannot simultaneously accept blame and
blame others for your mistakes and be believed that you
actually accept any blame at all or that others deserxrve the

blame you push onto them. Staff statements about protecting

innocent third parties seems to be right out of one law
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firm’s letter. There was é model for quick -- quickly and
effectively resolving a severe crisis. When several people
died from cyanide placed in Tylencl in a Chicago area in

Qctober 1982

, “th poisons made it necessary for Johnson

Johnson to launch a public relations program immediately in .
order to save the integrity of both their product and their

corporation as a whole.” Johnson & Johnson’s handling of

relations experts to be one of the best in the history of
public relations. As the plan was constructed, Johnson &
Johnson’s top management put customer safety first before
they worried about their company’s profit and other
financial concerns. The company immediately alerted
consumers aéross the nation, via the media, noﬁ to consume
any type of Tylenol éroduct. They told consumers not to

resume using the product until the extent of the tampering

cquld be determined. Johﬁson & Johnson, along with stopping
the production in advertising in Tylenol, :ecalled all
Tylenol capsules from the market. The recall included
épproximately 31 millioﬁ bottles of Tylenol with a retail
value of more than $100 million. This was unusual for a
large corporation facing a crisis. In many other similarx
cases, companies had put themselves first and ended getting

more. damage to their reputations than if they had

immediately taken responsibility for the crisis.
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According to a November 1982 Washington Post article,
what Johnson & Johnson executives had done is communicate
the message that the company is candid, contrite, and
compassionate “Committed to solving the murders and
protecting the pubiic.” The planning for phasé two of
Johnson & Johnson‘s public relations plan, or the comeback
phase was already in the works by the time the first phase
had been completed. Chairman of the Board, Jaﬁes'E. Burk
said, in regard to the comeback, “It will take time, it will
take money, and it will be very difficult but we consider it
a moral imperative as well as good Business to restore
Tylenol to its pre-eminent position.” The New York Times
published an article by Tamara Lewin on December 21, 1982
that annocunced to cénsumers that Tylenol had, in a short
period of time, gained back much of the market that it lost
prior to the cyanide deaths “By creating a public relations
program that both protected the public interest and was
given full support by the media institutions in the U.S.,
Johnson & Johnson was able to recover quickly énd painlessly
from possibly the greatest crisis ever to hit the
pharmaceutical industry.” Johnson & Johnson solved its
crisis and saved the company in sixty days because it took
responsibility for everything it possibly could, thus
rapidly regaining the public trust for such a selflesé act

and then move as swiftly as possible to solve the problem
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and get back in business. The planning Board's crisis first
became known to some almost a year agﬁ, although the
widespread phase only began about two weeks ago. The damage
is being done as the headlines are becoming harsher and
harsher, and the Plarining Board keeps trying to have it both
ways. The entire County Council spent the afternoon of
Monday July 18%F getting an unprecedented briefing of this
crisis.

If you want to emulate the Johnson & Johnson’s model to
minimize any further damage to your reputation, you might

8" your D Day. By that day, you will

waht to make July 1
need to: One, take full respongibility for the mess, stop
making excuses, stop blaming DPS, this does not take the
builders off the hook. Two,.for the Clarksburg Town Center,

require that all future plans and plan amendments be

reviewed by the HPC to determine if the project or amendment

'is compatible with the historic district. The HPC should

also be asked for its‘advicé as to'the impact of the alleged
violation on the historic district. Three, begin advertising
to hire twenty-five inspectors, or wha;ever number DPS would
hire for the workload that the Planning Board has. Measure
height and setbacks of large individual projects and at
least selectively a subdivision or take decisive steps to

turn over all inspections, and enforcement to DPS.
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Including any enforcement fees collected and not spent on
enforcement.

Four, either ask for council funding for the number of
other staffers needed at development review to do the job
right or fees fo cover tﬁe costs of the new employees. Or
significantly slow down the approval process in keeping with
staff size.

Five, reorganize as needed. Take decisive actions to
keep the public informed, such as arranging for Montgomery
Community Television to take and later televise all planning
board meetings. Require all applicants to show that they'
met with the community or made heroic efforts to do so.
Reguire community input and perhaps support for all
community amenities for optional method projects. Post
online the attendees and subject of all staff meetings
unless confidential in accordance with the closed meetings
law.

I'd also like té suggest to the building industry and
developers and the land use attorneys involved in this that
they think about the possibility of using the Johnson and
Johnson model for themselves.

As for the sanctions, the starting poipts'should be:
One, $500 per day per viclation. The issue is to determine‘
when the clock started running, another-way to calculate the

violation cost could be the addition of gross profit based
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on additional floor or. square footage or perhaps cubic

footage of the taller house as compared to th

e permitted
shorter house, or it could be the cost to tear off the top
floor and rebuild the roof.

Two, for setback violations the buildings could be
moved back, both rows of tdwn houses and individual houses.
Enormous buildings have been moved for the last 200 years in
this country, some of them up mountainsides. So moving a
row of townhouses or an individual house would not be that
difficult at all. We've seen some interesting examples in
recent months in the County.

Three, this may really come down tb being an insurance
issue. Where various entities will be suing each other
trying to establish who is to blame and it is the insurance
companies that will bear the burden, not the new owners,
some who may have been already moved into buildings that
they should not have been allowed to occupy. The Planning
Board could, and perhaps. should, requiré the builders to do
everything to help displace residence at the builders cost,
including putting them in a luxurious rental or luxury
hotel, pay all moving -and inconvenience costs, business
costs, build them a better home at the same price that they
paid for the first houée, no mater what the market is
currently doing. Basically do anything and everything to

keep them happy.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MCPB 7-07-05 Hearing, Clarksburg Town Center ' -99 -

Four, I‘ve seen how the Board of Appeals has shown no
mercy when someone built part of their hoqse into the
setback, even if the person had been mislead by soﬁeone
else. If the Planning Board shows the same lack of mercy as
their colleagues to builders who should haﬁe known much
bettexr than these'hapless owners seeking a variance, it
would be able to immediately stop the current crisis and
begin to rebuild the trust of residents across the County
also gaining the undivided attention of their planning
counterparts across the country.

Five, I‘ve ?sked the Board to refuse to approve
projects where the MPDUs had been bought out for a song.
I‘'ve asked this board to recommend against the mandatory
approval for a new school that would destroy a healthy
forest and have a negative impact on an area already
suffering from flooding. 1In all these cases the Board said
that the law prevented them from doing anything. Well, the
law is on your side this time, and it is time for you to put
on your judicial robes and issue the harshest possible
sentence to tame the Wild West up in Clarksburg and restore
your credibility. If you take the route of busiﬁess as
usual, you will find out that your ability to conduct your
business will change in unexpected and probably unwanted

ways. Thank you.
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CHAIRMAN BERLAGE: Thank you very much. I’'m not going

to respond to a number of your comments right now but I can
assure you before the end of the day I will. But thank you
for your testimony.

The next group is Paul Majewéki,'Michael Hulley, and
F.J. Laban. Those are ceding. I'm sorry, okay, I get it.
So then we’ll just need Paul Majewski, and then we’ll take
George Spanos and Tim DeArros. George Spanos and Tim
DeArros, are you here? Come on up. Go ahead, Mr. Majewski.
Sorry.

MR. MAJEWSKI: Okay, I'm Pagl Majewski, President for
the Clarksburg Civic Agsociation and acting member of our
Planning Committee and, resident, and a member of the CTCA
for sixteen years. It has taken eleven months to.gét to a
time when the problems in Clarksburg can be airéd fully.
The staff report now recommends that'the board find that
indeed violations did occur. Building heights ha&e always
and continue to be of paramount importance to our town. The
écale of the building in the Town Center with relation to
the historic old town were widely 35 foot, 45 foot height
limits are in the project plan, the preliminary plan, and
then in the site plan and site plan enforcement agreement.

The elimination of these defined heights, which by no means

can be done as a minor amendment without public hearing and
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input equates Clarksbﬁrg Town Center buildings with CBD
developments.

This is just not right for buildings in up County Town
Center. Even in Bethesda the TSR Zone immediately adjacent

to the CBD is limited to three-story town homes. It does

not make sense to build at this level in Clarksburg. The

| master plan clearly states that the heights in the Town

Center should be lower with higher buildings allowable
nearer the transit stops. In section two of summary of
gtaff findings on height and setback issues of the staff
report it is stated that what is unclear is why the height
limitation set forth in the site plan enforcement agreement
are more restrictive than the standards set in the site plan
opinion. We have a problem wi;h that statement. Clarksburg
has always had special requirements with regards to the
historic district in the 35 foot 45 foot reétrictions where
they were there to éafeguard the historic town and not
subsume it, which is a quote from the master plan.

The developers knew what the development standards were
when they bought into the project and they need to conform
to the parameters. To ruin the scale of building with
relation to the historic district because people want higher
ceilings is not what the plan for this area should be
reduced to. At the April 14th hearing it was stated that

the developers and builders should not be penalized for park
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and planning shortcomings. The clean site plan and site
plan enforcement agreements were clear in what was expected.
The fault lies primarily with the developers. They were
signatories to those documents and the council knows and
knew full well what constitutes minor amendments, and what
has to go to a public hearing before changes can be
authorized. After all, the correct taxes still have to be
paid even if a taﬁ payexr dées not get audited and.moreover
even if advice was given by an IRS staff member the burden
is still on the taxpayer to pay all the applicable tax plus
any penalties incurred by the non-payment. I may deviate
from the written text a little bit because I've made some
notes, and I was shocked to hear the lawyer say that because
what was said to him allowed him to ignore what he signed.
Perhaps that was an honest mistake. Perhaps théy didn’t
want to bring out the fact when they discovered, and surely
they did, surely they have a review process when they revieﬁ
documents signed. Surely that -- oh well, maybe not surely
--perhaps they saw the problem, and perhaps they were afraid
to bring up that point because they were afraid that that
would be officially recognized and known by everybody that
there was a 35-foot amendment. Let’'s see if I find that
place. 1In August 2004, the heights were clear to anyone who
tock the time to read the pertaining documents. After eight

months with buildings progressing at a feverish pace a
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violations hearing was eventually granted with the vote four

t it wasg
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business as usual.
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Following heroic efforts and further discoveries
other violations it could no longer be denied that
violations have occurred. Now if the board agrees, a plan'
of compliance has been submitted for board consideration and
approval, I'm sorry -- I just read that. If the board
agrees, they’ve been talking about a plan of compliance and
basically we don’t think that plan of compliance should be
considered at this time. Part of the plan of compliance
includes a new project plan amendment, which contains
provisions for new buildings to be rebuilt at the very same
heights, which have been so disturbing. Once again, the
result would be business as usual. The plan of compliance
munt not be considered at this time due to the following: a)
the full extent of the violations has not been determined.
This was the O Street issue, and without a public hearing it
is part of the site plan enfornement agreement, was this
another minor amendment? This road was key to the blending
and connecting of the old town with the new town, amenities{
which Amy had talked about were supposed to be in place by
the time of the issuance of the 540th permit. At that time

work was to halt until the amenities were completed, many

more than 700 permits have been issued to date. There needs
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to be an investigation of the proper location of MPDU units.

==t
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August 2004 are far more grievous than the earlier

for those later violations. An amended project plan was in
inputs from Park and Planning staff before
the April hearing. It was submitted in March and if
approved will cover up all the height and setback
violatibns. This plan is a travesty and must be removed
from any éonsideration. This amendment would allow the
buildings of the remainder of the Town Center to be buil; at
the very heights and setbacks of the violations. Why on
earth would we agree with that?

CCA reiterates its position that the heights in the
Clarksburg Town Center must conform to the site plan and
site plan enforcement égreement. What has happened since
August 20047 Building has proceeded at an even faster pace,
with no regard for their effect on the new homeowners
affected or the town of Clarksburg. Efforts to obtain the
heights of the building that approved entirely in wvain,
still we do not have that information which was requested
months ago. How can the builders not know thelheights of
what they build? Now Clarksburg may never be the town
envisioned by the first developer, the civic association and

the Planning staff involved. We can try however we can get
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somewhat back on track by insisting that the original plans
be implemented in the remaining part of the Town Center. The
linkage between a new town and the historic old town has
been irreparably damaged.- fhis linkage is one of the over
riding. principles on which the board approved this
development as RMX optional method. Since August 2004 the
Town Center advisory committee has been hampered, hindered,
maligned.and put down by the developer attorneys. This
committee did not act alone they have the support of
hundreds of Clarksburg resideqts. Our planning chair has
been involved with them in the process that has been
followed and has been to meetings with them in park and
planning staff. Their interest is solely in upholding what
was the viéion and intent of the Clarksburg master plan and
its fulfillment. They are extraordinarily knowledgeable
about the master plan zoning and the process. We applaud
them. It’s not easy to do the right thing while it’s being
accused of being elitist and being against condominium
dwellers. Nothing is furthe; from the truth.

In conclusion, I want to say that the accessibility of
developers and their staff to Park and Planning needs to be
monitored. Anyone walking in the Park and Panning offices
do not know who they are. How is it that staff have to wear
identification, but visitors do not? Usually the reverse is

true. Meetings in corners won’'t cut any mark. There should
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be a proper sign process with accountability for each visit.

And an end to the present continucous informal contact, as

i e e g R R L L = e O Tk SRy = 3= LU B R e Y

n

‘this is inappropriate given the relationship between a

regulatory agency, and those being regulated. That’s the
end of one sheet. I do have another sheet. We had a change
in speakers. I'm the only speaker at the moment.

CﬁAIRMAN BERLAGE: You have two minutes left. You can
use it however you Qant.

MR. MAJEWSKI: Okay, thanks. The tallest of the
building, the 53 foot one had been said in April that it was
award winning. But to those who value views of the sky, the
historic steeple the distant trees and Hills and the promise
of the master plan and the project plan, it could be
considered a monstrosity. It can be viewed from Stringtown
Roéd near Maryland 355 nearly a mile away from the
intersection of Clarksburg Rcad and the next road. It can
be viewed from Piédmont in Clarksburg Road. It does not
resemble a house being massive in height, width and breadth
compared to what one would expect in town setting. It can
be seen rising about the surrounding téwn homes .

At the April 14th consideration hearing I testified
that things that are just listed in this written -- I’11
just mention briefly. I hope, as said other places we've
worked, we’ve continually worked for this. We asked for

three stories, the community asked for three-story limit
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through 1992 and later 1993 asked for a three or four- story
limit. Why a three or four-stofy limit? In talking with
Joan Woodson’CCA historic committee chair, we remember a
discussion at a civic association meeting of how many
storeys were counted and there is én issue about the élope
you know from one side it might look like three andlone side
it might be four. You know we’re not planners. We don’t
know exactly how you count things, so I believe that we
allowed for four stories for that reason. And I
communiicated with as you remember, in April I did
communicatg with three of the members of the Clarksburg
advisory committee for the master plan and they agreed.
We’re talking about normal size stories. We unanimously
support the adherence to maximum height and feet that a
setback limitations. And the building of high buildings
does'do a public harm. And I do take issue with the staff’s
coﬁment that height was not an. issue at this site plan. We
thought things wefe pretty sure, we thought things were
final at the projeét plan with the feet and there were many
éonditioﬁs. That'’'s why iﬁ wasn’'t brought up again. It was
a settled ended project. Thank you.

CHAIRMAN BERLAGE: Thank you very much, Paul. George
Spanos.

MR. SPANOS: My name is George Spanos. In December

2004, I purchased a Craftstar property that is partly the
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subject of this hearing today. My

follow with my testimony today but

[
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residence is yet to be

was going to

S

after hearing the

imony today I'm going to change that and wing it from

I think that the board has responsibility in this

process.

One of the major responsibilities is to ensure

some degree of certainty with respect to the planning, and I

think everybody in this room will agree that it’s a real

good idea that builders will build
and people buy those homes.

case, the certainty has been lost,

homes that people want

And for some reason in this

and you will hear

hardship stories worse than mine about not being able to

move into a house. But,

so I won't discuss that.

I want to

talk about where we go from here or where you go from here

because you have to make these decisions.

I've read everything on the website they published.

One thing that's,

I've

read the latest report that I‘ll get to in a minute,

regarding the problems with the height restrictions.

there is no,

people in this process didn’'t act in good faith.

there.. Or if it is somebody’s has

and I think it‘s been reiterated today.

But

I have not seen one shred of evidence that

It's not
vet to point that out,

And when people act

in good faith and go through the process, then it should be

allowed to proceed. But we have a

small group of people
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with an agenda. Let’s not kid ourselves. This group of

present the community of Clarksburg

represent themselves. What Amy Presley came in here foday
and said was, don’'t make a decision, check with me. Who
appointed Amy Pressley, the final arbiter of the vision of
Clarksburg? I think that’s preposterous. That’s a personal
opinion. But in some ways, you‘ve lost control of this
situation, partly the reason you’ve lost contrél is a series
of reports where the story keeps changing. I think one of
the things that you have to do is examine the person, the
persons who madg these reports where on April 14th they have
one story and then on July 7th you have another story. I
mean, that. type of things doesn’t inspire confidence when I
read it. If the information was thexe to reach the
conclusions in the July 7th report, why didn‘'t that person
get to that conclusion a lot scooner and a whole lot of
pecple’s would have been a lot smoother. Clearly somebody
dropped a bomb in the examination process, and you have to,
and I think to ensure ccnfidence youAhave to go back and
find out what had happened. And that may mean some sort of
investigation of that, of the investigation. Go hire
outside counsel and have them find out why the story keeps
changing because clearly the staff sﬁory keeps changing.

And I don’'t know why and I'm not here to judge, but that

seems to be a problem. And maybe the citizens’ confidence
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in this process will be‘enhanced if you do that. I mean,
I'll get off of this box. But Irthink that people have a
right to get on.-with their lives and you have an obligation
to make a decision -- and make a decision today. Because if
it were, if the Amy Presleys of the of the world have their
way, we-ain’'t never moving into Clarksburg. And that’s just
Wrong.

CHAIRMAN BERLAGE: Thank you, sir. Mr. DeArros.

MR. DeARROS: Good afternoon, members of the Planning
Board and county citizemns. Thénk you also to Steve for his
spirited testimony earlier. It was vexry enlightening. I'm
a three-year resident of the Clarksburg Town Center and I
gettled into place in May of'2002: When we first looked
into Montgomery County for our relocation,‘the.Clarksburg
fown Center was only a dream; it was just rolling hills and
up céunty Montgomery County,.and it had yet to form out of
the dust. As a staff member.of the CTCAC, I whole-heartedly
endorsed the testimony provided earlier by the co-chairs and
the counsel for the CTCAC. But I speak to you now not as a
member of that committee or of the Clarksburg Civic
Association which I am but I speak now as a concerned
resident of the greater Clarksburg community in general, and
just as an éside, what would be nice to come out of all of
this, it would be to see -- somehow the building codes could

map a little more closely to the zoning regulations. Of the
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many points outlined in the letters, and the phone calls,
and the meetings, and e-mails and the excellent
presentations for everyone today at this hearing and the
further rebuttal and debate that which we’re about to hear,
I'm most interested in calling out the four specific points.

The first is the height and setback violations because
they speak to a laréer pattern of creative medification that
the developers made to thé Town Center program, and then
other than greedily leveraging é wildly booming market I
can’t fathom any other reason not to build this beautiful
community the way it was intended. Now on the other hand it
is impossible that there was not enough explosives on the
whole East Coast to loosen the bed rock encugh to put the
basements in the ground? That’'s a mattef for CPJ. A builder
can still have expensive homes with high ceilings iﬁ the?
took the time to put the Basement under the ground.

Second: Missing featﬁres from the town. The planned
and approved features such as O Street and the pedestrian
mews, and I’11 skip over to the fundamental aspect of
Clarksburg as the rich history and I really appreciated Jean
Cryor's comments about the history. I must advice this
august body that the developer is going to submit the,
excuse me the seven amendment package coming up and among
those there is an attempt to wriggle out of moving the

historic Hars Wilson home, and I‘d like to call attention to
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the June 8th ‘05 historic preservation commission staff

st the Town Center. Okay we
need to think of thé greater Clarksburg community at all.

So 1f we could skip the sanctions uhtil the entirety of all
issues have taken place and remember to put a moratorium on
any further construction of residences and such until Up
County Regional Services, DPWT and M-NCPPC could get
together,

CHAIRMAN BERLAGE: I'm afraid your time is up. Thank
you very much for your testimony. I just want to say to Mr.
Spanos and the other contract purchasers who spoke earlier
that we assure you that the Commission is very aware of the
situation of person’s innocent third pafties that have
bought properties in Clarksburg. We are not unaware of what
kind of complexities and emotional turmoil that might
provide for some of the prospective purchasers and we’re’
going tg talk about that issue this afternoon: That is not
something we are putting aside. We're very, very focused on
it. Thank you. The next group is Joel Richardson, Caitlin
Young, and Esther King. Joel Richardson is first. |

MR. RICHARDSON: I'd like to begin by apologizing for
my lack of discretion. Because I'm going to discuss issues

that others have seen fit to gloss over and not reflect on.
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We’ve heard an incident by a staff member referred to as an
unfortunate mistake, a bad decision, an incident. What
happened was a crime, what happened was a violation of

rofarrino
¥ Sy e S wiE o Llu

to the
alteration and making false entries in public records.
The parties before you have claimed that all mistakes

were made in good faith. I think that remains to be seen.

nd and I encol

—— Ll

I int
matter to Maryland Attorney General’s office for further
investigation of any actions taken by that staff member or

any involvement or knowledge by the developers and the

that action. It is hi

builders in

should be considered a possibility, that the developers at

least were aware of that alteration. In fact they had

signed on to a document, which had later béen altered. They
sat here and listened to testimony about that alteration,
about that do;ument and made no mention to you that that’s
not the document they signed, that’s not the situation that
was at that time. -As a member of the bar of this state, I
find it disgraceful that a member of my profession came
before you and at the very least, exhibited gross negligence
with respect to the authenticity of the document before you
that the& had signed on, to that they had accepted

responsibility to uphold. I encourage you to take these

matters into consideration. If you have any inclination of



(3]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MCPB 7-07-05 Hearing, Clarksburg Town Center -114 -

not finding a violation I encourage you to wait for that

decision, wait for the cr

Af there was any involvement in that falsification. I think

forgiveness than to initially ask for permission. And I
think clearly that’'s what has héppened here. Thank you.

CHAIRMAN BERLAGE: Thank you, sir. Caitlin Young.

MS. YOUNG: Hi, my name is Caitlin Young and I'm an
MCPS teacher, and in order to be here right now I‘m missing
an MCPS grading reporting meeting which is an equally
contentious topic. So I don‘t really mind being here, and
I'm here because I love my condo in Clarksburg Town Center
and I would like to see it built. It has the perfect floor
plan for my dauéhter and me. It overlooks what will be a
beautiful tree-filled park for my daughter to play in, a
place for her to make new friends. We’ll be able to walk to
the shopping ceﬁter just a short stroll over the bridge and
eventually I'1l]l walk her to the new elementary school down
the street. I love my condo so much that last November I
scraped together a down payment, borrowed from friends and
family and signed a contract to buy my first home 23902-A
Cataba Hill Drive. That was seven months ago and I still

love my condo even\though it is yet to be built.
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_Apparenfly a lot has occurred in the last seven months
to hold up its construction. A document may or may not have
been altered, buildings may or may not be built toé close to
the street, Giant may or my not be the neighborhood grocery
store, and the building in which my condo is located may or
may not be a few feet too tall. I don’‘t know. What I do
know is that all of these maybes are wrecking havoc in my
life. I'm on a month-to-month lease awaiting construction.
My initial down payment, which could be occurring equity in
a finished home is sitting idle and would now be
insufficient as the down payment with escalating real estate
prices. What I gather from reading the papers is that this
group is gathered here to look at the big picture,_to make
decisions about whether to levy fines, how much, and against
whom, essentially to determine who is at fault and to write
the wrongs as much as.possible. Please dén’t forget to look
at the smaller picture as well, one prospective homeowner
whose troubles may get lost amidst the seemingly bigger
concerns of a small albeit cutraged citizens group and out
of state developer and the many builders in Clarksburg Town
Center. The height and setback matters need to be resolved
as quickly as possible. I ask the Planning Board:to apply
the height requirement of four stories not a numerical

height limit. My building will be beautiful and will fit
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perfectly into the community. I love my condo and

CHAIRMAN BERLAGE: Thank you. Esther King.
my name is Esther King. And I’'ve lived
in Clarksburg for over forty-nine years and I worked an

al master plan. What 1is being done is not anything
like what the master plan called for. Violations have been
made on both the building heights and setbacks. Re£a11 has
been reduced -in half and roads have not being built and what
roads we have the developers have torn up. I attended and
spoke at the last hearing in April both as a private citizen
and as a member of the Clarksburg United Methodist Church.
This church is in the historic district and backs up to the
Town éenter, it’'s a beautiful historic church and sits én
one of the highest pieces of land in Clarksburg, and has
always been a focal point of Clarksburg. Our church was to
have been a focal point ofqthe Town Center, and no houses
backing up to the church would have been any taller than the
church. But that is not what happened. We have three and
four-story townhouses right up to the church, and the.road
in the Town Center, which was supposed to make the éhurch
the focal point, does not exist, and neither does the park.
Also during the construction, and this ié a new issue T
don’t think you‘ve heard it before. During the construction

of the Town Center, all the topsoil was piled up like a
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mountain behind the church and it was much higher and due to

it
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contaminated our well there at the church. All the land had

farmed for many years. And the farmers used fertilizers
with different kinds of chemicals, and those chemicals is
what contaminated our well, and due to this pile of soil
being left there for an extended period of time. Since our
well was contaminated we’ve had to use bottled water there
at the church. We're now in the process of héoking up to
city water and sewer, which is quite expensive. And we feel
that if the developer had not contaminated our well we would
not have had this expense. We also feel the developer
should be held responsible for this. When calculating the
fine on developers, you should take our expenses for hooking
up to the water and sewer under consideration for
reimbursement. Thank you.

CHAIRMAN BERLAGE: Thank you, Ma'am. That céncludes
this group. The next group is Jaya Nagda, Niren Nagda, and
Carol Smith.

CHAIRMAN BERLAGE: Jaya Nagda, go ahead.

MS. NAGDA: Good Afternoon. Mr. Chairman and
Commissioners, I‘'m Jaya Nagda and I live with my husband in

Clarksburg Town Center. I'm truly disappointed at how much

‘we have been let down by the builders, Newland Communities
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and the Parks and Planning. When we signed the contract to

n 20072
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the historic character of Clarksburg have turned ocut to be
just dreams. Numerous conveniences and amenities were
promiséd, but very little has been delivered. We notice
that residential buildings that bring revenue and profit to
the developers and builders have been quickly completed. On
the other hand the construction of community amenities has
been endlessly delayed.  Indeed, While we were promised a
pool and a community center some time ago, neither has been
completed to date. We have recently learned that no trees

can be planted on our street, Branch Briar Way due to

utility easement. This was never brought to our attention

when we were signing the contract. On the contrary such

basic items were explicitly promised by NV homes. We
believe this is just one more serious case of
misrepresentatioh. We are requesting you the Planning Board
to hold the developer and the builders responsible to follow
the rules and regulations associated with the master plan
and related planning documents. Thank yoﬁ.

CHAIRMAN BERLAGE: Thank you. Niren Nagda.

MR. NAGDA: Mr. Chairman and Commissioners. I'm Niren

Nagda and I live with Jaya in Clarksburg Town Center. I'm a
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member of the CTCAC ana fully support the CTCAC position,
whicﬁ was solaptly and so correctly and so precisely -
deécribed by Amy Presley as well as our counsel Mr. Knopf.

On April 14th our genuine appeals to the board to
seriously consider the issues related to Clarksburg Town
Center were summarily ignored. That has led to a deep
distrust of your staff, your process and not to mention the
decisions.by the board. However, if you would like to show
us the citizens of Clarksburg and the rest of the county
tﬁat you’ll take actions consistent with your charter, I
reguest you to please consider an act on the following three
items.

Number one, show respect to the Clarksburg méster plan
and related planning documents and the process. As you
know, we have a lot of ou? tax dollars invested in the
process.

Number two, consider all violations together in terms
of the magnitude and their implications on the ﬁommunity.
As you are aware there are a number of violations that we,
the citizens, have uncovered. 1If yoﬁ recall, on April 1l4th
you had considered only one issue namely the height
violation. Today, we are considering two violétions, two
violation categories and tha; is height and setback. If we
continue to add one such violation at each new

reconsideration hearings, it would certainly take us six
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months or more even to understand the vastness of the
problem created by the developer and the related parties.

Number three, eéqually importantly please don’t hide
behind the excuses, such as, well our staff is overworked.
Sorry,.we had cne bad apple in terms of staff member who has
since resigned, or one that’s in the current documents, due
to the confusion over whether the planning board or the
department of permitting services was supposed to monitor
the project, nobody did. These are worse than dog éte my
homework that an eight year old says to the teacher or their
parents., So these are just excuses for not taking a firm
action against the developer who has totally abused the
system. If these are not truly and compfehensively
addressed I believe that the charter of the Maryland-
National Capital Parks and Planning needs to be reevaluated.

CHAIRMAN BERLAGE: Your time is up.

MR. NAGDA: Thank you.

CHAIRMAN BERLAGE: Thank you, sir. Carcl Smith.

MS. SMITH: My name is Carol Smith and I'm a co-chair
of the CTCAC and a resident in the Town Center. I‘'m alsoc an
innocent third party.

In spring of 2003 my husband and I took a Sunday drive,
which led us to the Clarksburg Town Center. At the time we
had no intention of moving, we lived in Germantown for 13

years and it was finally starting to take shape and we were
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comfortable. We were so enchanted by what we were told

about this new community, a neo-traditional community that

gspace and parklands connected by bike paths. A walking
community where we could stroll only a couple of blocks and
be in a new vibrant Town Center with fountains and park
benéhes, shops and boutiques, dining and cafés, a gathering
place. There would be an upscale grocer, doctors’ offices
and more. And the best part, it was still in Montgomery
County. |

My husband and I are not naive or easily swayed by
impulse. We did our homework. We researched the master
plan and adjoining properties all throughout Clarksburg and
we decided we liked what thié new community offered and
would soon become. We learned that the County intended to
correct all the issues they’d had with the buiiding of
Germantown’'s Town Center. This community was considered the
last frontier in Montgomery County and a model for future
development in the County. In good faith, we decided to
invest in this community. At this stage in our lives and
with our children grown we were ready to enjoy ourselves, to
entertain in a home large encdugh in a community of
distinction where we would feel a sense of joy each time we
arrived at our new home. We love our home. NVR built a

beautiful home. But that is not the issue. What we did not
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know at the time we invested in this community was that the

plans for our new community were on a colligion
major disappointments and broken- promises. Little did I
know that I would soon be called on by my more than one
hundred fellow neighbors to investigate and audit the
County’s planning process. No tax paying citizen should
ever have to send countless hours auditing a system that is
governed.by the County. No tax-paying citizen should have

to give up nights, weekends and vacation time to spend

poring over documents and site plans. Discovering violation

after vioclation. I believe in volunteering, but I was under

the impression this was work that developers, lawyers and
County officials were paid to pay attention to. There are
much greater causes in my life that I believe I should be
volunteering my time and energy to. We have a son in Iraq.
While my commitment to fighting for this community is solid,
my heart is with my son and his fellow soldiers. I too
would like to get on with my life.

It is true that some problems cannot be corrected.
Although issues wére brought to light in encugh time to make
appropriate alterations, additional damage has been done by
eliminating.the pedestrian mews connecting the historic
district with the new Town Center. The gateway to the
community has been closed. I ask the board to call out

these violations, investigate all the issues brought to the
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attention over the past year and the impact that they have

on thig community and for those Clarksburag residents who
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County officials for the betterment of Clarksburg. It is
important that vou take into_account all that is before you
prior to considering appropriate sanctions. I was
disappointed that the Board had the opportunity on April 14
of this year to call out these violations but found language
that allowed a way oqﬁ. This is not a cése of ambiguity.
This is not a question of which department is supposed to
enforce which.rules. There is no Question that this is a
clear disregard for standards set by the County and agreed
upeon by the developer. The site plan development standards
are clear as they also were in the project plan, pfeliminary
plan and site plan enforcement agreement. With the retail
section still to come, it is important that future
construction meets the vision and intent of the master plan.
This is an opportunity for the board to gain back the trust
of taxpayers in Mentgomery County. Thank you.

CHAIRMAN BERLAGE: Thank you very much. The next group
is Dan Wilhelm, Max Brownstein, and James Richard. You may
go ahead, Mr. Wilhelm;

MR. DAN WILHILM: For the record, I'm Dan Wilhelm. I am

president of the Montgomery Civic Federation. Wayne spoke.
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for the civic federation today. I'm speaking as an

homework they have done. It’s an education just sitting

here listening, I’'ve bee

than just Clarksburg, it affects the whole County and the
integrity of the entire planning process. You need to take
actions to fix this process and all the pieces of it. I'm
sure we've heard all the pieces, one of them is the
relationship between yourselves and Department of Public
Permitting Services on the enforcement issues. And the
other-is -- my understanding is that yéu have always done
some degree of enforcement and you need to beef that up and
improve that area. There’'s also a gquestion that comes to my
mind listening to what kind of changes your staff has the
authority to make. And I would suggest that that be
clarified and made clear. My understanding has always been,
it’s minor Ehings, move a building‘a foot here, a foot
there, that type of stuff, nothing major. And anything
major needs Eo come back to you and go through the whole
hearing process. If there’s, after you sort all tﬁis stuff
out, if there is legislation that needs to be done, I would
encourage you to propose that to the council and encourage

prompt action. My thing to you is we need to act promptly
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on all these things. Wayne's comments about accepting

for the govefnment and also I have done it for an industry.
When we have a requirement says four stories or 35.feet, I
would expect both those conditions to be met. You know, vou
don’'t do one or you don‘t do the other. You have to meet
both of ‘em. So you meet four stories and you meet 35 feet.
And I‘'ve been on the government side, federal government
now, evaluating things, and if I was doing én evaluation I
would say, a bidder’s not requnsive if they don’t meet, in.
this case the 35 feet. So the argument that you pick one or
the other I don’t think holds water. I would also encourage
you to list all the other violations before you flip and
make a final decision on what the sancﬁiona should be.
That’'s all I have to say. Thank vyou.

CHATRMAN BERLAGE: Max Bfownstein.

MR. MAX BROWNSTEIN: Max Brownstein, speakiﬁg for the
Strathmore-Bel Pre civic—association. Hello everybody. We.
have before us today, a situation I thought we would never
see in Montgomery County. An occurrence wherein a member of

the planning staff altered a document and resigned after its
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discovery. Of course, there should be an invéstigation as
to whether this was an isolated incident carried.out for
honest but unwise reasons. The investigation éhould assure
us that other incidents of this type‘have not occurred
whether by the same individual or by others. As to the
viclations of the site plan for the development in
Clarksburg, the absolute maximum penalties prescribed by the
laws and regulations sﬁould be levied in this matter. The
reason 1 favor the maximum is so that in the future no
builder or developer in their wildest dreams would even
think of violating the site plan for a development. Also
the violationé of site plans should not be rewarded after
the fact by making them legal by changing the plans to
conform with the illegal action. That’s utterly ridiculous.
If there is a need to hold currént or pending property
owners in Clarksburg harmless from unclear titles, let the
guilty developer pay for the title insurance or whatever it
takes to give them a clear title. In addition no portién of
those fines should be escrowed for later use to pay for
amenities at Clarksburg. Those who were due to furnish
those amenities in the first place should pay for.them over
and above any fines they pay. 1In all the reporting about
this matter some areas of urgent need have emerged. One
area is that involving the inspectors neeaed to check on

buildings as they are constructed to make sure they conform
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to site plans and the pertinent codes. It appears to me

thoro
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s a need for another dcozen inspectors o that they

can proactively perform their duties as opposed to waiting

Another item to have positively decided is the question
aé to which unit, permitting services or development review
is supposed to be the height inspector. I hate to say this
but I‘m reminded of that famous guestion. Who's on first?

In conclusion the area that alsc needs a proactive
approach is in the higher echelons of Montgoméry County’s
government. To Douglas Duncan and his staff, to Thomas
Perez and the members of the County council. To Deriék
Berlarge and the members of the planning board and their
staff, I say please, please watch our store. Thank you

CHAIRMAN BERLAGE: Thank you. James Richard.

MR. JRAMES RICHARD: I would like to take this
opportunity right now to thank all of the commissioners to
héve allowed me the opportunity to share with you one day of
the ordeals that my wife, myself and my son we have been
going through. I myself am also a Montgomery County math
schoolteacher. We have poured all of ou£ savings, 41K, 43B,
457, anything we can get our hands on to, to get this town

home that was built by NV Home. We have sold cur town home
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‘since April because there was something that was going on

..... you know we said that we were supposed to be moving in
around May or so, so ever since, by the end of April we had
already sold our town home. Ever since then we’ve been
renting back from the new owners. Three days prior to
settlement, that Saturday we were very eager to move in into
our town home, packed, both parties myself and my wife and
the other party we packed ready to go. Then I came from
church Saturday afternocn and I saw the light blinking. I'm
like okay, then when I played the message, I almost passed
out. The message says that we will not be ablé to move in
into our new place due to some height and restrictions and
setback. At that time my wife and I, we didn’'t know what to
do, because by then we’ve already been renting from the new
owner, 60 days.

My biggest problem that I have at this point is, we’'ve
done the walk through on our home already. The house is
just sitting there. The new homeowners that bought the
house from our home, from us hasldecided toc extended our
lease for another 30 days, which is good but the problem
is, we have ‘till the end of this month to move.out. My
biggest concern is, i have a son who has special needs. For
the past four months every single afternoon I’'ve been taking
him to the town house in Clarksburg that was built by NV

Home to get him acclimated to the area, because any changes
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in his social development sets him back about six or seven
months in his stages of developmental. So I have.to make
sure tha; I keep up, I kept bringing him back, get him
acclimated to the park, seeing the new town home. This way
when we bring him there, it will not be all new to him. At
this stage of the game I feel like if I were to go move to
at an apartment to, let’s say another building, it’‘s going
to set my son back about six months. We already have enough
problem. I mean, if you guys have kids, especially kids

with special needs, especially kids with special needs, it’'s

a handful of work that we have to, that we’'re been committed

to work with my son. At times sometimes I wake up in the

morning I don’t know how I'm going to make it through the
day and having to deal with this, it'’'s another burden.
What I‘'m proposing, our townhouse right now is just

sitting there. We’ve done the walk through, everything is

ready to go. Our lives have been affected by this. So I'm

proposing whatever setback or violation have been occurred,
if there are any, I propose that you let the hpme owners
move in that has been affected by this ordeal and let, deal
with the builders by having paying the fine or loock over the
site plans to rectify whatever situation needs to be
rectified. At this point of the game we are asking you guys.
to please help us move into our new home because we have

nowhere else to turn. And I've given everything I've
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gotten, in terms of money, resources into this town home and
we have nowhere else to go. Next step from here is becoming
homeless. And my biggest concern again is my son and my son
is my livelihood. As you know, through allrthese ordeals he
is going thr&ugh, we still love him; we’'re willing to put
every effort, time. By the time I come ocut of work I'm so
dread -- as a teacher I feel like when I get home I don't
want to look at my son as another full time job. But for
the love of my son we do what we do for him. So I’'m asking
you guys on my wifg and my son’s behalf please help_us get
into our new town home. Thank vyou.

CHAIRMAN BERLAGE: Thank you very much, Mr. Richard,
and T am truly touched by your testimony. And I promise
you, we will take your concerns véry sericusly. Thank you.

MR. RICHARD: Thank you.

CﬁAIRMAN BERLAGE: The next group is Lee Chin, Lin
Fantle, and Ginny Barnes. Lee Chin is first.

MR. CHIN: Okay, my name is Lee Chin. About four years
ago we come. from [inaudible},phat ig in northwest in Japan.
And actually sir, we purchased a home from the Craftstar
house at the end of December of last year.

This.is the first time we bought a house. It’‘s also my
American dreams. And we already invite my parents to visit
these countries. In my invitation letters, I told them I

would like you come here because we bought a new house and I
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would like to show you how great is this country: And I

aloam whyvy T rams
uJ—D\J’ WL&I o rla Ly
very, it’s dream country. It's a beautiful country. But I

don’'t know what things happened here. My house cannot be

finished. So I wish the board and people can give us a

dreams to let our house build
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it again. Thank you.
CHAIRMAN BERLAGE: Thank you very much. I see that
Barry Fantle is next, is alsc signed up. Why don’'t you come

cn up Mr. Fantle? Jinnv Barnes is the next sppakpr, And

then we’ll get the Fantles. I assume you’re probably
related.

MS. BARNS: For the record, my name is Ginny Barnes and

citizens association. I‘'d like to read a brief letter to
the planning bcocard by our zoning chair and then I'd like to
make a few personal comments.

On behalf of our membership, we write to expréss our
gréve concern over the iséues raised by allegations of
violations of height and setback requirements in the
development of Clarksburg. We have studied your staff
recommendations and concur with your staff finding that
these violations did in fact occur. It is our understanding
that there are other allegations concerning violations,

which have not yet been addressed by your staff. We would
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gsubmit that the planning board should make sure that all

210 Ll L

or negligence has occurred and certainly that no question
remains unanswered or has not yet seen the full light of the

board’s scrutiny. We would alsc ask that you examine the

causes and circumstance, which have led to this distressing

turn of events, which has citizens rightfully questioning
the processes, which we are asked to reiy on. Master plans,
site plans, inspections, permitting, these are things in
which we are asked to place our trust. We ask that you
fully and completely discover how and to what extent the
public trust has been violated. Tﬁat’s the extent of the
cfficial statement'but I would like to say, because I've sat
through the most all of this day’'s testimony_thaﬁ I'd like
to first comﬁend.ﬁhe Clarksburg citizen’s advisory committee
for the extensive work they did in their investigation, and
I‘d like to_say to those who have disparaged them for one
reason or another that as a citizen of this County who has
been an activist for the last 15 years, you do not get

involved in scomething like this, if you have some little
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private agenda. You do it because you know something is
wrong in your community. It is an insult to all activists to
make the kind of comments about the work of these folks that

has been made today. And I'm particularly commending them

for the full'range of violations that they’ve brought to

light. Because if this is in fact a quasi-judicial session,
then what I have seen goes to pattern, and the pattern here
is that the master plan even in concept has been ﬁiolated.
Not to mentionbthe site plans and setback restrictioné that
have already been identified. And I, as someone who worked
on our master plan, would like to say that this violation of
the public trust which I think is so overriding for you to
address is causing me to think maybe I need to go back and
look at my master plan and Fortune Park and any of the other
big developments that are supposed to take place under it
and see whether there’s been some discrepancies there
because it’s obvious that if I don’t do it, it’s not going
to get done.

| What happened here wés the citizens, well-meaning and
very reluctant I might add, I'm sure of it because I‘ve been
there myself, got themselves involved in something that was
not being taken carxe of by the agencies they trusted to do
so. And that’s you’re big issue.

Our Citizens Association has been in existence since

1947. 1It’'’s one of the oldest citizens association in the

county. And I can assure the residents of Clarksburg that
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are here today that this is not just a Clarksburg issue.
This speaks to the whole range of trust issues thét we have
as citizens. I've always thought I could, if I couldn’t
count on anything else in this world I could count on the
site plans and master plans and work that I've done with
planning Board staff, whose integrity I did not.question.
And now I have questions, big questioné and I'm hoping that
you will address that. I think that’s of paramount
importance. And the people who are hurt here, the
individuals should look to the developers for their
solutions not just to yoﬁ. Thank you.

CHATIRMAN BERLAGE: Thank you very much. Let me make a
scheduling announcement. We have 4 speakers left. We will
hear from those 4 speakers. We will then break for lunch.
The lunch break will be 45 minutes. At the end éf the lunch
break the complainants and the respondents wili each haveAiS
minutes additional rebuttal time and then the Board will
deliberate. Lynn Fantle is next.

MS. LYNN FANTLE; Good afternoon. My name is Lynn
Fantle and I live at 12711 Clark’s Crossing Dfive in
Clarksburg. It happens to be one of the houses that you saw
in those slides where they asked you to find the house with
the vieclation. I know this because My house was the house
Qith the violation in the picture. It’s a single family
home and it’s built by Miller & Smith. It’s a very nice

house but we definitely have an issue on our side yard which
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was first brought to my attention in 2002 when the
landscaping folks came out and tried to plant not one, not
two, not three, not four, but six trees in the &6 feet
between my house and the sidewalk. I’'m not really sure why
they thought this was feasible. Perhaps it goes back to
some original plan but I literally had to walk out and stop
them as they were digging holes with a great big piece of
machinery in my front‘yard. And now I‘d like Eo read
something.

I'm one of the first home owners in the development.
And I've watched the town center grow for about 3 years.
Before that I lived in Germantown where I watched the
planning process take place for Clarksburg Town Center as a
concerned Montgomery county resident and as a tax payer.
It's been obvious for many, many years that there is and has
long been a clear plan in place to {inaudible) the
development of this new town with connections to historic
Clarksburg. Ideally to phase i;,'but most importantly to
avoid overwhelming the old town and dividing the 2 parts.

The master plan itself acknowledges the time and effort
that went into the development of the vision for the new
town of Clarksburg in the very first paragraph I believe of
the introduction. And it reads as follows. This plan is a
combination of a 5 year process that has featured over 30
meetings of the Clarksburg master plan citizens advisory

committee, 13 planning Board work sessions, 17 county
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council planning, housing and economic development committee
meetings, 7 county council work sessions, community
workshops and a variety of plannipg topics, property owners
workshops, technical worker meetings on staging and
impiementation and close co-ordination with governmental
agencies affected by the plans recommendations. Indeed as a
member of'the master plan citizens’ advisory committee, .
Steve Klebencff, one of the first developers must certainly
have been aware of the vision that was being crafted for
this final frontier of Montgomery county. To argue as some
have that there’s no clear vision, that it’s unimportant
because it's outdated or that the vision ought to be revised
by current market forces is laughable.

There is and was a plan created because Clarksburg is a
valuable place in many ways and it is an honor to be able to
develop it on such a large scale. Subsequent developers and
builders have each signed site plan enforcement agreements
that held them to this vision, spelling it out in quite
specific detail for them. If for some reaéon, they could -
not hold to these plans there are processes in place to make
modifications to the.vision with the input of the community
and of the governmént. To argue further that lack of
enforcement of the vision equals revision of it or worse,
revocation of it, is specious. Newland Communities has made
numerous additions and subtractions to the original plan

they signed on to and up for. They’ve added more pavement
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and building mass under the guise of market forces. They’ve
subtracted green space, community'gathering areas,
architectural interest and most egregiously, connections and
continuity of the greater historical Clarksburg community.
They’'ve done so without amendments, without community input
and without asking for permission to do so from the
government authority for these changes, namely, M=-NCPPC,
excuse me. These changes have been methodical and they have
certainly been willful. The subtraction of a vista,
pedestrian mews and street connections do not accidentally
or mistakenly happen. Their deletion rather must be planned
and crchestrated.

I believe it's premature to call for specific sanctions
until the full spectrum of violations can be unveiled and
the magnitude of these changes is fully realized. A token
slap on the wrist would be nothing more than a slap in the
faces of the Montgomery county residents and tax payers,
particularly those in the Clarksburg area but also to every
one of them whose taxes went to pay for the planning process
for the last 10 plus years. It would not adequatgly
reinforce the importance of the general plan and the
indiviéual area master plans with their accompanying project
and site plans to Montgomery County. Rather it would
emphasize the lack of esteem in which they are held by the
planning Board itself, an irony indeed.

CHAIRMAN BERLAGE: Thank you. Barry Fantle.
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MR. BARRY FANTLE: Hi, my name is Barry Fantle. And I
live in Clarksburg Town Center with my wife Lynn. Newland
Communities’ website states that the Clarksburg community
and Montgomery county Maryland is.designed to refleqt the
rich history oﬁ a town foﬁnded in 1752. Expertly crafted
homes reflect careful adherence to traditional architectural
styling. Homes will be surrounded by acres of lush parkland
and a retail district will be an integral part of the town
sqguare. This is what I and numerous residents thought we
were buying into. |

Abcut a year ago Newland Communities unveiled its plan.
for the retail section of Clarksburg Town Center. Residents
were shocked. Instead of the promised, traditional town
center that was pedestrian-friendly, Newland was building a
typical strip mall that was not only pedestrian-unfriendly
but probably dangerous to anyone that dared to leave their
car at home. In response concerned residents formed a group
that represented the community. rThe intention was to work
with the developer to come up with a better plan. The new
center would be closer to the originally promised town
center concept and in accordance with the original project
plan.

Well it turns out not only was Newland trying to get
away with building a sub-par retail area, they were reducing
the amount of retail space that was originally promised and

ignoring some of the set back and height restrictions in the
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project plan. They have also not provided promised
amenities in a timely fashion. The pool, some parks, tennis
courts and trails were supposed to be completed by the time
the 540" permit was issued. There are now over 700
recor&ed permits and there are no trails. None of the pools
has opened. What we have here 1s a pattern. A pattern of
broken promises and a failure to abide by guidelines and
rules that Newland fhemselves agreed to. Which brings us
here today. Quite frankly I'm not even sure why we are
here. All this should have been taken cére of in April.
It's obvious that Newland has allowed the height
restrictions to be ignored. The site plan clearly states
that multi-family buildings should not be over 45 feet and
that town homes should not be over 35 feet. The plan was
developed carefully by the county, developer and its
residents.

Plus I would hardly say that the scale of the'multi—
family buildings are desiéned to reflect the rich history of
a town founded in 1752, nor would I say that thef pay
careful adherence to traditional architectural styling. It
is shameful and inexcusable that the developer be allowed to
violate these plans unpunished. It is shameful that he even
got away with it in the first place and it‘s shameful that
it took a bunch of private citizens who have sacrificed
their time and money to bring something up to the county

that should have been caught by the county. Being
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overworked is ndt an excuse. Lots of people are overworked
but they are still held responsible to do their jobs
properly.

Why have a project plan, if it’s not meant to be
followed, why even have a department of Park and Planning if
ﬁhey're ﬁot going to enforce the plans that they approved
and helped developed. The county needs to step up and hold
Newland accountable for their actions. To do nothing will
send a message that developers do not need to work with the
county, they run the county. To do nothing will let
residents know that.the department of Park and Planning is
an irrelevant égency with no power except to assist
developers. But acting now can send a positive message that
residents can count on the county to not only help develop a
project plan but that they are willing to make sure it’s
followed properly and hold developers accountable for
violations. Thank you.

CHAIRMAN BERLAGE: Thank you. The last 2 speakers are
Richard.Kauffinger, and Steven Burns.

MR. RICHARD KAUFFINGER: For the record, my name is
Richard Kauffinger and I'm appearing today on my own. 1I’'m
here today to present my observationg on the specific issues
involved in the Clarksburg Town Center and the optional
method of development in general.

My belief is that this crisis has been long coming.

The systematic weaknesses in the optional method and its
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processes became obvious to me 20 years ago during the
review of the Parker farm proposal for a PD zone. Those
weaknesses were that the developers and their attorneys
utilize a strategy, which is to push the regulatory envelope
to the maximum in every way and more importantly the binding
elements and site plans are not comprehensively policeg by
the assigned authorities. These weaknesses are particularly
amplified when the finished lots are sold to other home
builders. I learned this first hand again with the
pre&iously referenced Parker Farm project where the binding
elements specified that single. family homes would have brick
fronts. A small, independent home builder purchased 4 or 5
finished lots and was completing units when I discovered
that none of his homes had brick fronts. Despite his
arguments that he was not told about this requirement by the
developer, that he had received all the necessary approvals
and finally at this point the addition of brick fronts would
create severe financial handicaps, he was ordered to provide
the brick fronts. But the action required the surveillance
by citizens, not the appointed authorities and this is an
ongoing problem. This failure of the authorities to closely
monitor the provisions stipulated in binding elements and
site plans hit a crescendo, in my view, 10 years, 10 plus
years ago. At the time a developer was planning to sell off
the green space for his project for the building of the new

Burtonsville post office. Steps were taken only after an
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outcry by citizens to this outrageous violation of the
binding elements under the optional method. It’s my belief
the problem is also tied to the simple fact that your staff
does not enjoy the day to déy protection of ex parte |
communications.

They are bombarded daily by developer attorneys and
their experts making points large and small about their
proposals. This incremental approach to getting approvals
for various elements and changes has often led to final
developments thét differ greatly from the goals and visions
of the original concept plans and I see my time is up. Thank
you.

CHAIRMAN BERLAGE: Thank you very much. Mr. Burns.

MR. BURNS: Thank you very much for allowing me to
speak today. I spoke to you at the April 14th meeting also.
At that time my building, and I'm on a condo Boérd of 12824
Clarksburg Square Road, that’s called building 3 in a lot of
the parlance here. And ét.that time, my building and a
couple of other buildings were in gquestion for a possible
height violation. Now it looks like I have a lot of company
in that particular situation. I’'m hearing hundreds. I
don’t know.

Since then I've also spoke with CTCAC people and I
realize that they have very legitimate concerns. Therefore
I don‘'t really have any, you know, I have no opinion

officially on investigations. I think any fines are between
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this council and the developers if there are any at all, the
amenities, the get backé, all those things.

I guess the number one thing I want to say here is that
please do everything you can to keep my building iegal.
Please follow your staff recommendation. I'mean'there’s a
thing you have to understand is that our building was
actually specifically mentioned on the April 1l4th hearing.
So as of this minute we're really not in violation. I
realize that'’s probably going to change after lunch possibly
but, as of right now, I’'m, myself'and my fellow owners and
residents ‘are living in a legal building. And by then if
that could switch, it’s like we're on this legal roller
coaster. Well you may be in violation, you’re not in
violation, you are in violation. So like the other people
here that have buildings started and all like that, keep in
mind that, you know, we need to have this settled quickly
with respect to the height plan.

I grew up in Columbia in neighboring Howard County
which was one of the first mid-Atlantic experiments with
planned housing. My father was in Rouse Company like that
and I've seen that happen. I lived the last 18 years before
I relocated to the metro area in Chesapeake city, Maryland.
It's a historic town that actually had 2 booms. It had a
colonial area 1830's, when the canal was built. And then a
1920s boom until the depression hit it. And it’s

interesting I mean each of those areas is going to look
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different you know f:om the other one to this day. If you
look at it over centuries, I think it’s just something you
have to keep in mind. The driving force here is the need of
housing. You're going to have housing somewhat different
than the area.

I walk around Clarksburg all the time. Most of it’'s
built or started at this point in the town-center and one
thing I’'ve noticed. I've bfought a computer full of
pictures but I think everyone’s pictured out right now. I
sent you a letéer with one that shows that our building
height in particular is way below that of grade of some of
the town houses up by the swimming pool and community
center. It’s a very contoured area. Some peopie are lower.
Some people are higher. You get some exXxtreme angles based
especially during the construction process.

So basically I will just encourage you in my last few
seconds here, if at all péssible, please drive out to the
area. Look around. Walk around it, and make sure that
comes into your final decisions on how to deal with this.
Thank you very much.

. CHAIRMAN BERLAGE: Thank you very much, Mr. Burns, and
to everyone who has testified sé far, thank you. Your
comments were very, very helpful and will be considered
carefully by the Board. We are going to take a lunch

recess. We will reconvene promptly at 2:30.
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EHAIRMAN BERLAGE: We're about rea&y to get started again.

We will now proceed to receive rebuttal presentations
frqm the complainant and the respondents respectively, since
the original agreement worked out by counsel this week was
for 15 minutes for each side, I'm going to hold to that.

The Boafd will then deliberate the issue of whether or not
there are violations.

In the évenﬁ that the Board does find violations, we
will then proceed‘to the second phase of this hearing,
dealing with the appropriate remedy. And if we get to that
stage, we will have additional presentations from staff, the
complainants, the respondenté, and a small number of public
speakgrs who have signed up on ;hat as well. But iet us
proceed immédiately to rebuttal presentations from CTCAC.
Welcome back Mr. Knopf and Ms. Presley.

| MS. PRESLEY: Thank you.

MR.. KNOPF: Thank you. Good afternoon. In my opening
remarks, we sald that we thought the, restoring the
integrity of this Board and the planning process required
that you find violations all at once, not piecemeal, and
that you defer any decision on sanctions until you know what
all the violations are. The testimony we have heard today
reinforced that position very, very strongly. Except I need
to make a little amendment. I had thought that perhaps you
could go ahead énd make the findings on the height and the

set back today, ‘cause the evidence clearly is overwhelming
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there are such violations. Then, quickly séhedule another
hearing, maybe next week even if you have to sit on a
special day té get all the violations before you, before you
make a sanctions decision, sco that we can, those third
parties caught up in this can get this thing very rapidly
resolved. I must caution that I’m not sure you ought to be
making a final finding on height and set back today, perhaps
a preliminary one. What I have.heard is the developers
saying they dispute, some of them at least, dispute whether
there is such a violation and I heard &our staff say, they
assume all of the townhouses are in violation. I'd love to
have that case when it goes to court, to try to defend for
you to fight that, because I think it will be reversed. .Ydu
need to have before you each and every pfoperty and the
developer that did it, and the height, if you find a
violation, you neéd that information before you. Then you
can find the number of violations and who did it. Just to
say we're making an assumption, I‘m afraid leaves you
vulnerable to being coverturned in court -- you heard it here
first.

I think also, you definitely need.that information for
any sanctions. Don‘t go blanket, consider a blanket removal
of any, any impediment to moving in. Maybe there’s a house
in the middle of O street that that house might not want to
be given a use and occupancy_permit. You need to know the

location of these violations, and what the impact is, before
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you make a decision. Later, I don’t want it heard said,
“Oh, I wish I had known that that one house on the corner,
whatever, which is the real problem blocking the yiew,”.that‘
we wouldn’'t have approved.that. Please get all the
information before you, before you make a decision.

Now with that, I‘ve just a couple more comments, ‘'cause
this shows wha£ is—involved here. One of the developers
truthfully said, and I have no reascn to doubt it, their
bible was the architectural plans that they submitted, and
they built accordingly. That’s the problem here, the bible
is the site plan with the conditions established by this
Board, and the supporting enforcement agreement. That’s
what you have to remind people is the bible.

Now when it comes to the development standards, which
are set forth on the project plan, on the preliminary plan,
on the site plan, the enforcement plan, we are told, quote,
It's a historical document. Unquote. Well wow, is that what
you want to have as the law here? These documents are
historicél? You can ignore them?

We are told, of course, forget about the project plan,
it‘s the site plan that counts, you don’t even have to amend
the project plan. Let’s remind the Board of section 59 D-
3.4, the first finding you must make in doing a site plan is
guote, The site plan is consistent with the approved project
plan. So, the development standards that‘s on those charts,

that was on the project plan, got carried over to the site
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plan, not for convenience or inadvertently. Its because the
law required that the two have to be consistent. And since
this is in a zone that has no height limits, it’s more
crucial that you have something nailed down as to what the
height limits are. And that was done in this case, on the
project plan, and.as you know, it‘s carried all the way
through. That’s what's at‘stake here.

Plgase don’'t make a ruling, that will be viewed as
reducing all your development standards to historical
niceties. Now we're told it'’s historical because silence
reigned, and therefore we thought it was okay to ignore it.
That’'s an interesting apprcoach. 1 hope this Board rejects
it.

We're also told it isn’t the site plan and the
eﬁforcement agreement which should govern, it's your
opinions, Board opinions. And they mentioned the fact that
they don’t want to have any. long hearings and disputes -
boy, if you want long hearings and disputes there’ll be all
the lawyers arguing over what you meant in your opinions.
That's why there is a requirement for a site plan and an
enforcement plan that sets forth exactly the specifics of
what you held. And if the developer disagrees with the
staff’'s interpretation as they reduced it to the specifics,
they can come back and get an interpretétion from you. That
wasn‘t done, because everybody knew what it said and

everybody knew what it meant.
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Just a couple of more, couple of more comments. We
heard that because it was silence, or some unnamed people
did something or they had some conversation and they thought
it was all right, that now you’'re estopped to put in
penalties. The estoppel doctrine in the courts, you're all
familiar with it. The office building in Silver Spring where
they had to tear the top off, because it was too high. The
court held there, hey the height limit’s in the zbning code,
its clear, everybody knew it, you vioclated it, that’s it.

What the court did say is there are occasions where
there is estoppel. Where there’s a very ambiguous situation
which has been the subject of a long term administrative
interpretation one way; then you can make an argument you
relied on that interpretation. There is no ambiguity here,
the site plan specifications in all is 35 feet,. 45 feet, 10
feet is not ambiguous. And there’s not some lang standing
interpretation that says the staff can waive the development
standards across the Board under a provision where they have
discretion. We all know what that discretion means. There
may be an individual lot where there’s some problem,
topography or whathaveyou, you may need to move things
around a 1ittle bit. Not granting 500 or whatever
violations or deviations so that you entirely change the
basic coﬁcept of the sector plan. This is what the master
plan and the site plan. This is what’s involved here, this

is what the citizens are looking at.
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You need to restore the integrity by having a cIear
étatemént by this Board that you cannot vioclate those legal
documents, and not pay the repercussions. Please get all
the information before you, before you make a decision.
Thank you.

MS. PRESLEY: I’1l1 just pick up a little where Norm
left off. I'm astounded to hear counsel for the developer
arguinglboth-ways.

First, that there was no amendment needed because four
stories was what everyone understood the limit to be. If
that’s the case, why did'they also state that staff made
amendments under condition 38? Sorry, it’s not logical.

And if staff did - let’s assume they did make amendments
under condition 38, if you’'ll check DRC review notes, andr
procedures as developed by Wynn Witthans, there’s a document
filed in 2002, I dqn’t have that here, but you cén check the
records. She sets out a procedure. Les Powell was in
attendance at that meeting. He’s on that list as is Tracey
Greys for the developer, sets out a procedure by which she
will administer these condition 38 approvals. And it has to
do with specific meetings and documentation. When you look
at her files, you do see that some amendments undér
condition 38 actually follow that procedure.

There is no record on file of any amendment to height
and staff confirmed that herself at the April 14™ hearing.

There are no amendments to set back, other than the one that
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I presented today, which is dated January 25", and
acknowledges the requirement for a setback amendment in
order to change a setbéck. So I think that’'s very clear.

I'm also astounded that counsel would argue that the
project plan is basically meaningless, because the Board
itself rules under condition 14, that it’s the underlying
development authority, and ties it expressly'to thel
preliminary plan. I don‘t think there’'s any further comment
needed there. I would think the Board would, would find the
same way that you put that in there for a reason. Again, I
was astounded that, that certain thingg weren’t read from
the site plan enforcement agreement pertaining to who does
enforcement. I would have to say that we need to gquestion
the developer as to when the developerAnotified the Board as
it agreed to do, notified the planning Board that it was
ready for inspection.

They signed up to this, and I read from page 3, of the
site plan enforcement agreement. Representatives or
designees of the planning Board shall inspect each phase and
the construction thereon for compliance with site plan
number 8-98001, in accordance with the development program,
or any amendmen;s thereto. Inspection éf the subject
property shall be made promptly after receipt of written
notice from develgper as set forth in the development

program and whenever possible, a representative of developer

shall be present at said inspection. The planning Board
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shall promptly advise developer in writing concerning the
results of said inspection. All reasonable efforts will be
made to conduct the inspectibn andlinform developer of the
results within 10 working days of the date of such written
notice.

There are no written notices that I or any of the CTCAC
have found in going through what we believe to be every
single document in your file. I think Rose can attest to
that.l We were quarantined with those documents ig the legal
office for over a week, and have been looking at them since
August of 2004, last year. So, I'm amazed that that would
be overloocked.

I would think that somecne signing a document of this
magnitude and this legal implication would read the terms
and conditiong and advise their client. I don’'t believe

that any positioning of confusion, or verbal staff amendment

after the fact, does anything to validly change the site

plan enforcement agreement, or the site plan itsglf and the
conditions that they signed up to. It makes me as a
citizen, ask the question, do we need a site plan
enforcement agreement enforcement  agreement? And if so, if
the Board doesn’t do anything about wviolations to it, then
it’s just another worthless piece of paper in a trail of
worthless paper.

I have to go back to wh;t I argued initially that the

development standards for the center, Clarksburg Town Center
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have always been ciear. If there’'s been a succession,
developefs submitted, key there, developers submitted these
sténdards. They didn’t just fall out of the sky and land on
a site plan because Wynn Witthans told somebody to stick
them on the front of a plaﬁ. They had a reason for coming
into 'being and the developers submitted them, agreed to
them. The Board approved them, they were adopted, they’;e
legally binding. And I don’t think wé can let developers
get away with changing that after the fact, for whatever the .
reason, whether its ignorance orxr deliberate intention. It’s
not comforting, as a citizen, to think that those changes
can be made.

I had, I had another couple of points regarding the
hearing from Aprii 14",  We had developer counsel for
Bozzuto Eestifying. And also in correlation with what staff
at that time was testifying that the only thing present on
the sité plah, the one they submitted to you, which had the
crossed out, the infamous four stories written over it.

They had counsel testifying to that. You had Mr. Wagner for
Bozzuto testifying to that. And you had your staff
testifying to that. All testifying the same thing.

And then we did uncover the documenﬁ, the clean set,
which showed that Mr. Wagner actually signed a site plan
with a very clear depiction of the 35-35-45,

I'm concerned that those parties would have testified

before the Board knowing that what they actually signed was
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a plan that did show clear standards. But they came before
this Board and testified that there was nothing other than
four stories. And we have wasted now between April and now
that much more time while other buildings were built, and
while citizens who were later maligned for taking on the

regsponsibility that shouldn’t be ours in the first place,

spend time to ferret out the documents to prove what we know

to be true.

And some of the other viclations that I pointed out to

| you today have equal documentation in fact and research

behind them. That you know we’'d be happy to deliver to you
another eight-inch sﬁack of emails and correspondences which
I'm sure you wouldn’t look forward to. But I can’'t impress
upon the Board enough the importance 6f locking at all of
the viclations and a pattern that'’'s been established by
developers thinking that they can do as they please and come
in later and wordsmith their way out of things.

As Norm said, it’s not really possible for you to make
appropriate findings on the sanctions for vioclations, or
perhaps not even for the violations themselves, if you don’t
know everything that needs to be known about the scope and
extent of violations, and the effect to the residents in the
community. I was grieved when I heard the people
testifying. Not that I didn’t already know that people are
in the situation they are, trying to move intora home. But

the anger should not be directed at citizens who discover
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the murder, it should be at tﬁe murderer. Let’s look at the
people who have, who have been asked since August of last
year. We’ve asked the developers, it’s on record in the
submissions that we’wve given to you, we’ve asked the
developers, we’'ve implored your staff, we’'ve come before
you, asking for something to be done. And agéin, we’'re here
with the same information that’s been on file all this time.
And those folks who contracted in October of 2004. That’s
after the fact, it’'s after we brought this to your
attention. There was ample time to have done something to
prevent some of thesé situations. But I maintain that the
developer knew about it. So 1f we’re going to be upset and
direct sanctions so that we can help these people, we need
to direct them to the appropriate place, and from what we
can see, with all of the evidence, that would be the
developer. So I thank you for taking that into
consideration.

CHAIRMAN BERLAGE: Thank you very much. Mr. Kaufman.

MR. KAUFMAN: Just wait one second. Good afterncon,
it’s been a long day, very emotional. With me are counsel
for the individual bgilders and I represent Newlands.

The first thing I‘d like to point out to the Boaid is,
you know, this is a process that was a neﬁ process when‘we
came in. It was put in place with the delegation of
authority, so that there would be a way to avoid multipie

amendments to various applications. We certainly did not
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say that the master plan, or the project plan are
meaningless. What we said was those are general documents.
The master plan is a visionary document, the project plan is
a concept plan, the plans that followed are the aetailed

plans, that’s the iterative process that we have in this

‘| county. You tack your way to the final details because

these are very complex and very long in their implementation
projects.

Thatrsaid, the process is one which we, the aeveloper,
and the builders, if it is .not working and there is a future
revision to that, which does put more review into it, we

certainly would abide by those rules and welcome those

rules. But the process is the one that we have, and if you

have to bfing back every single change, and, tﬁat staff
wants to make, to this Board, we would have endless
hearings. So we are strongly recommending to you that that
not occur.

Also I do Qant.to set the record straight here, because
of one of the comments that were made. I can assure fou
that no one in my firm, nor the master builder, nor any of
the builders were aware of any unauthorized change made to a
document, just as your staff was not aware of that. So I
just want to be clear on that. Now this Board did make the
fiﬁdings that Ms. Presley referred to, in both your site
plan opinions. That the site plans you were approving were

consistent with the goals and objectives and details of the
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project plan. In each of the two site plan opinions you
made that finding. We, that is the developer community,
have the right to rely on those findings.

You know, it takes time for amenities and
infrastructure to be built in any new community. As
exgmples you can look at the Olney community which is now,
since 19 early 70s, in process, just now finishing its, all
of its amenities and infrastructure. Certainly Germantown
is another example. " Newland is committed to providing all
of the amenities that have been required of it, is doing so,
and will continue to do so,.and we’ll provide all those
amenities in the time required. Excuse me, one minute. I
also want to point out to you, that in the second site plan
approval, and also in the site plan Signature Set, there is
no reference to height. The only reference, in that whole
issue of documents, including the staff report is to the
story’s standard. Now 1f there’s confusion and if, if for
some. reason we're now going to have a situation where we
change from giving your staff the flexibility i£ needs for
these neotraditicnal approvals, then that is something that
we will live with, but thét'process has not been changed.
That is the process, and that’s the process that we relied
on. Excuse ﬁe, one minute.

Lastly, I would bring té your attention, this statement
in your own staff report. This is in the second report,

which I understand we’ll probably talk about in the near
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future. But I think its very important, because the whole
issue here, ig, has there been a damage or was there honest
following in good faith of the, of the précedures, which are
ip place and which control this process? Your staff says on
page 3 of their second report, we advise the Board that in
the opinion of staff it is difficult to find extensive
damage to the communit?'has resulted from the as built
environment in Clarksburg. This is because, although there
are many viclations of the development standards contained
in the Signature Set, the heights as built actually largely
conform to the height limitations established by the Project
Plan. The setbacks pose a somewhat different situation,
because the Board clearly had authority to take setbacks
down to zero, but instead imposed a_lO-foot setback. In the
context of the neo-traditional development, a 10-foot
setback seems quite lérge. Therefore staff does not find
that the smaller setbacks compfomise the overall quality of
the development.

What this whole hearing is about, is whether we have a
process in place that is, that works and that is credible to.
all concerned. And one last comment will I make, to the
extent that because of the emotion today, any of my comments
might be considered disrespectful of citizen participants, I
certainly apologize for that, I'm very respectful of that,
as are all the attorneys in my firm. We know the hard work

the citizens do. I would point out though that all of these



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MCPB 7-7-05 Hearing, Clarksburg Town Center - 159 -

processes are public, and citizens, their attorneys and
advisors have the same access as developers and their
attorneys to your staff. They also have thé same rights and
obligations to appear before you and testify as we are
today. Thank you for the time.

MS. BARBARA SEARS: Mr. Knopf, in his closing argument,
stated that if there was any question_about any of these
things, why didnft the builders and the developers get an
opinion or interpretation from the Board.

I think that’s exactly what the evidence showed
happened here. What happened, as established, was there was
an interpretation with reference to the height that it was
four stories. It was given and developed, and confirmed with
the staff, that’s the evidence. You heard Mr. Powell, you
heard Mr. Clark, you heard others. You heard the same sort
of thing on the setbacks. That, once that was done, there
was no need fof an amendment, the interpretation was given.
Once that interpretation was made, other amendments were
made, and they didn’t include height, because they didn’t
have to. |

Then these two books, which evidence every single
permit which was;issued over the last 4, 5 years, were
given, and they were given on the express recommendation, as
required by contract, that the planning Board found them

acceptable and in conformance with the site plan. That
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ended any dispute about how that interpretation should be
construed.

It should be. construed that the height was four
stories, it should be construed that the setbacks were in
accordance with the way the developers built. So with that
I'11 let Mr. uh.

MALE VOICE: I’'m going to let Mr. Brewer speak first
and anytime left, I will use that since he hasn’t had a
chance to speak yet.

MR. BREWER: Thank you, Robbie Brewer of Lerch, Early
and Brewey, on behalf of one of the builders, Miller and
Smith. I have one brief supplement to the evidentiary
recordl And it is aﬁ approval of a site plan amendment by
your staff Wynn Witthans in March of 2002 for a side yard

setback in one of the units. And this came to my attention

yesterday. And I’'ll ask Mr. Kaufman to hand it around while

I speak. As indicated, I represent, our firm represents
Miller and Smith. And Miller and Smith is one of the
builders here, and we implore the Board to do the right
thing for Clarksburg Town Center. Surely the Board
understands by now that in retrospect, most of thé various
requlatory opinions and plans for Clarksburg Town Center are
not models of clarity. And given the complexity of this
first traditional neighborhood design community in
Montgomery County, this shouldn’t be a surprise to anybody

who's knowledgeable as all of you are about the development
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process. The Board alsQ surely recognizes that your .staff,
and DPS, and the developers, and Miller and Smith, all
believed that they were correctly implementing ﬁalidly
approved plans at all times. I think whatever mistakes were
made by any of these parties were honest ones without deceit
or willfulness of any kind.

As you’ve heard Colleen Dweilly testify, Miller and
Smith uneguivocally, intentionally neither intentibnally noxr
willfully violated any county laws or regulations, in all of
the 227 houses they built in the Clarksburg Town Center, and
acted in gocd faith over these 3 years to implement those
approved plans.

I won’'t repeat the discussion about obtaining the
permits and the like. I think you should understand Miller

and Smith’s position is that we have fully met the

~applicable 3 storey height limit and the side yard setbacks.

Whatever animus that citizens may have for Newland
Communities and its retail plans should not be the basis for
any action by this Board for unfair actions against Millei
and Smith or its customers, or any of the other current
residents of Clarksburg Town Center.

We think what we have here are a series of, at worst,
technical viclations of very complicated site plans. We
think the appropriate course of action for the Board, would
be immediately to seek clarifications of any plans and

opinions which are confusing, to work with the community and
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the developer and the builders to finish the implementation
of the as yet incomplete components of Clarksburg Town
Center. That’s in everybody’s best interests. I think this
case clearly has demonstrated that there is plenty of room
for improvement by all participants in the development
process, and I don't mean to exclude Miller and Smith from
that in any respect. In that regards, the methods and the
checks and the balances associated with complicated site
plans for major new developments. To believe‘otherﬁise that
these processes are simple and self executing, is I’'m sure
you know those are very naive -and myopic and they belie
reality. 8o Miller and Smith pledges to pafticipate and to
co-operate fully with the Board in any constructive
initiative to assure the successful completion of the
Clarksburg Town Center, to refine and strengthen the
development approval and verification processes if necessary
and help all the citizens of Clarksburg to fulfill the
vision of a Clarksburg master plan and the.future vibrancy
of their community.

I've been asked by Miller and Smith to express its
regret for all the circumstances which have brought us here
today, all the time devoted by you, your staff and the
citizens of Clarksburg and others to these issues. We do
gsincerely regret the attacks on the integrity of the
commission as an institution, the Board, its staff certainly

including Wynn Witthans, and the builders, all of whom have
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long histories for stellar public and exemplary public
ser&ice and exemplary commitment to the highest principles
and ideals of community planning and development.

We apologize for anything tha£ Miller and Smith did
that violates your laws. Miller and Smith accepts any of its
proportional responsibility for height limit and setback
violations that occurred. We do urge this Board to more
forward and to help ensure the completion of the Clarksburg
Town Center. We think-given the facts of this record,lthat
findings of hundreds of site plan violations are not
warranted, and are not consistent with those moving forward
objectives. So we thank you for your careful consideration,
your dedication to the mission of this agency and Mr.
Kennedy, will have any concluding femarks.

MR. KENNEDY: Thank you, I want to echo Mr. Brewer’s
comments as well on behalf of Craft Star and.NV Homes. They
are earnest in their desire to comport and comply with the
rules and requirements endemic to their development and
building of homes. They honestly believed in real time,
they were doing that, and they’re not here to try and dodge
or éidestep énything, but we do believe that in this
instance, it is perhaps a blueprint for future improvement,
rather than for retribution or éunishment, in a penal or
some kind of punitive way. The reason we think that is
because we’'re not asking for silence to be validated. We did

in real time the only things that we knew for sure work and
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have worked and'are the way people are doing it, have been
doing.it, and are still doing it.

We went to DPS, not to blame them, but to defer to
them, because frankly this was very complicated business.
The ambiguities that Mr. Knopf said were threshold
requirements for some kind of estoppel and that’'s not a,
some kind of castigation or you know, a Hand—tying exercise,
estoppel is just a legal principle that says once there’'s an
ambiguity in the approval process when we.seek and obtain a
clarification in the form of a permit, that is in real time
validated as lawful and correct. And then we move forward in
reliance on that, then we’re entitled to treat that as
lawful and if its to change, would only change
prospectively.

That’s inherent I think to due process. We ére, it
isn’'t a situation where we sped without a police officer
present. We asked specifically, in regard to each
application. The DPS personnel interfaced with Park and
Planning in regard to each. And we weren’'t the only ones
that found this confusing. They obviously did ‘too. There
are two diametrically opposed,reports by staff, all of whom
we respect and appreciate.

They had toc get it wrong at least once, because the
opinions have been @olar opposites of one anoLher, and I
think that evidence is the issue. The threshold ambiguity

that then lent us to needing clarification, getting it, and
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acting in reliance on it. That’s where the estoppel evolves
from, not any venal or bad behavior by anybody, but just an
innocent confluence of circumstances primarily arising out
of that ambiguity. And in the case law that we cited, the
permanent financial case is the rule in that regard. Thank
you.

CHAIRMAN BERLAGE: Thank you very much, I'd like to ask
you to step back. If we have questions for any of you, we
will bring you back to the table.

At this point, the Board.is ready to deliberate, to
deliberate the issue of the alieged violations. We have
before us a staff report.

" This is the staff report for Items 1 and 2. And, the
staff recommendation is a finding of site blan violation for
all buildingslthat exceea the site plan Signature Set height
restrictions of 35 feet for single family units, and 45 feet
for multi-family buildings.

Also the staff is recommending a finding that front
setbacks do not comply with site plan approvals.

At this point it is up to the Board to decide whether
it wishes to accept, reject or modify the staff’s
recommendations. And the floor is open for discussion.

COMMISSIONER WELLINGTON: Well I would like to ask
staff just a couple of guestions.

CHAIRMAN BERLAGE: Commissioner Wellington.
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COMMISSIONER WELLINGTON: I would like to ask you

about, in your view, the significance of the signed approval

of the, first, the project plan drawings.

MR. MICHAEL MA: RMXs all reguire project plan before a

gite plan. Project plan, as we explained before, is a

166 -

very

conceptual plan establishing a framework for the future

development, especially a development of this scale.

cannot detail all the standards at that point, but establish

It

some basic framework such as the density, such as building

height. That is what you see, and then in the approval
document, they are reglly a combination of two documen
one is the planning Board opinion on the project plan
approval._

The opinion states what was approved and what was

t and

proposed and what’s the standard, and also a approved plan

itself.

COMMISSIONER WELLINGTON: What, what do you, that

what I was asking about. We have in the record, the signed,

I think, Rose did-you have a copy of that? The signed
drawings of the project plan, signed by John Carter.
was the use of those? How did staff view those?
MR. MA: Just like a approved site plan. It’'s a
combination of the opinion and site plans.
COMMISSIONER WELLINGTON: But the actual drawing,

did you do, what did vou do with the drawing?

s

What

what
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MR. MA: Drawing, when we review the site plan, after
the approval of a project plan, we were using, we were used,
a drawing itself. Look at the graphié répresentation of the
overall development in general, like the street layout, like
landscaping concept, and all the development standards.

COMMISSIONER WELLINGTON: Okay and that, so that was
tﬁe first one. Then the preliminary plan was then same
drawings, same data table that’s at issue was.also submitted
in the preliminary plan and that was signed, I believe by
Joe Davis.

MR. MA: Correct.

COMMISSIONER WELLINGTON: Or it was signed by Joe
Davis. What was that drawing used for in the preliminary
plan?

MR. MA: Same situation, that when we review a site
plan, we use those standards to review the site plan.

COMMISSIONER WELLINGTON: And then, and for.éhe site
plan; were those drawing submitted for the site plan?

MR. MA: .Yes.

COMMISSIONER WELLINGTON: And show the same data table?

MR. MA: Yes.

COMMISSIONER WELLINGTON: And then was that the same
site plan data table that was certified, for, and attached
to the enforcement agreement?

MR. MA: That’'s correct.
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_COMMISSIO&ER WELLINGTON: Now who prepared, if you
know, the data table?

MR. MA: Normally the engineer for that particular
appliqant. Of course, in this case, the applicant changed
from project plan to site plan. But normally there is one,
one applicant for the entire procass.' Normally they hire
the same engineer firm to prepare the document.

MS. KRASNOW: Let me just say, the, the applicant did
not change until after the site plan. . It was still
Montgomery and Klebenoff for the first site plan. It did
change after that fact, before the second site plan came
forward.

COMMISSIONER WELLINGTON: So for the 98001, the one at
issue now is the same applicant?

MS; KRASNQW: Yes it was.

COMMISSIONER WELLINGTON: Did the applicant prepare the
drawing sets? Oxr who did? Who prepared them? I mean if you
don’t know, you don’t know.

MR. MA: (inaudible) Are you referring to the ﬁroject
plan or referring to site?

CHAIRMAN BERLAGE: She's referring to the approved site
plans signed by Joe Davis, on behalf of Park and.Planning
and Steve Klebencff on behalf of the developers.

COMMISSIONER WELLINGTON: Yes, who prepared that

document ?
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CHAIRMAN BERLAGE: It was exhibit C, it was denoted
exhibiﬁ C by the complainants. They submitted it to us
earlier in this proceeding.

COMMISSIONER WELLINGTON: And it’s also exhibit C of

the enforcement agreement.

CHAIRMAN BERLAGE: Take a moment to find it, ‘cause I

-want you to be sure what you’re looking at. Do you have it

or do you need a copy?

MR. MA: I think the plan initially prepared by MK
Enterprise, that was

CHAIRMAN BERLAGE: I'm going to pass the copy down
because I can look at Commissioner Wellinéton's copy .

COMMISSIONER WELLINGTON: Was it submitted to the Board
by that group or?

MR, MA: It was'prepafed by, based on this drawing, was
prepared by MK Entérprise, that was the engineer firm.

COMMISSIONER ROBINSON: When is such a project plan
prepared?

CHAIRMAN BERLAGE: I'm sorry, Qe’re talking aboutlthe
site plan?

COMMISSICNER RCOBINSON: The site plan?

MR. MA: The site plan was, uh, the Signature Set was
approved in May 1999.

COMMISSIONER ROBINSON: " That's not my question. My
question is when in our administrative process.is that site

plan prepared? Or, is when such a project plan, detailed
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project plan prepared? _Doés the Board have that document in
front of it when, during the application, when we vote on
our opiniocon?

MR. MA: The site plan was initially submitted, then
review it. And normaliy we don’t keep the original
submitted plan in our file. We only keep the final approval
Signature Set in our file. That’s this document.

CHAIRMAN BERLAGE: Let me see if I can follow up on
this. The staff report that you provided previously to
today indicates that the height limits were contained within
the site plan enforcement agreement. And that’s, I guess
that’s also in attachment C, I think it is. And you’ve made
the argument that a developer signed the site plan
agreement, they're bound by it, regardless of wﬁether the
Board considerea that or not. So that’s clear.

Today we’'re presented with these documents, and this is

a document that is different from the document you gave us

previously, the site plan enforcement agreement. This says

approved site plan. And we're trying to understand, exactly

what this document was, when it was filed and whether it was

something the Board saw, or whether it was something that

came in after the Board had already approved the site plén.
MS. KRASNOW: If I can answer that question.

CHAIRMAN BERLAGE: Do you understand the guestion?
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Mé. KRASNOW: My understanding is that the site plan
comes to you for review; Signature Set is not prepared until
after both the site plan is approved and an opinion issued.

The Signature Set is then prepared by the applicant and
Erought in for review by our staff. It is then signed by
our staff. It does not go in front of you.

CHAIRMAN BERLAGE: Okéy. So this document was not
before us. Again was a document submitted later, but in so
far as it has the same height limitations in it, it
certainly does seem to corroborate the site pl;n enforcement
agreement .

MS. KRASNOW: Well the fact that

CHAIRMAN BERLAGE: that was also submitted after the
Beoard écted.

MS. KRASNOW: The site plan enforcement agreement

incorporates by reference, the Signature Set.

COMMISIONER WELLINGTON: But Rose, if I could ask a
question? Under 59 D-3.23, when you apply for site plan,
you’re supposed to prepare a whole list of documents. Now
were those documents prepgred for .the site plan that we have
today?

MR. MA: I believe you referred to the required content
of the site plan.

COMMISIONER WELLINGTON: Right.
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MR. MA: Yeah, when we réceive site plan application,
we're supposéd to make sure that submiﬁted gite plan
contains all the items, listing the zoning ordinance.

COMMISSICONER WELLINGTON: 3.23A, the location, height,
ground coverage and use of all structures.

MR. MA: That’'s right.

COMMISSIONER WELLINGTON: So the queétion wasg, was the
drawing that the data table which had been approved for the
project plan and also signed off by the preliminary plan was
that before the Board at the.time of the site plan opinion?.
Not the, not the Signature Set document, but just a copy of
that document? | |

MRi MA: Yes, and let me just add one point. the
Signature, as Rose explained to you, after the planning
Board approved, at public hearing, the applicant would
submit a plan, a site plan, supposedly address all the
approval condition. But that plén is supposed to reflect
what planning Board saw, at that public hearing, unless
there was a conaition required them to amend certain part of
the plan. Otherwise, the.Signature plan is supposed to
reflect what the planning Board reviewed at the public
hearing.

COMMISSIONER ROBINSON: So the theory is that if they
come in with, there’s a site plan'opinion that will be
issued by the Board. There’'s a staff report. You'll‘

nermally attach to the staff report some document that
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indicates what the site plan .is going to look like. And is
your theory then that we’ve acted on that document even if
we don‘t, shall we say, cdnsciously address every element on
it? |

MR. MA: That's right.

CHAIRMAN BERLAGE: Excuse me, I do, because I think I
misspoke._ I want to make sure that the record is clear. I
now understand you to be saying that the document attached
to your staff report, thié is data table from guote Exhibit
C of site plan enforcement agreement. That’s a blow up of
the very, the very engineer.produced drawing that I just
passed down to you. Is that right?

MS. KRASNQW: That is correct.

CHAIRMAN BERLAGE: So there’s not 2 documents, there’s
one document. They're the same document. And that is.the
critical document with the height listed. Okay, thank you.
Commissioner Wellington had the floor. So you may continue
if you have more.

COMMISIONER WELLINGTON: My next question is. Is the
submission of these documenté voluntary? I mean can they
decide they’d like to submit 40 feet, 20 feet. Can they
submit what they would like to build in the, in the data
table?

MS. KRASNOW: If I understand your gquestion correctly,
the answer would be yes, it is up to the applicant to

propose what they want to build. They know the required
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standard and they come forth and say we propose we’'re going
to build it at this height. Now that can be changed by the’
Board, but they are the ones that come to gs with their
proposal.

COMMISSIONER BRYANT: How does Ehat relate to?

CHAIRMAN BERLAGE: Did you need to say something,
Michele? I thought you were trying to.

MS. ROSENFELD: I just wanted to, for the record,
elaborate a little bit on what Mr. Ma had stated earlier.

At the same time that you would have had the drawings
with the project data table, it said 35, 35, 35 and 45 feet,
there also was a staff report before the Board. And that
staff report contained a pfoject data tabie. And that
project data table had 4 stories with no specific height
limit for all residential buildings. So there were 2 sets
of information before the Board at that pefiod of time.

COMMISSIONER WELLINGTON: Right, Fhat was what my
question was getting to, which is, is that um, the Board can
give an envelope of development that could be 4 stories, 5
stories and the applicant can submit a data table as to what
it intends to build that can be within that envelope and
they’re not mutually inconsistent. 1Is that right, Michael?

Mﬁ. MA: I think the residential developments are
different from commercial development versus, for example,
downtoﬁn Silver Spring. They proposed 150 feet building

that’s 150 feet building. They have to build that. But
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residential, because the nature of a residential
development, the buyer, potential buyer may pick different
models. The developer may pick different builders that even
the individual builder have their own product. So the site
plan set the maximum height. Either 35 feet or 45 feet.

Then depends on the individual builder, it depends on
the individual buyer, pick whatever model as long as they
stay within the maximum height then they are, they are okay.
Because the, there’'s no way the approved site plan would
document (inaudible) every single model.

COMMISSIONER WELLINGTON: Yes, but what I'm saying is
that you cbuld take, in this case, we had a data table thét
showed 4 stories in the opinion. And we.had a drawing that
was submitted at the time of the opinion and that was later
certified and attached by the developer to the site plan
enforcement agreement that has heights that are by number.
And there you can, you can, it’'s up to theldeveloper to make
a decision as to what numbers to put in there, not up to us.
In other words,.we can have one standard in our opinion and
as long as they don’t put in something taller, they can do
that.

MR. MA: That’'s right.

COMMISSIONER WELLINGTON: It's up to them to call out.
And then if it turns out that’s not what they can live with,
it’s not working for them, they can seek an amendment?

MR. MA: That's correct.
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COMMISSIONER ROBINSON: Well the project plan provides,
opinion provides for all residential structures not to
exceed 45 feet or 4 stories. So clearly the expectation for
long term planning created by the project plan is that any
residential structure could be up to 45 feet. The gquestion
is why do we end up with 35 feet on the schematics? You say
you don't know but I guess that’s, that’s where Commissioner
Wellington’'s questions are taking us, which is why do we
have 45 feet and 50 feet in a project plan which interprets
the sector plan and establishes the broad expectations of
what the community is going to look like. Why do we end up
with 35 feet in these various prints, which everybody signed
and what’s the implications of that?

CﬁAIRMAN BERLAGE: And the other question is does it
matter why it’s there, if it’s there and it was a signed
agreement?

COMMISSIONER ROBINSON: Maybe it doesn’t matter why
it‘s there but it’'s clearly there so what are the
implicationsléf»the fact that it’s there?

CHAIRMAN BERLAGE: I agree it would be nice to know why
it’'s there.

MS. KRASNOW: In my staff report, on this particular
issue, I made a case that because of the discussions that
had gone on during the master plan pfocess where height
clearly was discussed, that I felt that the data table that

appeared with the project plan was very intenticnal. In
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other'words,_I believed at that time that the builders were
saying that they felt that they would limit themselwves to 3
stories; 35 feet. -Or it really doesn’t say 3 stories, it
just says that certain dwellings would be 35 feet, certain
would be 45 feet. It was my impression in all honesty that
the Board in their degision simply limited the height to no
more than 4 stories, 45 feet.

COMMISSIONER ROBINSON: So you're saying that you think
that the project plan opinion by the Board Qverrode the
information that was in the data table in the sense that we
puﬁ a general and broad cap of 45 feet or 4 stbrey
residential buildings?

MS. KRASNOW: That’s what I believe but it, iﬁ then, it
is puzzling that that data table continues to appear on all
later documents.

VICE CHAIé PERDUE: Here’s how I'm trying to go about
thinking about this. I would start with the guestion, did
the project plan include a height limit and if so what was
that height limit? The project plan opinidn includes a data
table, I'm talking about the opinion. There, there were
othexr things that were before the Board in the staff report
but the opinion included a data table that said 4 stories,
45 feet.

Now although that data is in a column labeled
‘Provided’ I don't believe that éhould be understood as

informational but as, but that it was a condition of the
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project plan. I think that‘s the way we’ve interxrpreted the

‘Provided’ list. So I read our opinion in the project plan

‘ag imposing a 45 foot limit.

After-the.Board acted, there was a signed set of
drawings that the complainant has provided us and it may be
in all other material as.well but it’s drawings called
project plan. 1It’s signed by John Carter on April 26th,
several days after the Board acted. That set of drawings,
as we talked about, includes a data table that has 35 feet.

So the first question that comes to my mind is we have
a Board opinion that says 45 feet that I interpret to mean
as a 45 foot maximum. Is, is that maximum, has that been
altered by a signed, this signed drawing that is different
from the Board opinion? My assumption and I guess I'1l1l ask
Michele, I'm just talking about the project plan at this
point. My assumption is that, that a picture done after the
Board opinion does not alter the conditions of the broject
plan. The project plan are what the Board did and that
that’s, that’s what we mean by the project plan and then we
get to site plan and we’re referring back to project plan,
it would be what the Board did, not the subsequent drawing.

This is talking only about project plan. I'm going to get

1to the site plan. So let me just start with project plan.

MS. ROSENFELD: That’'s absolutely correct.’ I do not
believe that staff, staff’s action after the Board decision

amended the Board’'s decision on height.
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COMMISSIONER WELLINGTON: Okay.

CHAIRMAN BERLAGE: What about the developer’s action?
They signed it as well.

MS. ROSENFELD: They signed'it. They submitted it.l
They could restrict themselves but I don’t believe that it
altered the.Board’s fundamental findings and decision on
height.

COMMISSIONER WELLINGTOﬁ: But it could be a statement
of what they intended to do even though they. could do
something else based on the project plan?

MS. ROSENFELD: It could be.

COMMISSIONER WELLINGTON: Since they signed it.

VICE CHAIR PERDUE: Sa, so where that gets me is I, say
step number one is what did the project plan require? And
my conclusion is the project plan imposed a 45 foot height
limit. That’s with the project plan.

Then we get to the site plan. WNow the site plan, we
have had these drawings. I dén’t believe, as I said, I don't
think the drawings change the project plan. When we get to
site plan, site plan refers back to project plan.

So then the next question from me is did the site plan
impose a height limit and if so, what was it?

‘The, we had staffrreport that referred to'stofies and
not to height. Um, and we have a finding that the site plan
is consistent with project plan. The, the staff report, and

although the data table doesn’'t refer to feet, it refers
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only to stories, we do have a report thaf lists adjustments
to the project plan and doesn’'t say anything about height.
Moreover as the developer notes, the site plan is intended
to be more specific than project plan and so the suggestion
that .the project plan moved from the specific 45 foot to the
less specific 4 stories seems to me to be at odds with the
way we customarily move. And that, that leads me to
conclude that the site plan did incorporate a 45 foot height
limit. The project plan had 45. I believe the site plan
had a 45 foot height limit. That’'s got to sét 45 foot.

Now we get, the question is what do we make of the
Signature Set after the site plan approval of the Board that
reintroduces this 35 foot limit?

CHAIRMAN BERLAGE: Signature Set meaning the drawings ..

VICE CHAIR éERDUE: Drawings.

CHAIRMAN BERLAGE: attached to the site plan
enforcement agreement.

VICE CHAIR PERDUE: Correct.

CHATRMAN BERLAGE: Correct.

VICE CHAIR PERDUE: So; in thinking through it, what
did the project, did the project plan have a height limit,
and if so, what was it?

Did the site plan have a he;ght limit and if so, what
was it? |

And at that point where I am is the site plan did have

a limit, it was 45 feet. So now I get to what’s the
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significance of a Signature Set post site plan that has 35
feet aﬁd that is incorporated into a site plan enfofcement
agreement?

VICE CHAIR PERDUE: With respect to a signature set, as
with the signature set for the project plan, I think it
would be quite odd if Qe said a signature set alters a site
plan. A site plan is what the board did, not, and isn’t
altered -- a gite plan is not altered by a subsequent -- the

drawings. Nonetheless, this is incorporated into a Site

‘Plan Enforcement Agreement. So the Site Plan Enforcement

Agreement is essentially a contractual arrangement and maybe
that contractual arrangement could include conditions that
in fact go beyond what‘s in the site plan.

COMMISSIONER WELLINGTON: .Well, within the envelope of
what is allowed by the site plan?

VICE CHAIR PERDUE: That are more restrictive for the
develop -- that imposes restrictions on the developer that
the site plan does not impose.

COMMISSIONER WELLINGTON: Voluntarily.

VICE CHAIR PERDUE: Right, it’s a contract. So, I

'think conceptually that could happen, that seems to be --

it's a qontract and the people can -- the developer could
agree to something different. But here is where I get -- is
it where that -- my problem with that, the Site Plan
Enforcement Agreement attached the signature set as Exhibit

C and called this a certified site plan. The Site Plan
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Enforcement Agreement requires -- the language of it, it
requires compliance with the development program, that’s
Exhibit B-and it requires compliance with the site plan
number 8-98001. The Site Plan Enforcement Agreement does
not say, we hereby agree

CHAIRMAN BERLAGE: -- To Exhibit C.

VICE CHAIR PERDUE: It attaches Exhibit C, it doesn’'t
say we are going to do what’s on the list in Exhibit C. So
it -- although the relevance of that is that although as I
said before I don’t think that a signature set alters the
site plan and now the question is did, though the site plan
has a maximum of 45 feet, did the developer nonetheless bind
themselves to something less than 45 feet through this
contract and I don’'t see that they have bound themselves to
do something more than is in the site‘plan becéuse again my
conclusion is that the site plan, the site plan does not
impose the 35 foot height limit. So that puts us to try to
figure out what the Site Plan Enforcement Agreement requires
if we were to follow that line of analysis and others might
read it differently and say, no the Site Plan Enforcement
Agreement requires the developer to do things that go beyond
the site plan, that I, think that’s not a -- it might be read
that way, it’s not explicit and it_would also, we would ;hen
confront the reality of a course of action with respect to
ﬁhat enforcement agreement. That is how it was viewed by

staff, I mean, we’'re then in interpretive level of trying to
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sort out the Site Plan Enforcement Agreement. And that for
me, I have difficulty reading the Site Plan Enforcement
Agreement as imposing this additional requirement that goes
beyond the site plan.

CHAIRMAN BERLAGE: I would like to ask a follow-up to
that which is tﬁe following, the bbard approved a site plan,
issued in 6pinion with a set of-conditions as has just been
described. And we have the power undexr County Law to
enforce our site plans, correct, with ar without a
subsequent signed contractual agreement.

MS. ROSENFELD: Absolutely.

CHAIRMAN BERLAGE Why then, one might ask then, why
does one go to the additional step of creating and signing a
Site Plan Enforcement Agreement. What is the purpose of
that ‘document generically?

MS. ROSENFELD: The genesis of the Site Plan
Enforcement Agreements arose many years at a time when the
board did not have enforcement authority to issue citations,
impose fines and issue stop-work orders and other
enforcement measures that it has available to it, under
current Statutory Law under Article 28 and under Chapter 50.

Site Plan Enforcement Agreements héd been created as a
vehicle to allow enforcement at a‘time when our only means
of enforcement was through judiciary course to sue for

enforcement of contract. And this particular agreement as
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are many from this point in time are basically,‘an appendage
as a result of |

CHAIRMAN BERLAGE: But this agreement was signed after
we already had enforcement power.

MS. RCOSENFELD: It was becéuse at the time the zoning
ordinance required in Site Plan Enforcement Agreement and as
you may know recently we have abolished it because we
consider our citation authority to be far more effective
than trying to enforce to sue a contract.

CHAIRMAN BERLAGE: The zoning ordinance requires a Site
Plan Enforcement Agreement?

MS. ROSENFELD: It did at the time the site plan was
adopted.

VICE CHAIR PERDUE: Can I ask a question?

CHAIRMAN BERLAGE: Then presumably if the zoning
ordinance requires that agreement, the zoning ordinance
requires that that agreement be adhered to. No?

MS. ROSENFELD: At the time the zoning ordinance
required Site Plan Enforcement Agreement, it provided an
agreement shall be signed bf the applicant and the planning
board designee requiring the applicant to execute all of the
features of the site plan noted in 59D3.23 in accordance
with the development program required by that same section.

VICE CHAIR PERDUE: The features of the site plan

MS. ROSENFELD: Right.
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VICE CHAIR PERDUE: It requires that you agree to
comply with the site plan.

MS. ROSENFELD: That's correct.

COMMISSIONER WELLINGTON: What is this signature.set?

MS. ROSENFELD: The signature set is a series of
drawings that are submitted after the plénning beoard makes
its decision and it is required to comply with the elements
and the conditions of approval that the board adopted in its
opinion when it approved that particular project.

COMMISSIONER WELLINGTON: What was included in this
signature set?

MS. ROSENFELD:V I believe it was 39 pages, how many
pages were the signature set? It was a lengthy set Qf
drawings that included all manner of features that were
provided for in this particular plan, the road network, the
road layout, the number of MPDUs, the amenities, all of
those typés of things. The site plan, the opinion itself

had extensive conditions addressing APFO requirements, road

requirements, landscaping, all types ‘of.

COMMISSIONER WELLINGTON: And is the certified site
blan part of the signature set?

MS. ROSENFELD: The certified site plan is the name for
the signature set.

COMMISSIONER WELLINGTON: It is?

MS. ROSENFELD: It is. It‘s the same document.
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COMMISSIONER WELLINGTON: And it includ_ed the data
table.

MS. ROSENFELD: And it included the data table.

COMMISSICONER WELLINGTON: Well, I would just like to
say that that for_me'is the most c¢ritical fact in this
deliberation, and it‘s what the staff said in its report and
it’'s what the rule of law reaily is all about, I meaﬂ,
that’s why we memorialize things in writing with the

details, with the signatures. That’'s why you stamp it in

‘the old days and you might have done by the official seal

and the ribbon, so that whatever discussion that went on
before and all the ins and outs and the changes, you finally
come down to one set of documents that tells you
definitively what is supposed to happen and what’s going to
happen on the ground.

Now what my point was earlier is that the applicant
here prepared these materials and the applicant could have
put different things in there, I am ndt disagreeing with my
colleague that under the site plan opinioh it could have
perhaps put in different heightse. But they chose not to.
That was their decision and it was a decision that was
thoughtfully done throughout the entire process.

So to say that it was inadvertent, we don’'t know if it
was inadvertent, we just know they did it every time or it
may have been done as Rose was saying just in order to make

the project more attractive at the time, so that the heights
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were 35 feet, but it was done and it was done with finality.
It was the basis for your being able to get a record plat.
You need your signatures -- is that corfect -- you need your
signature set to get the records plats.

MS. ROSENFELD: You need an approved site plan, that’s
correct.

CHAIRMAN BERLAGE: The Site Plan Enforcement Agreément
has been, I apologize, but you seem to be getting into an
argument which is fine except that.I still have some
gquestions, which is the Site Plan Enforcement Agfeement has
beenldescribed as a contract between the developer and the
commission. Do you agree with that cha;acterization?

MS. ROSENFELD: That is correct.

CHAIRMAN BERLAGE: Okay.

COMMISSIONER WELLINGTON: But it is also part of zoning
code or it was at that time.

CHAIRMAN BERLAGE: And it’s, yeah, which was explained
and I assume it’s a public document.

MS. ROSENFELD: Absolutely.

CHAIRMAN BERLAGE: Okay, and if it's violated, who has
the power to sue to enforce it?

MS. ROSENFELD: The commission does.

CHAIRMAN BERLAGE: Would a third party in the community
who thought they were injured by the violation-?

MS. ROSENFELD: No, I don‘t think so.

CHAIRMAN BERLAGE: Only the commission.
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MS. ROSENFELD: Not under the terms of the agreement or
under the proviéions of the zoning ordinance.

CHAIRMAN BERLAGE: Now, if_the commission chose to sue
to enforce its Site Plan Enforcement Agreemenf alleging that
residential properties have been built in excess of a height
limit located within that éite Plan Enforcement Agreement,
would the fact that the previously approved site plan
opinion does not mention height, do you think that would be
defense againsﬁ that kind of a suit.

MS. ROSENFELD: If I were defending that lawsuit,
that’'s certainly an argument I would make.

CHAIRMAN BERLAGE: Well,-certainly you’'d make that
argument, but

MS. ROSENFELD: I think it would be a compelling
argument to accord.

CHAIRMAN BERLAGE: But you describe it is a contract,
so I mean, a contract is a contract, isn’'t it? You're
saying it would be a contract without authority.

COMMISSIONER ROBINSOﬁ: Or without consideration if I
could make a follow-up question. My concern is a very
practical one, clearly in the signaﬁufe gset, there couldn’t
be anything that was inconsistenﬁ with the board opinion.

CHAIRMAN BERLAGE: Okay, agreed.

COMMISIONER ROBINSON: Now if there is a silence there
is an issue of consistency but there might, suppose if

there’s silence, can the staff then after the planning board
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issues_its opinion, say, “Well, weAthink there’'s a problem
here,.there we would like to add something to the signatures
set, in essence to take care of this pfoblem." In essence
what they are doing is creating another condition, can the
staff do that?

MS. ROSENFELD: I thiﬁk the staff wogld have the
authority to modify the signatﬁre set as long as it did not
become less restrictive thaﬁ the conditions that the board
had imposed. I am not sure if that‘answers your questionl

COMMISIONER ROBINSON: Well, it does, it has answered
the guestion because there are three scenarioé, everything, -
and I am just trying to accord my way through this more
morass, but everything conforms to the signature set. I
mean, everything in the signature set conforms to the site
plan decision. You go to check it out, everything is fine.
You go down the signature set, look at it, compare it to the
site decision and there is something in the proposed
signature set that'’s clearly inconsistent with the site plan
decision, right. That falls because the board decision has
the higher authority.. Now it’s the intermediate ground
which is, there may be some ambiguity or there is just
silence in the prio;rboard, in the board decision, what
authority does staff have to in essence clarify, modify,
round out the planning board decision to address an issue
for exampie it might be height, which is not addressed in

the board’s opinion.



10

11
12
13
14
15
16

17

18

19

20

21

22

23

24

25

26

MCPB 7-7-05 Hearing, Clarksburg Town Center - 190 -

MS. KRASNOW: If I can try and answer that guestion if
I were reviewing that signature set and I had a site plan
opinion that said for height four storeys and I saw a data
tabie that said 35 feet and then 45 feet, it seems to me I
would have two choices, I can either decide there is no
inconsistency because four storeys can easily be 45 feet or
I could raise the question whether this data table was
inconsistent with the four storeys.

COMMISSIONER ROBINSON: Well, that’s a fair answer, but
the question again is,’then was it.inconsistent because it'sg
35 feet Commissioner Wellington’'s making the foint which is
a fairly good argument which is, it came from the
developers. So maybe what’s clearly happened hefe ig there
is at least two levels of expectations ﬁere, there is the
expectations that were created by the initial project plén,
which can‘t be meodified in terms éf specific, 'in the absence
of épecific board action. T think we would agree on that.
The question is the developer thrbugh this data table, by
putting it on the signature set created a different set of
expectations or another set of expectations. That's why
they are having problems that they’re having. AaAnd if that
data table wasn’t there, we wouldn’'t be sitginé here.

MS. ROSENFELD: Commissioner Robinson, if I can answer
that question a little bit aifferently, I was looking
through the zoning ordinance. I think your question was

what authority would the staff have to make that change.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

MCPB 7-7-05 Hearing, Clarksburg Town Center - 191 -

And essentialiy through at least the minor plan amendment,
the staff has the authoritf to revise plans provided they
don’‘t alter the intént, objections or réquirements éxpressed
or imposed by the planning board in its review of the plan.
So to the extent that alterations to the project data table
remain consistent with the boards underlying approvals, 1
certainly think the staff has the authoriﬁy to make those
changes.

COMMISSIONER ROBINSON: And we wouldn’'t, you would
agree perhaps I think on your prior answers that a developer
could agree to a lesser level, although at this final stage
I have some problems with that because it might imply that
the staff was ;ctually getting more.than what they were
entitled to undexr the planning board opinion, we will see a
danger there, I think.

MS. ROSENFELD: Well, are you asking if the developer
could agree to a more restrictive standard?

COMMISSIONER ROBINSON: Yes.

MS. ROSENFELD: BAbsolutely.

CHAIRMAN BERLAGE: Yeah, well, let me, we ask you with
a less, you know, with a less emotionally laden example: the
gite plan said the developer is to plant 25 ;rees and then a
Site Plan Enforcement Agreement is signed and it says 35
trees. 1Is the developer, is not the developer agreeing
voluntarily to plant 35 trees and' is that not enforceable by

us’?
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MS. ROSENFELD: That’s correct, perhaps I misunderstood
your previous gquestion, yes, I would say that through the
contractual agreement they agreed to plant‘35 trees and tha;
we could sue to enforce to require that.

CHAIRMAN BERLAGE: Even if the site plan opinion just
said 25.

MS. ROSENFELD: Correct.

CHAIRMAN BERLAGE: Okay.

VICE CHAIR PERDUE: Let me get clarity on that, we
could sue for breach of contract. Let’'s. -- which is not
what this proceeding is at the moment.

COMMISSIONER WELLINGTON: I think it is.

CHAIRMAN BERLAGE: Well, let Viée Chair Perdue raise
her point.

VICE CHAIR PERDUE: Is this is a -- are we in
enforcement action, is this how, is we -- no, let me come
back to that. I believe, we have a site plan that requires
45 feet, so if we have a site plan that says 45 feet and a
sigpature set that says 35 feet; leave the Site Plan
Enforcement Agreement out of it at the moment, is the
signature set that is at odds with the site plan, I don’'t
mean at odds with four storeys, I mean 45 feet verses 3§
feet. 1Is the signature set an independent basis for
enforcement, aside from the enforcement agreement? The site

plan that says 45 feet, there is a signature set that says
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35 feet, is there a basis to iésue a citation for failing to
comply with the signature set?

MS. ROSENFELD: I would argue that there is. That's
the implementation of the site plan approval that the board
made. That’'s it’s the, that it’s an imﬁlementing document
and even if some of those provisions are more restrictive
than perhaps the board had originally approved that you can
enforce that document.

VICE CHAIR PERDUE: You can enforce it although you
have just said the staff could modify it till the 45 that
that would be a.minor amendment?

MS. ROSENFELD: I would agrée. As long as the
modification, the height increase did not exceed the board’s
opinion approval. |

VICE CHAIR PERDUE: So staff could modify it to 45
feet?

MS. ROSENFELD: Correct.

VICE CHAIR PERDUE: And approve plans that were at 45
feet because as part of the modification say, yeah, you can
go ahead, can‘'t go 55 feet but up to 45 feet, staff can
approve plans that go up to 45 feet.

MS. ROSENFELD: I would say yes.

VICE CHAIR PERDUE: So, then, what would be the basis
for enforcing against them whén they did 45 feet, something
between 35 and 45, where our staff has, where the permits

have been issued and we have signed off on it.
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MS. ROSENFELD: Because in the opinion of staff and as
is reflected in the staff report we consider that to be a
technical violation of the implementing documents for the
site plans and they should have been followed at the time of
building permit applications.

ViéE CHAIR PERDUE: Because tHey didn’'t, if they said
to staff, will you do a technical amendment and staff had
said fine, they’'d be ckay, but if they'just say would you
sign off on this, and don’t say technical amendment then
it’s not okay.

MS. ROSENFELD: That'’s correct, because

COMMISSIONER ROBINSON: Excuse me. Follow up question
if I might 6n that same line of reasoning. What you are
telling me 1s that the obligation on 45 feet ié absolute.

MS. ROSENFELD: That'’s correcﬁ.

COMMISIONER ROBINSON: You can’t go above 45 feet
without coming back to the board. .

MS. ROQENFELD: Without planhing boérd approval.

COMMISIONER ROBINSO&: Now, to borrow a phrase from é
different venue, I would gather that the board’s decision at
45 feet is the appropriate standard, is the public interest
standard consistent with the sector plan, consistent with
the previous plans, et cetera, et cetera. So at 45 feet we
have decidéd that’s the public interest standard. If the
developer agrees to something less they’'re within a zone

which would also be consistent with the public interest, but
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you seem to be telling me provided they follow the proper
protocolé, they are alwéys free to go back up to the board’s
ceiling of 45 feet because we the board made the
determination that’s the public interest standard.

MS. ROSENFELD: At the time the planning board reviews
and approves the project plan, one of the findings the board
makes is that the plan before is consistent with the master
plan recommendations, so following that line of feasoning at
the time the planning board made a determination that 45
feet and four storeys was consistent with the master plan
recommendations for this project.

COMMISIONER ROBINSON: So certainly, ﬁo follow
Commissioner Perdue’s iine oflquestioning, to have gone with
the 4§ foot building or say a 42 foot building when the
signature set said 35 feet, was a clear vieclation of,the
signature set, we would say that that’s undisputed. Now in
terms of the import of that breach, you seem to be telling
me that the developer’s still within the 45-foot limit which
determines the maximum building height for what I will call
the public interest or consistent with the sector plan.

MS. ROSENFELD: For all but, I believe, five buildings,
that’s correct.

COMMISSIONER WELLINGTON: But that was the
recommendation and the remedy. It was the staff’s

recommendation, for the remedy wasn’t it?
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CHAIRMAN BERLAGE: Mr. Bryant, did you want to -- are
you done, Mr. Robinson? |

COMMISSIONER ROBINSON: No I’'ll wait to make, I was
going to.make some remarks, but I will wait until my
colleagues are done with their qﬁestions, Mr. Chairman. You
wore me down Allison.

COMMISSIONER BRYANT: Well, I am trying to be polite
and trying not-to be a lawyer‘because I was entertained by
what I heard and -- but it is just simple guestion for me
and that is in the site plan number 898001, no .there are two
questions. I heard it suggested that the data box, if it
had not been present théen we wouldn’'t be here. And I sort
of smirked to myself if there were no box, no we wouldn’t be
here because nothing would have been done because I don’t
think that in the éight years that I have been here, we have
ever looked at any plan whatsoever where in fact the data
was not included in the site plan in that box.

_ COMMISSIONER ROBINSON: Yeah.

COMMISSIONER BRYANT: Let me ask that question if there
were no data in the box would we be here? I am asking for a
yes and no answer, please.

COMMISSIONER ROBINSON: He is not into nuances.

CHAIRMAN BERLAGE: I thought you said you weren’t a

lawyer.
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MR. MA: The standards may be included in the drawing
or in the opinion either one, then as long as there are
standards established through your action, then that’'s fine.

COMMISSIONER BRYANT: Okay, now, éecond question. In
terms of the site plan which it éays the_agreement in fact
talked in terms of in accordance with the approval of the
planning board site plan and what I am making reference to
is the agreement, the Site Plan Enforcement Agreement. What
that meant to me was that, putting anything else in the
agreement asgide, if I really wanted to know what I need to
look at to enforce I go back to site plan 8-98001 because it
says this agreement is in accordance with that and then I go
and check and make sure that 898001 is consistent with the
planning board decision. Now with that idea in mind, the
planning board decision said 45 feet, is that correct?

COMMISSIONER ROBINSON: Four storeys.

COMMISSIONER BRYANT: Yes, it said four storeys.

COMMISSIONER ROBINSCON: Up 45 féet.

COMMISSIONER BRYANT: Four storeys.

COMMISSIONER ROBINSON: Yeah.

COMMISSIONER BRYANT: All right. And so therefore as
long as they don’'t build over four storeys, theoretically at
least, they are consistent with what the planning board
said. Is that correct?

MS. ROSENFELD: The planning beoard opinion for the site

plans says four storeys, the planning board opinion
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technically referenced the staff report which had a project
data table which said building height for residential, four
storeys. So yes, it would technically be in compliance with
the site plan appréval.

COMMISSIONER BRYANT: All right, four storeys. All
right, now when it came to the number of feet in the height
of the four storeys, it’s the chart essentially that
provided that information and I undgrstood it to be said
that it ié becaﬁse of the fact that the applicant put in the
height in the chart that that becomes the basis of the
violation, 1if in fact they go, they do not conform to those
-- to the height described in the boxes in the chart.

Well,'again because yéu guys are lawyers, for me what
it said was I don’'t really have to pay too much attention to
that because it's four storeys. Now if in fact the apblicant
was to say, within four storeys I am going to make some four
storéys or some buildings, 35 feet, I am going to make some
buildings 45 feet, well then from my standpoint it’'s still
within the four storeys. - My concern and this is my question
in terms of 45 feet, regardless of where it came from which
is an acceptable standard for four storeys, 45 feet for a
multi storey building, is there a violation that goes beyond
the 45 feet? That’s for me, is what the critical issue is,
because if-something was over 45 feet that’s consistent from
my standpoint with the notion of four storeys and the

planning board’s opinion.
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MS. ROSENFELD: There are four buildings, five
buildings, potentially that exceed 45 feet. There is one
existing multi family building that has 30 units,
condominium units, there are.three existing sﬁicks of two
over twos, one un-built.existing stick of two over twos,
which is under contract to purchasers.

COMMISSIONER BRYANT: Right, so for me the focal point
is on those buildings. &And that’s the question for me.
Although ; can't, I am not going to try to stop my
colleagues from exploring all of the other ramifications of
whether or not is the signature set, the site plan agreement
et cetera. For me, I would like to focus on whether or not
in fact any of the'bgildings go beyond the 45 feet. That'’'s
part of one of the question. And then part two of that
question is if in fact they go beyond the 45 feet, did we
authorize permit, condone they’'re going beyond the 45 feet.
See, a siﬁple mind comes up with simple guestions.

CHAIRMAN BERLAGE: The qﬁestions, let’s take them one
at a time. The first question is, to what extent do the
buildings exceed 45 feet?

COMMISSIONER BRYANT: And so, not talking to legal
counsel for that, I go to staff, and staff has to
demonstrate the fact tﬁat there are some buildings that go

beyond 45 feet.
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MS. 'KRASNOW: Yes there are, we feel four existing
buildings that go beyond 45 feet. As Michelle just
explained, we have three buildings of two over tﬁos that

COMMISSIONER BRYANT: I got that. Next question. At
any point did our staff administratively allow them to go
over the 45 feet?

MS. KRASNOW: To my knowledge and based on testimony we
heard at the last hearing, no.

VICE CHAIR PERDUE: Well, I was going to suggest that -
- not to try and cut questions short but maybe to see if
there was, we could see where the board was and I was going
to suggest the following.

CHAIRMAN BERLAGE: Please.

VICE CHAIR PERDUE: That I would start by making a
motion that we find that the buildings that exceed 45 feet
are in violation. And we see when the board is and then if
then we might depending on where the board comes on that, we
could talk about buildings that exceed 35 feet.

COMMISSIONER ROBINSON: I agree the buildings over 45
feet are in clear violation.

CHAIRMAN BERLAGE: That is absolutely apﬁropriate. In
point of fact we have here a number of vioiations.
Theoretically each and every of them is separable. 8o if
you want to make a motion dealing. with the portions of the

alleged violations, go right ahead.
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VICE CHAIR PERDUE: Sp I would like to make a motion
that the board finds that buildings that exceed 45 feet are
a violation.

COMMISSIONER BRYANT: And I would like to second that
motion based upon the direction that I.was going, which is
in fact,lfrom my standpoint that’s what we should be here
about making a determination. And the second is based on
the fagt that‘I was instructed by staff that no permission
was given in all the four buildings to exceed 45 feet. And
I am not getting into all of the circumstances of whether or
not doéuments were signed et cetera. 1It’s for somebody else
to work out. But based on the 45 feet, you said no one
authorized that, and I am agreeing or seconding the motion
that any building found over 45 feet is clearly in
violation.

CHAIRMAN BERLAGE: So we have a motion and a second.
Now I want to ask the question, I think of 1egél counsel
when -- let me know when you are ready to receive it.

MS. ROSENFELD: I am ready.

CHAIRMAN BERLAGE: The motion has been expressed as any
building over 45 feet is a wviolation.

MS. ROSENFELD: Any residential.

CHAIRMAN BERLAGE: Any residential building. 1Is that,
legally is that a correct way to state the motion or should
the motion refer to specific buildings being over 45 feét,

namely the three that were.
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MS. ROSENFELD: Since they have been specifically
identified in the record; you can simply reference the ones
that had been identified by the staff.

CHAIRMAN BERLAGE: All right, so I just wanted to make
sure your motion was one that you felt comfortable with that
was

COMMISSIONER WELLINGTON: And on what basis are you
making the motion?

VICE CHAIR PERDUE: I believe that the site plan
incorporates by a reference to project plan, which caps the
height at 45 feet. And therefore the site plan caps it at
45, I am leaving aside whether there might be something
elgse that brings it down to 35 feet, I don’'t think I need to
sort that out in order to find that 45 feet is a cap. And
so my theory is that the site plan imposed a cap of 45, at
least a.cép of 45 feet. That’'s my basis.

I will clarify that I would say as to whether staff
authorized some other, something greater than 45 feet. I
don’t know what staff authorized but if they did it went
beyond, I’'1l1l consider it a material, a material change that
would not be a minor amendment. So that’s

CHAIRMAN BERLAGE: All right, we have a motiomn. Msf
Krasnow.

' MS. KRASNOW: I feei compelled ta add one point here.
I hate to insert it, but Mr. Knopf made it and I thiﬁk it’'s

valid. We tried very hard to find out the specific heights
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cf these buiidings. We have had representations by the
builders that these buildings exceed 45 feet in height and
then we have had representations from the builders that one
of them may not. We made efforts to get these building
heights measured. And for a variety of reasons, which I
don’'t think are really relevant, we do not have that.

Therefore, while it is my belief that all of these buildings

that we just referenced are over 45 feet height, I think we

need to have some way to verify that the -- whatever action
we take is

VICE CHAIR PERDUE: Then let me, then maybe -- that'’s
the reason I framed it the way I did. Let me go back to
saying, I guess, ﬁy ﬁotion would be that the board confirm
that the site plan caps the height at 45 feet.

COMMISSIONER ROBINSON: For residential buildings.

VICE CHAIR‘PERDUE: For residential buildings. And if
we havé to

COMMISSIONER ROBINSON: And therefore ant residential
buildings

VICE CHAIR PERDUE: So we got clarity on at least that
what the height limit is and then

CHAIRMAN BERLAGE: And then we CAN go on éo discuss the
significance of this Site Plan Enforcement Agreement and
perhaps the significance or the issue of measuring some

gpecific buildings.
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The motion is clear. We have a motion and second that
the board find that residential buildings which exceed 45
feet are in violation of the approved site plan.

COMMISSIONER WELLINGTON: And I would like to speak to
the motion.

COMMISSIONER BRYANT: Well, I seconded to motion, the
original motion. Don'f have to agree to this modification.

COMMISSIONER WELLINGTON: Sure,

COMMISSIONER BRYANT: All right, and I do say that I
agree to the modifications and the language.

COMMISSIONER WELLINGTON: I didn’'t know it was
modified, but

COMMISSIONER BRYANT: Yes, she changed it a little.

COMMISSIONER WELLINGTON: Ckay, well I would like to
speak to

CHAIRMAN BERLAGE: On the motion.

COMMISSIONER WELLINGTON: Yes, I do agree there was a
violation of buildings over 45 feet and do not agree with
the rationale. I am sitting here listening to the undoing
of years and years of how the commission has done business
and I am appalled at what I'm hearing. And the reason for
the violation is it’s in vieclation, for me, of the signature
gset. And at the time because there was a Site Plan
Enforcement Agreement that agreement, those are the
inviolate documents, not the site plan opinion. If this

commission goes this way, you’'re going to have a 400 page
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site plan opinion with everything in it, we will never be
able to do business. If we can just go back to how we
normally review these things, we normaliy only review what'’'s
the issue, andAmeanwhile staff has before it and has with it
all these detailed documents and the layouts and all these
documents that are actually the site plan of what is going
to be built on a ground. We finish and we deal with the
issues of controversy and all of that then goes into the
signature set which is the final. As the staff points out
in the footnote, the set of engineer drawings that show the
multiple details of project including but not limited-to the
iandScaping and streetséaping plans, the amenity and
recreational elements required in the plan and the MPDU
lqcations and unit types. It also includes the project data
table which reflects dimensions such as heights, |
limitations, setbacks et cetera.

We have never sat here on a Thursday and gone over
every single one of those things and adopted them
specifically. If we have to start doing that, we will never
even get through a normal six house-subdivision. We have.to
look at the zone, look at the statute and what it says about
it has to be a signed site plan, it has to be memorialized,
this agreement has to include all of those elements. All of
them were included. They’re all in the signature set and we
cannot start undoing our support'of those documents and go

to a more amorphous standard.
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CHAIRMAN BERLAGE: Can I stop you for a second. If
what you are saying is true, then I probably don’t
understand the motion.

COMMISSIONER WELLINGTON: She said that she was relying
on the site plan opinion.

CHAIRMAN BERLAGE: Well, what she said was that as a
first step, we should find that residential buildings, which
exceed 45 feet violate the site plans. My expectation was,
whether that motion carries or doesn‘t carry that we would
then go on to discuss whether residential structures might
also violate the 35 foot limit in the Site Plan Enforcement
Agreement. If you are characterizing her motion as the end
of the discussion

CCMMISSIONER WELLINGTON: No I am not.

CHAIRMAN BERLAGE: That would be

COMMISSIONER WELLINGTON: No.

CHAIRMAN BERLAGE: .Then I couldn’'t support it.

COMMISSIONER BRYANT: I understood her to be speaking
to the rationale for the basis 6f her motion.

COMMISSIONER WELLINGTON: Yes, the staff found that
sﬁaff did each one separately too, they didn’t, they made
four separate findings.

CHAIRMAN BERLAGE: You're talking about sort of
creating a horrible precedent.

COMMISSIONER WELLINGTON: It does, i't does.

CHAIRMAN BERLAGE: Well, we haven’'t talked about this
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COMMISSIONER WELLINGTON: Well, hold on let me finish,

‘ okay. What staff said was that the reason there was a

violation of the multi family buildings was that it vioclated
signature set which was iﬁcorporated by referencing into the
Site Pian Enforcement Agreement, it did not ?ely on the site
plan opinion. And I agree with staff in that.

VICE CHAIR EERDUE: Well, let me try aéain. So that
maybe we can move on. I am readiﬂé the Montgomery County
code which says the enforcement agent may deliver a citation
to a person believed to be in wvioclation of a -- and then in
capital letters Planning Board_Actién. I would like to move
that we find buildings inléxcess of 45 feet are a violation
of a planning board action.

CHAIRMAN BERLAGE: Second.

COMMISSIONER BRYANT: Yes.

CHAIRMAN BERLAGE: Oh, there was already a second.

COMMISSIONER WELLINGTON: You have withdrawn your last
motion?

VICE CHAIR PERDUE: That’s right, that’s right. So
it’'s

CHAIRMAN BERLAGE: All right, we have a new motion.

. COMMISSIONER BRYANT: And a second.

CHAIRMAN BERLAGE: And a second. Any further
discussion.

COMMISSIONER WELLINGTON: I have already spoken my

reasons for supporting that, so I 40 support it.
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CHAIRMAN BERLAGE: Okay, all in favor of the motion,
please say aye.

ALL 5 COMMISSIONERS: Aye.

CHAIRMAN BERLAGE: Any opposition? Any abstentions?
All right, by vote of five to 0, that motion carries. And I
believe now we need to talk about whether there is also
violation of the Site Plan Enforcement Agreement.

COMMISSIONER ROBINSON: Mr. Chairman, that's a more
complicated issue, from my point of view. First of all
there is no doubt that there is a violation of the site plan
agreement because it says 35 feet and that’s 35 feet is 35
feet, that’s what everybody’s signed. The question is the
implications to that violation. ‘

COMMISSIONER WELLINGT&N: The First issue is, is there
a violation. That’s what we are discussing now.

COMMISSIONER ROBINSON: That’'s, no I think because
where it takes you is very important. The reason I made
that point is first of all, I think it is ridiculous that
one would say come into this agency, and loék at the site
plan agreement and say you really don’t have to worry about
that box up there. 1It’s really not controlling. Everything
on the site plan signature set has legal import. So it’s
not clear during the testimony who that opinion came from.
If it was our staff, well that’'s unfortunate. If it was an
outside éttorney or engineer that was incompetent aﬁd if

they relied on the staff opinion they were fools. Why would
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you expose your client to that type of legal liability by
saying justAdismiss a -box on the signature set that provides
35 feet.

Now beyond that, so I am really irritated about that.
So as far as I am concerned, there is a violation of the
site plan agreement even if there was no harm to the public
interest, in other words.r And that géts, we will get to the
remedy later, I realize that. So I think we are in an
anomalous situation that I would have to find perhaps
straddling two horses at the same time which is never a
comfortable situation to be in, is that there was no harm to
the public for building a building that was up to 45 feet as
long as it was under 45 feet because that was what was
authorized. Counsel has told us by administrative amendment
you could come in and go from 35 feet to 39.99999 feet and
have it consistent with the plannihg board opinion.

So it’é a little hard to say that the fundamental
concerns that are expressed in-the sector plan.about
compatibility with the historical center, all those other
issues that have béen discussed Qere harmed by a building
that was 42 feet high because this planning board
esséntially found thatlany Building up to 45 feeﬁ was
consistent with the planning with the sector planning, so.

COMMISSIONER WELLINGTON: But wait, we haven’'t done

that, vet.
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COMMISSIONER ROBINSON: Well, that’s where I am going.
I would find that A, the -buildings are consistent with the
sector plan, which will take us in one direction for one
remedy. And I will also find that the applicants, their
attorneys and their engineers are in violation of the site
plan agreement because they didn’t come in and do what they
have to do. And the reason I feel so strongly about that is
we are getting into a smgrt growth area where this board is
going to have a lot of discretion on a lot of issues. Ana
whether we end up with 400 page opinions or just 40 page
opinions, there’s going to be a lot of issues in under our
new zones, or our existing discretionary zones where we
better make damn sure we know whether it’s 45 feet or 35
feet.

So, without going to a more extreme remedy that'’s been
suggested by some people in the audience I am prepared to
hold the applicants to their signature set at least
nominally through not a punitive fine but enough, I think
there is enough of a violation just of the agency’s protocol
that I consider that to be an independent violation
regardless of whether the buildings themselves violate our
regulatory standards. The violation by my set of sténdards
is that they went naively off and built things in violation
of the signature set without going through the necessary
protocols. I don’‘t think that there is a violation of the

project'plans or the sector plans. And the buildings as
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they stand are fine but they sure violated the agency
protocols. And I think that deserves a penalty in and of
iteself.

CHAIRMAN BERLAGE: Well, I have a follow-up to that
which is, this is Commissioner Robinson is focused on
ekactly what I am focused on. The first issue was the easy
one, this is the more difficult one, because we are here --
as I understand it, we are here enforcing, using our
enforcement powers under section 50-41, is that right?
Okay, and 50-41, it was attachment one, I don’t -- I'm not
sure if everybody else has this, I have this.

VICE CHAIR PERDUE: Right, you are reading from the
code section.

~CHAIRMAN BERLAGE: I'm readiné from the code. And the
code -says the enforcement agent, that’s us, may deliver a
citation to a person believed to be in violatioﬁ of a
planning board action, that’s what Commissioner Perdue read
earlier. So, you know, my understanding is if we are going
to find a violation and then go on to issue fines or other
kinds of remedies, we have to find a viclation of a planning
board action, is that fair?

MS. ROSENFELD: That's coxrrect.

CHAIRMAN BERLAGE: All right. Now I look in the same
gsection at the definition of planning bo;rd action which is
(a)5, and it defines a planning board acticn as, “a final

decision on a preliminary plan, site plan, project plans,



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

MCPB 7-7-05 Hearing, Clarksburg Town Center -212 -

supplementary plan, water qﬁality plan or other plan,” and
this is, the next part is where I am going to emphasize,
“including all associated terﬁs, conditions, regquirements
and other obligations or limitations made by the planning
board, pursuant to its authority under Article %8.” And I
am soxrry, té be so lawyerly about this, but I don‘t know how
élse to approach it.

It seems to me that if the Site Plan Enforcement
Agreement and specifically the data table that is part of
that comes under the definition of the limitaticon made by
the board pufsuant to its authority under Article 28, then
there is no guestion we can find a violation. If it's not
within that, then we have a problem, and I éssume what it
says about the planning board, it doesn’t mean that the
board can delegate. But you tell me, how would you analyze
it?

COMMISSIbNER BRYANT: May I also get a clarification
based upon what you are reading? And that is in response, in
turn, in addition to the response to the Chair would you
make me aware of that last sentence regarding Chapter 22A,
not a decision, not including Chapter 22A, what is that
about?

MS. ROSENFELD: Chapter 22A is the forest conservation
law and that has independent enforcement authority. There
really are two separate things before'the planning board,

o
the first one is the Site Plan Enforcement Agreement itself
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and whether or not as a matter of contract that document and
any attachments to it can be enforced under their terms.

The secogd, the certified site plan which is Exhibit C,
which is what we refer to around hefe generaliy as the
signature set. The signature set is an implementing
document that the applicant is required to submit after.the
planning board action, it’s signed by the applicant and it’s
signed by staff as a certification, as an implementation of
what the board has done. And in my opiniocn that is an
implementing tool of the planning board action and failure
to abide by its terms in fact can be subject to enforcement.

CHAIRMAN BERLAGE: Under 50-41.

MS. ROSENFELD: Under 50-41. Now could the applicants
have returned to staff and would staff have had the
authority to change the data table up to 45 feet without
planning board action? Yes, I believe they could have done
that. They did not do that. And as an implementing
document it’s my opinion that the board has the authority to
enforce the terms in that set of documents including the
restrictions in the data table.

CHATRMAN BERLAGE: And that’s a very important point
and not just for this proceeding. But:as haé been mentioned,
we in this community are going to increaseing, let'’s
acknowledge that our planning approvals are getting longer
and more complex all of the time because we are trying to do

our job better, because the community as a developmentally
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mature community with a lot of infill development and with a
desire to implement the latest advanced concepts and
planning in neo-traditional development and smart growth,
you know, it‘s not -- approvals are not a cut and dried
matter any longer. Approvals for better or worse are now
documents that cannot be easily understood by the lay person

and need to be agreed to by developers with good competent

rcounsel and then need to be implemented by employees of the

developers who are well aware that this is a complex
approval with a complex set of conditions. And if.those
conditions are not met, there will be consequences. Aﬁd SO
what you have just said to me is critical because, not just
for this case but for future cases, in terms of our ability
to enforce the agreements that people sign.

VICE CHAIR PERDUE: Can I get a quick -- this is very
helpful; What you said is focusing, I think on the-
signatures. We no longer do a Site Plan Enforcement
Agreements.

MS. ROSENFELD: Correct.

VICE CHAIR PERDUE: Okay, but we still do the signature
sets.

MS. ROSENFELD: Correct, and the condition now requires
the submittal of the signature set and development program.

VICE CHAIR PERDUE: So, I want to -- from my own.
thinking, I want to put the Site Plan Enforcement Agreement

aside for the moment and focus on the signature set and make



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MCPB 7-7-05 Heanng, Clarksburg Town Center | -215-

sure I understand what you are saying. Your view is that
looking at 50-41 that a planning board action -- that the
signature set is a planning board action, within the
definition as given in 50-41. |

MS. ROSENFELD: Absolutely.

VICE CHAIR PERDUE: That it’'s -- the terms and
conditions and other limitations made by the planning board.

MS. ROSENFELD: And other obligations-or limitations
made by the planning board, not only made by the planning
board but required by the zoning ordinance.

VICE CHAIR PERDUE: Okay.

MS. ROSENFELD: To be submittéd, signed by the
applicant and then signed by the board.chair or its
designee. |

VICE CHAIR PERDUE: Okay, so that, as I was working my
way through trying to sort ouﬁ the pieces of this, what I
was, one of the piece that I got to was trying to understand
the significance of a signature set. That -- I understand
the significance of a site plan, that’s easy. But a
signature set does it have an independent effect over and
beyond the site pian.. And up until this point,'I hadn’t
thought it did. We were kind of bringing it in through the
Site Plan Enforcement Agreement and we had other ways of
trying to give it some significance, some legal significance

from an enforcement point of view.
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But what I understand you are saying now is you think
it does have independent significénce aside from the Site
Plan Enforcement Agreement and that’s -- that changes my
understanding. 8o that’s very helpful. Thank you.

COMMISSIONER WELLINGTON: Well, the one question I was
going to ask, you mentioned, it’s mentioned in the staff
report BUT we just haven’t discuésed herej section 59-D3.6,
which is additional enforcement authority and incorporates
50-41 which is failuré_to comply with a site plan, and this
is, 1if the planning board refines any plan approved under
this section on its own motion or after a complaint is
filed, this is actually what the complaint is filed based on
this, we can revoke a site -- we can revoke our approval of
a site plan under this condition. And we can take any other
action that is allowed under 50-41, so these things act
together in tandem. So our enforcement authority is in two
places in a code.

| CHAIRMAN BERLAGE: Well, that leads me to conclude that
we have properties in excess of 35 feet that are in
viclation of a planning board action.

COMMISSIONER ROBINSON: I second if that’s a motion,
Mr. Chairman.

CHAIRMAN BERLAGE: I don't make motions, I'm the
Chairman. But somebody else can.

COMMISSIONER RCBINSON: I move that the buildings in

excess of 35 feet are in violation.of the site agreement.
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COMMISSIONER WELLINGTON: And the signature set.

COMMISSIONER ROBINSON: And the signaturé set -- no
they are in violation of the signature set

COMMISSIONER BRYANT: You can't say specifically
building, don‘t you have to be a little more specific?

CHAIRMAN BERLAGE: Residential buildings. |

COMMISSIONER BRYANT: The residential buildings thét
were designated to be built to a maximum ceiling height,
maximum height of 35 feet, as defined in the zoning
ordinance and exceed 35 feet are in violation of the
signature set.

VICE CHAIR PERDUE: Could we just at the risk of being,
would you accept a friendly amendment, I think it’s friendly

CHAIRMAN BERLAGE: We don't have a second yet; 50 sée
if you can make it more friendly

VICE CHAIR PERDUE: That it’s in violation of a
planning board action.

COMMISSIONER ROBINSON: Yes, I will definitely accept
that . ‘That’s very appropriate, it’s more precise.

VICE CHAIR PERDUE: That is the language of the code.

COMMISSIONER ROBINSON: It’'s much more precise.

VICE CHAIR PERDUE: Then vyou can offer whatever
rationale, I mean

CHAIRMAN BERLAGE: 1Is there a second to Mr. Robinson’s

motion.
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COMMISSICONER WELLINGTON: I second that. And on the
basis that planning board action which is includes the
signature set aﬁd which is incorporated by reference in the
Site Plan Enforcemenf Agreement .

CHAIRMAN BERLAGE: All right, we have a motion and a
second.

COMMISSIONER ROBINSON: I would like to speak

CHAIRMAN BERLAGE: 1Is there any discussion on the
moticn?

COMMISSIONER ROBINSON: Yes, I would like to speak
briéfly to the motion. I think I have made my feelings
fairly clear by prior remarks. In light of the distinction
between the limits that might have been allowed under the
project plan and those that are in the signature set I will
reserve the, how grave this violation is until we get to the
discussion of remedies.

COMMISSIONER WELLINGTON: Well, I will also like to

speak to, I supported the motion, I seconded the. motion. I

believe that this is a serious violation. As I mentioned
earlier, but just to explain my rationale, the fact is that
the épplicant prepared the documents and voluntarily limited
itself to the heigh; of 35 feet.for townhouses and single-
family homes and‘45 fget for multifamily and their agents
were to act accordingly. And that didn’t happen. So, on
that basis I find a viclation and will deal with the remedy

when the time comes.
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CHAIRMAN BERLAGE: Anything further? All right, on the

motion, all in favor of Mr. Robinson’s motion, please say

‘aye.

ALL 5 COMMISSIONERS: Aye.

CHAIRMAN BERLAGE: Any opposed? Any abstentions? By
five to 0 vote that motion carries, now I think we are at
setbacks.

VICE CHAIR PERDUE: We have setbacks.

CHAIRMAN BERLAGE: Would staff like to -- were you
going to recommend a motion?

COMMISSIONER WELLINGTON: I was going to approve all
the staff recommendations as to setbacks.

COMMISSIONER ROBINSON: Second.

CHAIRMAN BERLAGE: All right. We have a motion and the
second. I would just like clarification as to whether this,
particular violation would be based on a violétion of the
site plan or a violation of the signature set or, you know,
is this in the first -- same category as the first motion,
or the second motion, or is this a third category? So the
record is clear.

MS. KRASNOW: It would appear to me that all the
documents, opinions, signature set et cetera, set forth a 10
foot front setback.

CHAIRMAN BERLAGE: Okay.

MS. KRASNOW: Requirements. And as has been explained

in my staff report, those structures that are located on a
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corner, such that you might be loocking at the front door and
realize that’'s the front yard and you may think the side of

that building is a side yard. The issue here is still that

the house on the corner is consider to have two front yards.
So thé 10 foot setback would apply in each case.

VICE CHAIR PERDUE: Can I?

CHAIRMAN BERLAGE: Any discussion?

VICE CHAIR PERDUE: Yes, this one I had different
concerns about. But looking at the footnote in the sgite
plan, the footnote language which is discussed in your staff
report at page 11, the planning board reviewed thé setback
and found that that no setback is necessary per approved
master plan. I gueés, I find that language ambigucus, 'you
know. “No setback is necessary” sounds rather like no
setback is required.

COMMISSIONER BRYANT: Well, it éays per the approved
master plan, thoﬁgh, doesn’t it?

MS. KRASNOW: Right.if you read the paragraphs
immediately underneath that where it says, this wording
seems to imply the board found at the time of site plan that
no setback from the street was required. But since the 10
foot standard still appears, one has to assume that the
wording of the footnote was meant to imply to the board
could have taken it down to zero.

VICE CHAIR PERDUE: Yes, I guess that’s why, the problem

I'm having is that an alternative interpretation is that
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there’'s ﬁhis proposed language. And I know ordinarily
proposed means that’s what we're.approving. It’s very odd
wording. So I am just trying to make head or tails of
language that says, it’s in essence saying you didn’t have
to do this, but since you have done it, we will stick you
with it.

MS. KRASNOW: The problem we had, the stafflhad in
terms of looking at this is, if you look up above where it
talks about the project plan opinion where it says, from any
street and there’s once again an asterisk. The note there
is that no minimum setback is required in accordance with an
approved master plan.

VICE CHAIR PERDUE: If in acceordance, and then we get
the next, that’'s the project plan. And then the site plan
says that the master plan does not require it.

MS. KRASNOW: It is my belief that the master plan does
not require it, but I am n&t aware of any planning board
specific action that said, we.want it to be zero. It just
said the planning board recognized that it could be reduced
to zerxro. |

VICE CHAIR PERDUE: Why did they say. It’'s just very
odd for the planning board to -say, We are doing this, we

could have done something different, and that would have

been fine too.
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MS. KRASNOW: I wish I could answer that question for
you. I agree that they are confusing and they seem to
contradict one another.

VICE CHAIR PERDU_E: And deoes that.

COMMISSIONER BRYANT: May'I ask a guestion?

VICE CHAIR PERDUE: I just want to find. Is that the
footnote is what, I was looking for it in the signaﬁure set
there.

MS. KRASNOW: It is not in the signature set data
table, if that’s what you are asking.

VICE CHAIR PERDUE: The footnote is.

MS. KRASNOW: I don‘t believe.

VI.CE CHAIR PERDUE: We just have setbacks?

MS. KRASNOW: Let me just cﬁeck before I say that.

CHAIRMAN BERLAGE: Take your time.

COMMISSIONER BRYANT: While she is loocking that up, MA,
DPS essentially put the stop work order on this. Did they
indicate why ‘they locked at the 10 foot as a violation?

MR. MA: Yes, because.

COMMISSIONER BRYANT: Why don't wg talk about that?

MR. MA: I think it’'s always DPS and our
interpretation, any corner lots, there are two front yards.

COMMISSIONER BRYANT: Right.

VICE CHAIR PERDUE: Yes, but that’s the two front
yards, but if there is no setback, did they find there is

setback requirement?
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MR. MA: Yes.

VICE CHAIR PERDUE: Aside from front yards or no front
yvards I am trying to figure out what the footnote means.
It, let me put it in this way, if the master, if the site
plan had said no setbacks are reguired, if it had said that,
would we have é discussioﬁ about front yards versus side
yards and two front yards? |

MR. MA: Probably not. I think that the footnote’s
really from the zoning ordinaﬁce and thé zoning ordinance
says, no minimum setback required if accordance with master
plan. I, this is my understanding. The footnote is for
particular area, the master plan may say, Well for this
development, for this property setback from street is not.
necessary. The master plan may say that and I am not
talking about for this area. Maybe for different areas for
master plan. That’'s why the zoning ordinance has that
footnote.

CHAIRMAN BERLAGE: I deon’'t know if this helps, but then
I read on in the staff packet and it says, the data table on
all of the documents, project plan drawings, site plan
signature set, et cetera, clearly shows that the setback
from any street is 10 feet and that the front yard setback
is 10 feet. So is this a situation similar to the heights
over 35 feet where whatever the site plan says, the
signature set was clear that there needs to be a setback and

we can find a viclation on that basis?
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MS. KRASNOW: Indeed if you look at the data table, the
one that has been referred to so often in this exhibit, it
in fact has two different references to setbacks. One at
the top which talks about minimum building setbacks where it
says from any street 10 féet. And.then in the middle part of
that table where we have the single family detached
townhouses, courtyard townhouses, and multifamily for a
front yard setback, it says 10 feet all the way across.

That is not.

CHAIRMAN BERLAGE: So if there is ambiguity in the site
plan and I don’t concede that there is, but if there is, it
really doesn’'t matter because the éignature set is cleér?

MS. KRASNOW: I believe that to be true.

VICE CHAIR PERDUE: And the footnote. I am not looking
at that oné, the footnote doesn’t appear in the.

MS. KRASNOW: -No, it does not.

VICE CHAIR PERDUE: In the signature set.

MS. KRASNOW: No, it does not. |

VICE CHAIR PERDUE: Okay, thank you.

CHAIRMAN BERLAGE: We’'re still on the motion. Mr.
Robinson, Mr. Bryant.

COMMISSIONER BRYANT: I still have a guestion though,
only because of the fact I am intrigued by the concept of,
what was i;, facial ambiguity. I love that, lawyers speak
nice.

COMMISSIONER WELLINGTON: What kind of ambiguity?
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COMMISSIONER BRYANT: Facial.

COMMiSSIONER WELLINGTON: Facial.

COMMISSIONER BRYANT: DPS however, 1s the agency that
in fact issued the stop work corder. |

MS. KRASNOW: That is correct.

COMMISSIONER BRYANT: Is there anyone from DPS here
today?

MS. KRASNOW: Yes, there is.

COMMISSIONER BRYANT: I am sure they have dying to comé
up. And the reason why this is of interest to me is because
some of what we heard suggested that DPS was not involved in
other aspects. And so here, we have a clear indication that
DPS is involved. And so I just need to get the
clarification. Oh, Mr. Hubbard, I didn’t know you were
here.

MR. HUBBARD: Robert Hubbard from the Departﬁent of
Permitting Services. Commissioner Bryant, we have not
stopped work on these, we have not approved a wall check,
which is a reguired inspection on buildings under permit.

We receive surveys from the builders during the course of
construction that show walls under construction and their
setback from adjacent properties and streets. We rely on

information that we receive from planning staff in terms of

what those setbacks are in the optional method zones.

In this instance, we were told it was 10 feet. So any

site plan that we received with less than 10 feet for vard
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requirement, we would ‘not approve the inspection. That then
stops the inspection proéess on those buildings. But we do
not issue a formal stop work order.

COMMISSIONER BRYANT: Okay, got you. That’'s very, very
helpful.

MR. HUBBARD: Ckay, thank you.

COMMISSIONER BRYANT: Thank you very much.

CHAIRMAN BERLAGE: We have a motion before us to find
the setbacks in violation, as recommended by staff. Is
there further discussion. All in favor, please say Aye.

CHORUS OF AYES (PERDUE, BRYANT, ROBINSON, WELLINGTON,
BERLAGE) : Aye.

CHAIRMAN BERLAGE: Any opposition, any abstentions? By
a vote of five to zero that motion carries.

The board at this point has essentially adopted the
staff’s recommendations and found violations of heigﬁt and
setback.

And we will therefore prpceed to item number three on
the agenda, which is therproposed plan of compliance.

We will get a report from the staff and then we will
receive 30 minutes, up to 30 minutes of presentation from
the complainants. And up to 30 minutes of presentaﬁion from
the respondents, followed by a small amount of public
testimény. And then the board will decide what plan of

compliance it may chose to impose for these violations.
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And I know everybody has been working hard all day.
But we are going to just keep right on going. And I will
turn to Rose Krasnow.

MS. KRAéNOW: Thank you, Mr. Chairman. The issue of
compliance is not an easy one. I think that everyone here
would agree that Clarksburg Town Center has in fact been an
exceptionally successful project with buyers sleeping
overnight in their cars in order not to miss out on
purchasing units énd with housing values rising steadily.
Moreover, as pointed out in the staff report,.staff felt
that at least the majority of ﬁhe units were in conformance
with the board’s direction that buildings not to be taller
than; the residential buildings not be tallér than 45 feet.

On the other hand, as planneré we also recognize all
the work that went into the original vision of this

community. And so for me to say that the fact that the

property values have gone up does not perhaps alone talk

about any damage that may have been experienced here.

However, I think it’s important to remember that this
is a project that still is in the process of being built.
Roads are still not topped, many trees either have not been
planted or haven’t had a chance to grow, and construction
equipment is everywhere.

'Having spent a great deal of time out. at this community
this past weekend, it is small wonder that citizens feel a

great deal of frustration at this point in time but many of
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these concerns will be taken care 6ff as this community
matures.

Nevertheless, I am in no way trying to minimize the
seriousness of the violations that have occurred. With
respect to the recommended citations, fines and plan of
compliance, staff had to walk a fine -line. Staff feels that
it is critical to sanction the builders.through fines for
failing to comply with their site pian documents and their

Site Plan Enforcement Agreement, notwithstanding the fact

that they, that at least in case of Site Plan Enforcement

Agreement it appears to be more stringent than ﬁhe beoard’s
finding simply of four stories.

These fines are designed to act as a deterrent to
others who may have similar disregard for the actions of
this board. |

At the same time staff is acutely aware and you heard
it expresséd today that the violations on the part of the
developers and bgilders have put many innocent third party
at risk. 'Thése who have.bought dwellings and who have lived
in them for some time, now have a cloﬁd of title on those
residences.. And those people that have placed down payments
down and signed a contract and arranged mortgage loans and
so on and so forth need immediate remedy from this board so
that they can proceed.

In this regérd, and I really feél very strongly about

this, we have heard from many people today about whether the
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commission is just going to paper over these violations.
That is absolutely not a fair characﬁerization in staff’'s
opinicon. Even the complainants are willing to admit that
they do not feel that purchasers should be kicked out of
their homes so that these units can be torn down and rebuilt
to the stricter standards.

If we are not goihg to require such a drastic action,
then it is imperative that we amend the documents becauée we
can’t have this inconsisteﬁcy and have clear title. So it
would be imperative that we éhange the documents to reflect
the as-built environment for those units_that are already
there.

Therefore, staff does indeed recommend that with
respect to the existing units, and the townhouses that are
over 35 feet that the board find that we can amend the plan
documents to refleét those as-built dwellings.

I was going to say that the townhouses that are

| proposed that would also be over 35 feet would be allowed to

go forward but given your recent finding that anything over
35 feet is in violation, I am not going to go there.

With respect_to unbuilt units,.staff has in fact said
that thé future multifamily buildings must comply with the
45-foot height limit and that all future gtructures must.
comply with the 10-foot setback standard. So there I think

we are clear.
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In other words on any other multifamily buildings that
have ﬁot yvet been built, we would expect those to comply
with the 45 foot height limit.

But the bigger question for the board at this point is
for two-over-twos. Again there was éne building of two over
twos where staff is recommending that even though it is not
built all of the contracts have been signed and we feel that
that bui;ding should be allow,_fines should be assessed, but
that that building should be allowed to be built.

Furthermore; staff believes that through the assessment
of fings, additional amenities can be provided that will
help to mitigafe any damage that may have occurred as a
result of these violations.

And again someone mentioned eérlier today that it
didn’t make sense to reguire émenities that the developers
are already réquired te provide. That is not what we are
talking about here. Developer is still expected to provide
all amenities. These fines if the béard chooses té do so
could be directed toward the provision of additional
amenities that would benefit the entire Clarksburg Town
Center community.

Staff has not recommended a package of‘amenities at
this time because it was our hope that the parties could
come tégether»and determine what.would bé best for all
concerned. What we have proposed is that an amenity package

be brought forward in conjﬁnction with the board’s
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consideration of later Phases of Clarksburg Town Center,
specifically‘Phase three, which you are currently scheduled
to hear in October. That concludes my staff presentation.

CHAIRMAN BERLAGE: Did you state the proposed fines,

Ms. Krasnow?

MS. KRASNOW: I am sorry, I did not.

CHAIRMAN.BERLAGE: I didn’t hear that, okay. You need
to do that.

MS. KRASNOW: Yes, I do.

CHAIRMAN BERLAGE: And the basis for the number.

MS. KRASNOW: The fines that wé are ?ecommending, you
heard often mentioned the $500 figure. We are basically
recommending that the $500 be assignéd for each unit found
in violation of héight,.twice. Let me explain thaﬁ. On the
date that the building permit was issued, we feel that there
should be a violatibn charge of $500 and on the date the
construction began, we assess the fine of $500. So that for
each unit, and that would be a fine to Newland, the
developer, and a similar fine of $1,000 to the builder in
guestion for each of those units.

What I can‘t tell you at this time, as we have already
indicated here is the exact number of units. It is going to
take us a little while, I think to verify every unit out
there that may not be in compliance. OQur estimate is, based
on information we have received from developers, from our

own crews going out, is that with respect to building



10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

MCPB 7-7-05 Hearing, Clarksburg Town Center -232 -

heights, and I need to look at my own staff report, we are
talking about 433 townhouse units that exceéd the 35 foot
height limit. We are talking about 26 unbuilt and, excuse
me, 26 built and 16 unbuilt two-over-two units. And we are
talking about 30 multifamily units in building three.

With respect to setbacks we have an estimate made at
102 violations. Again, we would like to verify those
numbers. And again we are recommending that two separate
5500 fines be aésessed for each of those, and that those be
assegssed again against Newland and against the builderxr in
question.

CHAIRMAN BERLAGE: Then, so far as you don’t have the
exact numbers today, are you in your stéff report, and
probably Miqhele needs to get invelved in this, are you
essentially recommending as we have juét done with the
heightlissue that the board sets the parameters and then
you, at the staff level will issue the citations as
appropriate within those parameters, which I believe the
staff has the power to do. You don’t need to come back to
us to issue a citation. Is that correct?-

MS. KRASNOW: That is correct.

CHAIRMAN BERLAGE: All right, so in terms of nailing
down these last little details. If the board agrees with
your recommendation, you would be able to implement that at
the staff level, you wduld not have to come back a second

time?
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MS. ROSENFELD: That's correct. The board wouid set
the parameters on the fines.

CHAIRMAN BERLAGE: I just want to be clear on that.

All right, and that’'s the staff presentation. Are there
questions for staff before we go to Mr. Knopf?

COMMISSIONER BRYANT: Yes. 1In terms of your
recommendation I‘ve determined from my standpoint that there
are three types of essential homeowners. Those are, there
are those who are waiting to move into a complete, completed
unit. Those who have a contract and the unit is under
construction. And those who have a contract vyet to start
construction.

If I understand your recommendations correctly, the
first two completed units and units under construction,
those people will be held harmless ‘so to speak, because

those units will be allowed to move, to either remain and be

factored in as or quote grandfathered in or changed the

document in order to make them legitimate.

And the second'one fhose the cénstruction will continue
on.

But for the thir& one, those who have contracted to
build, to buy something where it has not started, that means
they wili get caught in the reviéed process based upon

whatever decision comes cut. Is that correct?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24 .

25

26

~ MCPB 7-7-05 Hearing, Clarksburg Town Center -234 -

MS. KRASNOW: No sir. It is our recommendation that
anyone who has é contract to purchase, whether or not it has
béen started, that those units should get to go forward.

COMMISSIONER BRYANT: Okay.

MS. KRASNOW: It is only on those.units that have no
contract.

COMMISSIONER BRYANT: No contract.

MS. KRASNOW: No building permits.

COMMISSIONER BRYANT: Okay.

MS. KRASNOW: That we feel that that’s another issue to
decide.

COMMISSICONER BRYANT: Okay.

COMMISSICONER WELLINGTON: So, the ones that, something
that is a future buildings, this does not apply to unbuilt
buildings.

MS. KRASNOW: Let me explain.

CHAIRMAN BERLAGE: Built and (inaudible)

MS. KRASﬁOW: Let me use the.

CQMMISSIONER WELLINGTON: unbuilt without a contract.

MS. KRASNOW: That’s correct. It does not apply to
unbuilt without any contract. But the board is going to
have decide whether they want to impose the lower
restriction. We had in, originally in the staff report. We
had recommended that the'multifémily buildings over 45 feet,
proposed multifamily building, would have to be adjusted to

come below 45 feet.
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If I understand the board's vioclation decision, they
are also saying that the townhouses that are over 35 feet
are in violation. We did, we had said that we felt the
townhouses could be approved up to 45 feet. The board may
not.

VICE CHAIR PERDUE: That’'s the board said they were in
violation because n6 amendment had been socught.

MS. KRASNOW: Correct.

VICE CHAIR PERDUE: That doesn’t tell us.

COMMISSIONER BRYANT: That they can’t seek amendments.

MS. KRASNOW: The board did not reach that issue for
purposes of a plan of compliance.

VICE CHAIR PERDUE: Yeah, I think that’s not been
decided yet. We, it’s just not been decided, I don‘t think
anything we did in that,

MS. KRASNOW: Okay. I just wasn‘t sure because the.

VICE CHAIR PERDUE: No, I don’t think anything we did
there precludes.

'COMMISSIONER WELLINGTON: No, wait, Rose. On page five

of your decision, when you said, second full paragraph,

| staff does recommend timely corrective action from all

single family units. You have in parentheses built, unbuilt
and under contract, but then you also have and unbuilt with
no contract. So I thought that meant everything.

MS. KRASNOW: Yes, well

COMMISSIONER WELLINGTON: I didn’t understand that.
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MS. KRASNOW: Let me see if I can rephrase. When I
wrote what I wrote at the time, that was exactly what I was
trying to say. In light of the way the board acted I would
hesitate to say, it was our staff’s opinion that townhouses
that were taller than.35 feet, even though the data table
said that townhouses could not be 35 feet. It was staff’'s
opinion that even unbuilt townhouses that were up to the 45
foot limit should be éllowed to proceed as planned.

VICE CHAIR PERDUE: That was your recommendation.

MS. KRASNOW: That was staff’s recommendation.

VICE CHAIR PERDUE: You are worrying whether we did
something that invalidated.

MS. KRASNOW: I am.

VICE CHAIR PERDUE: We will take. If we think would
invalidate it, we’ll let you know.

COMMISSIONER WELLINGTCN: But your recommendation went
to everything.

MS. KRASNOW: My recommendation went to everything.

COMMISSIONER WELLINGTON: Okay.

MS. KRASNOW: And to go back somewhat.to what I said
earlier, if you go back and lock at the master plan which
has been held up many times as what we are supposed to look
at for wvision. In staff’s op;nion, the master plan sets

forth a height limitation for residential structures of four

stories.
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COMMISSIONER WELLINGTON: No, I understood your
recommendation. It’s just when you made that change I
thought I’'d read it, that’s. I just want to understand and I
do want to ask as we hear testimony if we know how many
units we have in these different categories. In other
words, completely built, partially built under contract.

You don’t have to tell me right now, but I don’t.

CHAIRMAN BERLAGE: Yeah, we have a piece of paper, I
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just showed it to her.

COMMISSIONER WELLINGTON: I don’t think it tells you

which are under contract.

MS. KRASNOW: No, it does not.

COMMISSIONER WELLINGTON: So we don’'t know that, ckay.

MS. KRASNOW: We can find that out.

COMMISSIONER WELLINGTON: Okay.

MS. KRASNOW: But it basically says 400 and something

units have not been started yet and I don’t know which of

theose are under contract.

COMMISSIONER WELLINGTON: And you don’t know if all the

cthers are under contract, the near completion ones?
MS. KRASNOW: They are.
COMMISSIONER WELLINGTON: They are.
éHAIRMAN BERLAGE: Mr. Knopf, on the plan of
compliance.
MR. KNOPF: we're géing to switch order.

CHAIRMAN BERLAGE: As you wish.
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MS. PRESLEY: First, as it pertains to possible limit
of sanctions or extent of those. I need to clarify for the
record what the board was discussing previously, pertinent
to the preliminary plan, the project plan, and site plan and
submission and when the drawing plans were submitted.

In every case as on file with your reccrds beginning
with the project plan, the project plan is submitted by the
developer with signature prior to the hearing by the board
of that project plan dfawing set. It is then modified, in
some cases twice, some cases three times, as with the
preliminary plan which was submitted November 23, 1994,
prior to the staff or excuse me, the board opinion which was
issued September 28, 1995.

So thereby I would like to clarify that the board did
in fact as did the staff have a drawing submitted with the
definitive table with an intent that.the opinion was based
on. There would be no need in my opinion not as a legal
person, there would be no need for this board to have to
specifically detail everything that’s contained in that
drawing or the drawing might as well be the opinion.

It’g done, it’s submitted to the staff, reviewed by the
staff, submitted to you, approved, and that'’s what in the
record.

So I get little worried when I start to hear language
that sounds like vyou’re actually setting it up so that the

developer can later say, Well, no one ever really meant 35,
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everybody meant 45. So let’s not-sanction any of that.
Let’s just go on about our business deoing what we please.
And then it’'s especially offensive, when everyone I believe
here today has heard and can look at the master plan that
had a specific reason, more than twice key policies driving
the master plan, compliance in scale and compatibility with
the historic district. To éay that no damage is done at
this point is a travesty.

I am absolutely incensed. I’'ve spent 700 hours
researching this and it’s not for any personal motive, I can
guarantee you that. I have lost more than $95,000 in
personal consulting time working on this. And to sit here
before a anrd thaﬁ acts like they don‘t know how the
drawings are approved, it gives me no sense of security at
all.

And now regardless of wﬁat we gstated to yéu and
implofed you not to go forward to the sanctions till you
know the full extent of the implications of the violations,r
here you go doing it again.

Does that mean I have to ha&e a feconsideration and a
reconsideration of a reconsideration to get anything done
approbriately? I don‘t even know if I can say anything
else, Norm. I'm, I‘ll talk to a few of these.

As far as units that are already built and occupied.

No one among my committee would want to have to damage any

| third party person including ourselves or the community that
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was in existence before the project plan was approved and
the preliminary plan was approved and the developer chose to
willfully violate. We don’'t want to hurt any of the third
parties.

But there has been damage done to a greater number of
people, to a community at large, to the entire community,
the entiré_county’s faith in this board and in the process.
aAnd to sit here and say that’s it’s no big deal. Oh, well,
you know, they could just &ome in for an amendment. I am
just astounded.

There are buildings that are built that there was clear
definition of standards that had been violated. Those have
to be addressed. Without, if you can’t even send somecne
from community based planning back out to take a look at how
these effect what was intended to be the town center and
then you are going to sit here and impeose the sanction, it
makes no sense at all. How do you know, can anyone among
you tell me what has happened to O Street and where those
buildings sitting right now whether or not you are going to
be approving today for someone to move into an area that
neéds to be remedied.

And if they can’t move in, then I‘say look to the
developer and impose a sanction that’s going to cause the
developér to take care of that innocent victim. Certainly
at least look back to August of 2004 when we made clear to

the developer that there was an issue with the height. When
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we questioned your staff, we got it on record. You’'ve got

six inches of emails and documentation on file from us to

your staff, from your staff to us, to developers, notes of
meetings held and nothing has been done.

And in the meanwhile now because they raced to build
all the rest of those units, those are going to be included
as those that, Well we can’'t really do anything about it.
Let’'s not knock down ceilings and let’s not do any of that
because they’'re already built. ©

Well, they are already built because the developer
chose to ignoré the warnings. Because this board wasn’‘t able
to hear appropriately since staff submitted éontihually
false documentation and incomplete records. And now we are
going to have to sit here and listen to you make a ruling on
a violation. I don’é have anything else to say, Norm,
sorry.

MR. KNOPF: As you have probably gathered citizens’
worst fears has now been confirmed. This board has made
very clear, one, they are not interested in‘findingvout all
violations before going ahead with the sanctions. You are
foreclosing meaningful remedies such as on O Street and the
mews if you go ahead and immediately adopt these sanctions.
There is ne other excuse. Yoﬁ are closing your eyes. This
is exactly what I pleaded, we pleaded with you not to do to

reestablish the integrity of the planning process.
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CHAIRMAN BERLAGE: We're here listening to you, Mr.
Knopf. We are not closing our eyes. Give us your arguments.

MR. KNOPF: Maybe the eyes are the wrong, the ears I'm
worried about.

VICE CHAIR PERDUE: May I ask you a question.

MR. KNOPF: Yes.

VICE CHAIR PERDUEE I am confused. If with respect to
saf that, if, for example, the townhouse that’'s on the O
Street location, if that turns out to be one of the houses
that’s over 35 feet and if the board wege to say okay, we
are going to say that as to that house it’s all right that
it’s over 35 feet. Suppose we did that. How does that
decide that it’s all, that says nothing about whether it's
also okay that it’s built in the wrong location.

MR. KNOPF: As I hear the staff’s recommendation and
what I hear you entertaining is that you will okay those
things which have been built or are goeoing to be built and

maybe what you have to do on certain units is literally tear

‘“them down.

VICE CHAIR PERDUE: What I heard staff, maybe we have
some imposition of language, is that they’re okay with
respect to height. And if it’s built, if it‘’s buillt where
the mews is supposed to be, that’'s a different issue that
hasn‘t been addressed. If it’s built where a swimming pool
is suppbsed to be, that’s a different issue. That saying

the building is not too tall wouldn’t predetermine.
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MS. PRESLEY{ How would staff know whether that
particuiar building is going tec be acceptable.to be amended
when they don‘t even have on record the exact buildings?

VICE CHAIR PERDUE: They wouldn’t.

MS. PRESLEY: The point is to height. Answering your
questions as to height.

VICE CHAIR PERDUE: I am still con.

MR. KNOPF: The answer.

VICE CHAIR PERDUE: . How does deciding that its height
is all right predetermine whether its location is all right?

MR. KNOPF: Whét it’'s predetermining is it is a very
careful, precise analysis that you are doing, a pigeon
holing each violation, and you will assess it without
reflecting on the other violation. I would suggest if it’s
in the wrong location, it's the wrong height, and has wrong
setback, you might be willing to lower the height or move
the building. But when you say it $500 for the first two
and, Oh you are~also on the wrong location, well that’s a
lesser offense now because I didn’t look it as a whole.

COMMISSIONER ROBINSON: Come on, Norm.

CHAIRMAN BERLAGE: This is my fault, I shouldn’t. have
interrupted you, except that I jus felt you were proceeding
on a false assumption. The.board is here to listen to
anything you want to have to say. Please don’'t assume we
have decided the plan of compliance. We want to hear from

you, so we can then decide what the plan of compliance is.
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MR. KNOPF: We would again.

COMMISSIONER ROBINSON: It does not help vour cause by
accusing us of prejudgment:

CHAIRMAN BERLAGE: Go ahead, Mr. Knopf.

MR. KNOPF: I think I will, thank you.

CHAIRMAN BERLAGE: Let‘s let him finish.

MR. KNOPF: I would love to be, my fears to be proved
wrong, thank you.

' What I, what we do hear is, one thing I think
everybody has agreéd to and I hope you would keep that in
mind in'the sanctions that on the setback violations that
was not only a violation of the signature set, but also your
opinions. It was in all the documents I believe Rose stated
that each of the documents had 10 feet. Your opinion and the
other documents. So it may be different than the height
which you correctly bointed out, the opinions said one thing
and perhaps one thing in the signature set said another. So
that is a very clear violation. And I hope you'll keep that
in mind when you consider the sanctions.

What I also hope we would keep in mind is what the
citizens is looking for to just truncate what Ms. Presley
said. The project plan by law has to be done before your

site plan. The project plan by law, I am referring to

section 59-D-3.4 must be done, and when you approve your

site plan, it has to be consistent with the project plan.

Your project plan before you at the time of the site plan
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was signed and approved and had the 35 feet and the 45 feet
limitations. You had to find it was consistent with that.

If you didn’t, you were making an illegal plan and that’s

.what’s being violated. As Ms. Wellington said, it was very

clear and we find this to be a very slippery slope that you
would impose sanctions based upon what the planning board
opinion might have said some places to compare it with what
the final signature set said. A'signature set must be taken
as the gospel and any viclation of that has to be severely
sanctioned.

This is essential if we are to give anf meaning to your
whole process which leads up to the signature set, that is
the culmination. And wheﬁ I hear pecople say is, Well we had
some language in our opinion which didn’t quite comport with
the signature set. The duty is on the developer before he
signs off on the signature set, before he prepares it and
submits it to you to say, Hey we don’'t agree with that’s
what should be required in the signature set. He didn’t do
that. He is bound by it. Otherwise this whole process as
far as the citizens are concefned is a charade. fou go
throUgh the whole process, get the final binding legal
document and guess what we discover, Well, if you violated
it’s technical, because our opinion didn’t really address it
or sort of indicated something else. Or as staff now
suggest, Or if you find something in the planning board

opinion which sort of indicated that you could have a little
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more leeway, the staff has a discretion to change it. The
most fundamental thing, - height, can ke totally changed? I
am sorry this must be sanctioned and sanctioned severely.

In terms of sanction, the law is very clear. You can
revoke the site plan. That will send a message. .Not only
would it send a message but it would give you total
discretioﬁ and flexibilit? to reinstate the site plan
according to whatever-remedies you want, according to
whatever conditions you want, so that you can make
corrective action acreoss the board. You héve clearly that
authority.

I;-also talks as you know of civil fines. $500 per day.
$500 period or $1,000, with all due respect to the staff,
although I know what the staff makes, that may be seen as
considerable, but to what these-houses éré selling for and
what the profits are and what the increase sales prices are
due to bigger buildings, taller buildings, $1,000 is an
invitation to everyone to come and violate without any
concern.

We urge you to think outside the box. What do I mean
by that? Perhaps you should just figure out how much would
it cost to bring each of these height violations down so you
lower the building. When you figure out that cost, I'm not
saying you then lower the building, that’s what you fine the
developer in terms of $500 per day going back a year or two,

you can then get, at a rate of $500 per day for each
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violation, you could then recover that cost for lowéring the
building.

Or why don’t you compare what the building would seli
for if it was at the correct height and the correct
footprint compared to what it actually sold for. And that
difference is the fine. That's certainly beyond the profit
of the developer. But if you are only taking away a little
or all of his profit, he is not running any risk. A severe
message must be sent.

Let’s think outside of the box. We think with MPDUs,
which we want you to 190k into, maybe some of these units.
that are yet to be built that are not suﬁposed to be MPDUs
should be MPDUs, as one of the sanctions. So lets get some
more MPDUs in there. The develober might have to take,
gubsidize it in the sense if you applied the fines toward
the MPDUs.

We might have to take some of the fines or the
developers sanctions by removing some of the buildings if we
can reestablish the mewé or at least get rid of the couble
of buildings the block the church the most. I don’'t know
what the situation is. You don’'t know what the situation is.
Your staff needs to go out and be told, Go out there and
take a look and see if you can come up with a remedial plan.
Maybe some buildings could be removed, maybe something could
be done. And if so, then come back and we will know when

it’s time to sanction, which it wouldn’t be today. As you
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know, heard me say, We’ll have a plan and maybe for a few
million dollars.or a few this or wha;ever, this can be moved
around and that can be moved around and we can make some
meaningful remedy to the situation. . But we dgn’t know what
that is, what that situation is and we need to have some
investigation for that.

Certainly, persons who are caught in the squeeze right
now who have purchased homes and are waiting to move in and
so on, this is a horrendous situation. That’s why we
suggest, you next week set the hearing for the sanctions
and, so you don't go with another weék, and in the interim
you get the information that’s needed including these
monetary figures I talked about, cost of removing the
buildings, probably trying finding out about the MPDUs,
sgeing if there is some remedial plan by-removing some of
these buildings or something can be done to reestablish a
portion of the mews.

But for goodness sakes, freeze what’s going on now.
Don't.give a blanket approval. And it’s waited this long, I
know it is difficult, we can wait another week before you
lock yourself into the detriment of the planning process,
the integrity of the process and all those residents have
alfeady bought thinking they are going to get certain
amenities and now they are gone. They also, there is a

responsibility to them also.
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And as an old saying in the law, as I’'m sure Ms. Perdue
knows, that you know, hard cases make bad law. You've heard
some very hard factual situations here today of people who
have purchased homes and they need to go in fast. But
please don’'t make bad policy decisions that will foreclose
any opportunity of perhaps correcting the situaticon or at
least some mit%gating it in some way.

But most importantly you must come up with a meaningful
sanction that sends out the word to the developers not only
in Clarksburg but to the entire development community. This
board takes seriously all of its hard work in coming forth
with site plans, signature plans, project plans. BAnd we do
not counteﬁance going ahead and just ignoring those
provisions or treating silence or ambiguity as an ckay.

That will not be acceptable. You will have to pay the
price. If you do that, you’ll save yourself a lot more work
in the future, I would suggest because there will be a lot
more compliance.

I urge the board also to make clear that it is the
signature set, where there is a élear viclation of the
signature set, that will carry the day and that’s what
sanctions will be based on rather than what somebody
interpreted your multi page opinion to say on a given page
or what your thought was. It’s got to be reduced to the
gsignature set or as one of the commissioners said, you are

talking about hundreds of pages of an opinion. And if you
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think lawyers have a field day interpreting the signature

can imagine the field day we will have interpreting

get you
your opinion. So please let’s not go down that road.

In order to have a minimal chance here of
reestablishing some integrity it must come from this board
very and key heavy sanctions and it must be made clear that
they are based on the fact that the developer submitted a
set of criteria, and'he'll be held to that. And if the
deﬁeloper cannct live with that, has a problem with it,
there has to be a well documented procedure which is already
in place, we are not creatingAanything new, it’'s under
statutes and your procedures to come in and get some relief
from that. Where that’'s not followed, there mﬁst be severe
penalties.

So in conclusion, what we again ask is that you
withhold coming forth with your sanction ﬁroposal until you
can get more information on the monetary cost of some of
these sanctions in terms of profits, in terms of teardowns,
you will have more information on MPDUs, Qou’ll find, you
have another violation hearing. .You determine your mews
situation, you determine exactly the location of the houses
that are too high and the locations where there is no
setback and your staff while it’s out ﬁhere looking at this
comes back and reports to you, what the impact is of those

violations.
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We definitely reject the broad statement that, Oh what
the heck, it’s only 10 feet more cor whatever or could have
been less. Go out and look and see what this did to the
actual design, the concept what was sought to be achieved
here and implemented. You worked very hard as an
institution on the plan and on the master plan. And this in
effect sayé, Not to-worry, what’'s .another 10 feet up or 10
feet out? Oh what a precedent, I shudder at that thought.

Okay, with that again I urge you please take the
necessary steps to restore the integrity of this beoard in
the whole process. And we have more time; And Ms. Presley
would like to make some more comments.

CHAIRMAN BERLAGE: Okay.

MS. PRESLEY: Just returning back to the need for
considering all of tﬁe violations before issuing any
sanctiong. If yvou take a look at just the mews situation
alone. There are buiidings also which blcock the spire of the
church, by nature of their height. You can get a little
glimpse of the church from certain angles. There is some
open space left. If you go forward teday without knowing
where the buildings are, whether they be already contracted
or simply, you know, partially under construction, you don’‘t
know what else you are taking out of the master plan intent
because there hasn’'t been someone there to really wvalidate
that as there apparently was not somecone there to enforce or

validate when the mews was being destroyed.
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So there is a great concern to the citizens that
without knowledge of exactly which units and where they afe
located and the impact and interrelationship between those
units and other areas in the development and in a historic
district, that you‘are not going to be able to find
appropriafely the scale and compatibility issue. You now
have a trickier situation because the development in its
entirety has been materially changed by roughly 10% across
the board, just in terms of height. That dcesn’t take into
account the physical structures, the relocation of buildings
through this, you-can-do-anything-you-want clause 38 because
a lot of that has happened both documented and undocumented.
And withogt gsomeone doing a complete audit on site of what
was prescribed and what was accepted versus what is out
there now, it’s a disservice to the public to go forward.

Then I also have to say that consider even though we
weren'’'t to have brought these other issues before .you today,
consider my discussion of the amenity phasing as a formal
complaint. Issuance of a formal complaint because you have
within your power based on that alone'according to the Site
Plan Enforcement Agreement to stop work and it should.have
been stopped at the 540th permit, based on the fact that
those amenities are not in place. The community wide
facilities aré not thére. I would request that this board
look at your own files to find out when the developef issued

to you notification that those were to have been inspected.
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Because that has not happened in terms of what we have been
able to see in the file. The public would like to Know when
you intend to carry out that inspection and how quickly the
work is going to be stopped. Because otherwise who can then
find the beard in violation for not enfofcing under the Site
Plan Agreement what you have agreed to enforce. And to say
that you can sit here and do partial sanctions but, on the
development goes. Construction as we sit, it’s happening
today. It’'s been happening since the last hearing, it’s
been happening sinée Auéust. And it’s your responsibility
to enforce the master plans, the project plan, the site
plans to make sure that these things are being done
according to what was promised to the community. You haﬁe
to at ieast understand what'’s been violated before you can
go forward.

So I urge you to please take a look at things like that
and consider todéy, for the record, that that’s my formal
complaint, so that you could please follow-up on that would
be appreciated.

And as with the mews. I don’'t. know what can be done
with the mews. But horrifying is too kind a word. When you
stand there on that site and you understand that that was to
have been a focal point of that community and Ehe very thing
that would create ﬁhat interrelationship between the
historic and the new. And taking that away, segregating the

new development, and then also determining willfully without
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aﬁendment that they could build beyond the height limits,
has preciuded all opportunities to link the new development
with that historic district, whether it be visually or
physica}ly by the vista and the mews. 1It’s not too late to
remed& some of that. But it’s not going'to be done sitting
here within, you know, within this hearing room without any
understanding of what’s left out on the proﬁect and where
these buildings are sited and what has to be considered.

Again going back to some of Norm’s suggestions. The
community is all for thinking out of the box in terms of how
to enforce appropriately, but make sure that takes into
congsideration what needs to be done to remedy the harm
that’s been done to the entire town of Clarksburg and to the
individuals that there might be some interim solution that
the board could rule, perhaps some of the fines allocated. I
personglly believe that all of the fines should come back
into the community project. And there is no reason for any
of them to go anywhere else due to the extent of the damage
that has been done. But certainly the board musﬁ have at
its disposal a way to cause the developer to take care of
thoée third party victims who are hére today waiting to move
into a home and have nowhere to go. I hope that’s
considered. But, I guess that’s it. In total, just please
don’'t go to sanctions today.

MR. KNOPF: One more'thing that, trying to be, use a

neutral example, not less emotional example, which is very
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relevant here. You have very commonly in preliminary plan,
gite plans or in dealing with optional method of
aevelopment, gsay in residential subdivision, you might say
the developer, what’s authorized is up to X number of
dwelling units, say a thousand. And the developer comes

back for the site plan and instead of building a thousand,

| he has laid out 920. That’s fine because—you said up to

maximum of 1,000 and that’s what helcould fit in. Then he
does 920 and you-approve that signature site and they start
building.

Would I hear the staff now, would I hear the board now
séying, I hope I misunderstand is, well the staff could then
go back and amend that and put in the other 75 because they
originally said up to a 1,000. Even though the signature
set and the whole design was based on 925 because the board
originally.said up to a 1,000 would be all right with it,
but you did nail it down later to 925 and the site plan was
based on that.

And it seems to me that’s what’s going on here. You did
say, well up to 45 feet in your opinion would be all right
and they came in with a full plan of 35 feet for the

townhouses and up to 45 for somé other buildings. And

| that’'s what you nailed down. And I find this very

disturbing that because the initial concept was one thing
that somehow the staff has the discretion to really

radically change what you originally approved and what more
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importantly the public relied qn in terms of the site plan
as to what existed.by simply saying, it is all right the
staff could have approved it. Therefore, if the developer
goes ahead and does that without approval it’'s wrong and we
appreciate that. But we’ll take it into account in
sanctioning, we are ncot going really do much of the
sanctions. Please consider the precedential value in the
application and other context. Thank.you.

CHAIRMAN BERLAGE: Thank you very much. I have one
guestion for you, Mr. Knopf. Your allegations about the
mews and about MPDUs and about amenity phasing are serious
allegations and they will be seriously evaluated. They’'re
also fairly complicated issues. And qould you lay out for
us how does you feel that those three additional alleged
viclations could be effectively analyzed in a week. That
seems an awfully short amount of time to handle that.

MR. KNCPF: I think no, I think on the mews it’s quite
simple. There is a plaﬂ showing thé mews. Your staff goes
out and simply looks at what buildings have been built
within the designated area or a-plan to be built that should
be a relatively easy to determine. And also in assessing
the impact, you look at the goal of what your plan was such
as to see church steeple and they can take pictures and say,
this is what blocks it.

It will be a little more difficult I understand to comé

up with a complete remedy, but they should be able to flag
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the buildings that are the troublescme buildings and then
maybe you put those buildings on hold or put people on
notice that they are not getting an okay at this point.

And what were the other two?

CHAIRMAN BERLAGE: MPDUs and amenity.

MS. PRESLEY: Norm, I am sorry before you go on, on the
mews. There is an entire area that was all green area.
Where is that now? It’s gone, it‘s on an approved site plan,
it’s on the landscaping plan. 1It’s gone, it’s an asphalt
street. There’'s going to have be some really (inaudible}.

CHAIRMAN BERLAGE: Yes, my guestion was can it be done
that quickly and your contention is it can. All right.

MR. KNOPF: I think it can be. In terms of the MPDUs.

CHAIRMAN BERLAGE: We will talk about it.

MR. KNOPF: you were submitted a plan by the applicant
showing the location of MPDUs. That’s in the record and you
simply need to go and ask where in fact are they compared to
those plans? And for the ones that are missing, where are
you planning on putting them? You have very limited
flexibility because everything has been built out without
them and you know, they got to go in another areas. So it
will not take too great a mathematical ability to determine
the percentage elsewhere.

CHAIRMAN BERLAGE: Thank vyou, you have answered the

guestion. Thank you very much. Mr. Kaufman.
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Items 9 and 10 have been withdrawn from the agenda.
They will be rescheduled at a late? date. And‘we will get
to items four through nine, just as soon as possible. I
regret that the people hére.for those items have been
waiting for sometime. We will get to them as soon as we
can.

Mr. Kaufman?

MR. KAUFMAN: I guesé the term, good evening is now in
order.

CHAIRMAN BERLAGE: It's 5:20.

MR.KAUFMAN: Let me first say that speaking for the
master developer, we take all of these issues very
seriously. No one is saying to gldss over anything. We

believe that when you lock at the approval documents, you

have to look at all the approval documents just as the board

was discussing when you were in your deliberations as to
whether or not to find violations. We certainly are not
saying that any chart on any drawing should not be taken
sefiously. What we are saying is if there is a chart that
disagrees with an action of this board then it is probably
not enforceable because the board makes that determination.
You had that discussion.
Let me also say to you that the master developer

certainly agrees that there should be a plan of compliance.
And we agree in essence with the staff’'s recommendation of

the steps that should be taken in that plan of compliance
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and that the appropriate documents should be amended and
filed as socn as possible, sc that 21l éwners of units
there, people who are confractual owneré of buildings under
contract, and people who are contractual owners of buildings
that are not under conéract, are all given the validity of
an approved site plén, opinion and signature set and we
agree with staff totally with that.

With regard to that, I would point out one thing
concerning sanctions. The site plaﬂ, the signature set and
the opinion of Phase 1A and Phase two, you can see the two
Phases up there, they are color-coded, do not make any
reference to height.

Now there may be some setback issues in Phase two and
Phase 1A, but there are none and the 45 feet and four
stories would apply to those. That’s almost 300 units that
are covered in that, and I wou;d certainly suggest and
recommend to the board that in applying any sanctions and
any monetary sanctions thét there is no damage there. It is
a nominal technical violation and there should not be any
monetary damages'with regard to those.

Now, staff ties that back through the signature set of
Phase 1. Well, you can’'t do that. I mean, you can’t have it
both ways. Either the signaﬁure set applies to Phase two
and Phase 1A or it doesn’t apply. And in this case we
believe it does apply. You know, iﬁ's your own decision in

the previous discussion. It’s an action of the board. So
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we would certainly hope that you would take that into
account.

Now there may be some bﬁildings that have exceeded four
stories and 45 feet and they may warrant some sort of
monetary sanction. You have repeatedly been asked to not
hurt people but stop everything. I don’t see how those two
things make logical sense. We believe those people who are
in ownership, those people who will be in ownership should
be allowed to proceed to occupy their homes.

Your staff has recommended that there not be a stob
work order. We are in total agreement with that. If this
board decides there is a process for us to follow and follow
diligently and if you decide to change the iterative process
that you had up to now, where we go from the general to the
specific. And every time there is a change that you consider
material that we coﬁe in and get a development plan, or we
come in and get a site plan amendment, we will do so.

I would say to this board, you know in each case you
did find that the site plans adhered to the project plan.
The only thing in dispute is this chart. Everything else was
consistent. So we agree with the rgasoning of Commissioner
Perdue that four stories and 45 feet, maybe there is a
technical violation, but it is without damage. We certainly
agree with the statement made by your staff in the second
memo on page three, at four, which I read into this record

that there is no damage, that it is in compliance with the
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vision of the master plan and essengially in compliance with
the project plan and also in compliance with the board’s
opinions with fegard to Phase 1 and Phase two.

Just give me one moment here. I think at this point I
would stop and let the other attorneys make their arguments.
If there is any time left, I will use it. | |

MS. BARBARA SEARS: On behalf of Bozzuto, I want tc make
a few comments. Again they are alleged to have violated and
now found to have violated the 45 foot height limitation.
The board has found for the building three multifamily
building. They are nﬁt alleged to have been involved in any
of the other, from what I understand from the discussion,
complaints that are being proffered today by the opposition
or complainants. |

At this point I think at the phase, this phase we would
agree that a compliance plan is an order as recommended by
the stéff...We would object to the monetary penalties. i
think now is the time that the board has the opportunity to
take into account mitigating factors and the actions and
intent and full scope of activities that occurred
surrounding the construction of this building at 53 feet.
And we talked abéut ﬁuch of that in the evidence. But
certainly I think the evidence has shown that when Bozzuto
got involved in this in 2002 it did not have a development
attorney. It had its own staff, it had its engineer, it had

worked with staff to confirm what it understood to be the
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rules to follow. There was a question. Is it four stories?
Is it 45 feet? They made efforts to find out, good faith
efforts to find out what was applicable. They thought they
understood what was applicable. They submitted exactly the
architecturals that showed 53 feet for this building. They
did not try .to fool anybody, they did not try to willfully
disregard any rules. They tried to find out what the.rules
were- and to follow: them.

Where they had to make amendments, they made
amendments. They both made minor amendments and they made
amendments in front of this board. Where they didn’t. think
they had to do them in good faith, they didn’'t make them.
Therefore, I think you need to take this into account. I
think the integrity of the planning process depends on a-lot
of things and a lo; of people. And one of them is depending
upon the regulatory bodies and the pélicy makers to exercise
discretion, ﬁudgment, and'balan;e. And this is the.phase in
which we would ask you to do that. And look at the entire
panoply of facts and people involved in this and not just
select the developers or the builders as the cnes that
should be severeiy sanctioged.

But the penalty, if there is a penalty should be taken
with consideration of all these factoré. It was nothing
willful here. This is a company like these other compahies
who have stellar reputations who do excellent construction

in this county and have done so for many, many years. And
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they are not about to ruin their reputations by something
iike this when they could’ve acsked for an amendment and
gotten it, mostrlikely without any issues or problems. They
built an award winning building and this building is enjoyed
by those who live in it. You’'ve heard from many of them.

So, we would ask you to take this into account in whatever
you decide.

The other thing on the staff report is there is an
error in the report that I'm not sure has been clarified.
It's on page 2 and it's paragraph 2 of the staff
recommendation. In the, in the last sentence of that
paragraph it refers to building number, 2-over-2d in
building 6. That should bé building 3 and then it says and D
requires building 3 to be redesigned no more than 45 feet in
height. That should.be building 6 and it should be really
deleted. The understanding is, from talking to Michele
Rosenfeld, was that a building permit had been issued for
that building. It has not. So, that would just be subject.
to whatever you decided the constraints of the site plan
were. So, D should be removed and building 6 in the
sentence before it should read building 3. And'I think the
staff concurs in, in that, in those comments.

Just in closing, we thank you for your time and we
thank you for your consideration of the points that we have
made and the efforts that we have done to build a fine

community. Thank you.
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MR. KENNEDY: Kevin Kennedy again for Craftstar and NV.
I just would like to echo the substance of whaf Barbara and
Steve just said as well. Also I think just for the record
we should incorporéte the points and authorities and
evidence that we submitted in the last hearing. I'm not
really sure procedurally wﬁether they’re bifurcated for
purposes of the record or not.

But obviously we do not accept, respectfully we
continue to dispute the validity of the violations. We
unde;stand you’ve made your ruling. We’'re not going to
attempt to seek a reconsideration at this time, but we
didn’'t want to have it lost to some separation between
hearings, that the records are in fact a part of both
proceedings.

In regards to a couple of just housekeeping matters, I
think one of the 2 over 2 condominium town house buildings
that Ms. Krasnow mentioned is not in fact over 45 feet. It
is an MPDU, it is in fact a 2 over 2 but it is a hill house
in the sense it is 3 stories in the front, 4 stories in the
back. It's hot measured from the street over 45 feet. So,
there are 2 built buildings, one proposed which has
contracts without sale purchasers, that is a 16 unit 2 over
2 built. So, there will be 3 in toto under the
grandfathering proposal which we will graciously accept that
idea. I think it;s an excellent idea for purposes of

obviating the problem for these innocent customers and
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whatever modification or plan of compliance for revision
purposes going forward not include those and those folks be
benefited by and expedited revision to the plans that hold
those as-built structures and the one as-planned building,
which is under contract inviolate as well.

With respect to the magnitude of the sanction that is
proposed, we heard from CTCAC that it should be much more in
order to be meaningful. I can tell you from my client’s
perspective that, this process has been extremely
educational and we don’'t need any more sanctions for you to
get ocur attention. We‘re dialed in, antenna up and we're
going to follow this new method going forward, you can be
sure. And I‘ve already got folks back in my office drafting
firm letters to all of my builder clients telling them that
you can no longer rely on DPS and the interface between DPS
and Park and Planning to verify the compliance of vyvour as-
planned construction. That you must now as part of your due
diligence, I understand folks thought, Ms. Krasnow mentioned
before, that that should always have been a part of the due
diligence. 1In point of fact, it rarely is. We do look to
that agency to help us, tell us, when we can’t figure out
what in fact all of the minutia devolving from this lengthy,
intelligent, complex process is and is not. We do in fact
look to staff to help us on those issues and we do in fact
look to DPS to tell us whether we can or can‘t. And they're

extremely vigilant, in our experience. So, but there is



[a%]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

MCPB 7-7-05 Hearing, Clarksburg Town Center - 266 -

that initial layer going forward as I understand it, that
were this to be the outcome that we should be mindful of
going forward and I can assure you we will be.

As far as the, sorry. Okay, I will submit the balance
of my arguments in our briefs. But the magnitude of the
sanction essentially $4,000 potentially against each of the
units that potentially violate both, I think is punitive
and, like Barbara said, the circumstances leading up to
that, I think betray some mitigating factors that we do hope
are taken into consideration. Thank you.

CHAIRMAN BERLAGE: Thank vyou.

MR. BREWER: Mr. Berlage and members of the Board, once
again Robbie Brewer on behalf of Miller & Smith. I would
echo many of the comments made but have some supplements.
We certainly concur that overall the plan of compliance the
staff recommends is acceptable. We agree that the height
limits should be clarified through conforming project plan
and site plan amendments. We think this will enable Miller
& Smith’s home owners to be assured that their 3-storey
homes compl& with county law. It also will enable Miller &
Smith to finish construction of its remaining homes on the
same basgis of the homes that are already been built. We
think that the side yard setbacks for completed homes also
should be validated through project plan and site plan
amendments. However, we do believe that the unbuilt homes

should have similar setbacks as the completed homes. To now
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require an artificial and excessive 10 foot setback on a
side yard that’'s counted as a front yard is entirely
inconsistent with the principles of neo-traditional
neighborhood design. The principles of your staff report in
the existing built community. I think your staff report is
inconsistent in its recommendations. An earlier part of the
staff report concurs with what I’'ve just said. A later part
appears to say that the new units should have a measured 10
foot setback. We don't believe that that'’s appropriate.

We also concur of course that no stop work orders
should be issued nor that any offending homes should be torn
down. There’'s absolutely no rational basis for any of those
actions. So, that’'s as to the plan of compliance.

On the proposed enforcement actions, specifically the
double fines proposed to be imposed on the builders for each
home which vicolates on height or setback standards, I have
several comments. We think those fines are punitive as
they'’'re proposed. There’'s no reason for these large fines,
particularly in the circumstance Miller & Smith finds itself
in. If the Board intends to teach the builders a iesson, I
would concur with Mr. Kennedy, that lesson has largely been
taught. But there are plenty of othér ways the Board can do
so without being punitive. We think the proposed fines are
grossly disproportionate to these offenses, even your staff
has acknowledged and they’'re certainly in a good position to

know that there is no damage here. The proposed fines in
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our view will not achieve overall the objective of
successfully completing the Clarksburg Town Center. We have
some fear that further controversy and litigation will
persist for years to come in Clarksburg and that certainly
would be needless expense and delay for everybody concerned.
We don’t believe that benefits anybody particularly the
citizens of Clarksburg. For Miller & Smith, some of their 3
storey units do violate the 35 foot height limit. But we’re
talking here by a foot or 2 or at most 3 feet. You must
recognize, that that circumstance, as Mr. Robinson has
indicated, is different than youf first motion and veote with
respect to 4 storey, 45 feet. The 3 storey 35 foot
discussion, I think it’s clear that that is a far more
technical violation and particularly in the case of Miller &
Smith, where we’re talking a violation under your theory of
a foot or 2 or 3, a penalty of $1,000 for each of those
units imposed on Miller and Smith is no£ appropriate, it is
punitive.

With respect to setbacks, we still disagree that there
has been a violations in setbacks standard. 1I'm not sure
those overlay slides were understood by the Board. What we
tried to show you in those 3 overlay slides are that the
Signature Set of the site plan, the Signature Set for each
lot has a box showing where that house is to be built. We
built the house in the box, right as shown on the Signature

Set. The fact is the Signature Set showed a side yard
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setback counted as a front yard in violation of what you now
construe to be a 10 foot minimum. We don’t think that’'s a
violation. We strongly believe that if you must find that a
violation, that is at worst highly technical, and to impose
a $1,000 fine on Miller & Smith for building in the box
that’s on your Signature Set of the site plan is excessive.

So, in conclusion once again Miller & Smith asks the
Board to do the right thing. We believe you have an
important public objective here of assuring compliance with
your plans and as I said in the last hearing, we concur with
that objective wholeheartedly. But we think in this
sanctions hearing, as Mr. Robinson pointed out, you need to
be a little more discriminating. Which violation are we
talking about, what’s the circumstance that arose, whét is
the damage and what should the fine be? And so on that
basis, I close and I thank you once again.

MR. KAUFMAN: I just have a few more remarks and then
there might be a few other remarks from other counsel. I
would just bring to the Board’s attention again that there
certainly has been, we believe no bad faith, no intent to in
any way not follow the requirements and the procedures of
not only this agency but also of the Department of
Permitting Services. At most if there is a violation, it

was certainly unintended and most of these would be

technical without damage.



2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

MCPB 7-7-05 Hearing, Clarksburg Town Center -270 -

We also would strongly recommend to the Board that you
not follow the advice of counsel for the protestants and
bring it before you very quickly without sufficient
investigation these other alleged charges. We believe that
your staff should look into this. If they think there’s a
violation, they should bring it to you. We also are very
confident that there are necessary procedures that occurred
that approved these. For example, just for an example. On
April 7”ﬂ 2005, you were given a memo from John Carter, Sue
Edwards and Wynn Witthans and in that memo on the second, on
the third page they say, the conclusion: multi-family
building heights including apartment and 2 over 2 dwellings
for 4 stories in the town center are consistent with the
Clarksburg master plan and implement the vision of the plan.

Again, with all due respect you did delegate authority
to your staff; your staff exercised that authority. Now
whether you know they got caught up in some technical, legal
issues that maybe they should not have gotten caught up,
they thought you gave them this power. Also with regard to
this mews and the road, on the second site plan that is
already shown as not a mews bﬁt a road. In my remembrance
of this, there were several issues. Again in this, in this
memo on April 7%", what is, what is talked about in terms of
the Historic District is a buffer. All the single family
houses that are within that buffer are within the height

limits that they looked for. The wvista to thé church was to



(o]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MCPB 7-7-05 Hearing, Clarksburg Town Center -271 -

be maintained, not necessarily a mewg. So, what I'm saying
to you is, we welcome an analysis of all these issues that
were raised to you. There is appropriate hearing time for
this, for the protestants to make their points and alsc for
the master developer to supply to you the rationale, the
reasons and what this Board did in the way of actions in
approving those changes. Remember, we have an iterative
process, from the general to the specific. Now if we are
going to have one size fits all from a project plan going
forward, I would suggest that the nightmare that
Commissioner Wellington talked to you about is really the
nightmare you would experience.

You have a process. It works. It may need some
clarification; it may need a little bit more follow up. But
I wouldn‘t throw out the baby with the bathwater, just
because we have a glitch in it. This process came about
after much thinking in this building and changes to the
zoning ordinance and it’s not something that you should just
disregard. You also heard from your counsel that you no
longer require site plan enforcement agreements. Because
the Signature Set is now the key document. Well obviocusly
Signature Sets are going to take a much higher profile in
everything that developers, their.counsel look at, and also
their consultants. With that I’'1ll stop and we have a few

minutes left.
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MR. KENNEDY: By way of supplementation. Some of the
mitigating factors we hope will be taken into consideration
is the difficulty inherent to getting a grasp on all of
these nuances. To understand a clear bright line
requirement. And because it is torturous at times to, as I
listen and tried to educate myself and read everything
myself. I've been practicing law over 20 years and read a
lot of complicated stuff. And this thing’s hard to figure
out. You guys have done a great job educating us, figuring
it out yourself, your staff has attempted to unravel it a
little bit but in real time, the way this was really
working, was Wynn Witthans, a person who everybody had a lot
of faith in and certainly was not a pushover was invelved in
the process in real time. As were the folks at DPS and
within your organization who were interfacing with them on
this permits. I'm not suggesting, I know you found that not
to be exculbatory and I respect that. I don‘t agree with it,
but I understand that decisions were made. But certainly
it’s a relevant factor for determining the sanction to meet
the offense.

I know that Commissioner Perdue is familiar with the
Mallamansay (phonetic)prohibition distinction that the law
often times makes. As Steve is saying, this is at worst, a
technical violation by folks who were trying to get it
right. They’ll do better next time. So, plenty of

incentive in here to get that done proactively. Hopefully,
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you’1ll take that into consideration in deciding how if at
all to punish them.

On the 45 foot issue, I understand that’s pretty much
established. Even below that between 35 and 45, I have to
agree with Commissioner Robinson to the extent he was
intimating that that might be a technical violation without
an inherent harm as well. Hopefully that will also weigh
heavily in your decision. Thank you.

MR. KAUFMAN: We have a little time, but not necessary
to use it, I think.

CHAIRMAN BERLAGE: Thank you very much. We héve six
speakers from the general public. The first three are Keith
Berner, John Parrish, and Richard Kauffinger.

COMMISSIONER ROBINSON: I want to assure people that I
am listening, but my health is fading as we sit here. So,
if had my eyes closed, it’s just the way of staying in the
game.

CHAIRMAN BERLAGE: It helps him concentrate. Keith
Berner, John Parrish and Richard Kauffinger. Go ahead, sir.

MR. BERNER: My name is Keith Berner. I'm from Takoma
Park, which is a long way from Clarksburg. But I'm here to
say, Eich ben en Clarksburger. In fact the citizens and
communities of Montgomery County are all Clarksburgers
because this is not an isolated incident, rather it’s the
certain result of a political culture that favors narrow

interests over the public good. 1In Takoma Park 1‘’ve been



[\

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

MCPB 7-7-05 Hearing, Clarksburg Town Center -274 -

part of a citizens’ movement that sought compromise
regarding a massiye hospital expansion in storxe for
residential neighborhood. The recent good news is that
we’'ve apparently reached a compromise that serves all sides.
The bad news is that the possibility of compromise was
almost yanked away from us last summer when Park and
Planning staff met behind closed doors with development
interests to produce a zoning text amendment that would’ve
changed the rules in the middle of the game and taken away
all incentive from the hospitals from talking to the
communities.

Park and Planning had every intention of getting the
amendment to county council without any community input at
all. When we discovered at the last minute what was afoot
and shined a light in the room, what we saw was a pretty
picture. The lawyers and developers with their hands deep
into the cookie jar and Park and Planning staff standing
asking how they can sweeten the recipe for next time. When
I spoke to Steve Silverman earlier this year about the
zoning amendment itself and about the unsavory circumstances
surrounding {inaudible), he had no apologies. Instead he
blamed communities for standing in the way of progress. The
parallels to Clarksburg are obvious. In both cases,
developers simply expected to get whatever they wanted and
private citizens committing their own money and their own

pro-bono time had to investigate and fight entrenched power
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to save their own skins. Now as the county council shows
it’s dismay about wrongdoing in Clarksburg, I hear echoes
echoes of (inaudible). The powers that be will focus a
laser beam on a small number of scapegoats and express
complete baffiement at how such aberrant behavior could’ve
taken place.

Time out. I wrote that previous sentence before
hearing Rose Krasnow use the very word aberrant, in her
testimony this morning. Talk about predictable. As seems
to be the case at the Pentagon, the problem here is that Ms.
Krasnow and company apparently believe that the crime here
was getting caught not the wrongdoing itself. Who here
doubts for a minute that the ultimate responsibility of top
officials for iﬁculcating a culture of abuse that flowed
down to ({(inaudible) regardless of whether any of them gave a
direct order. By the same token we don't need to find any
order from above to the woman who altered the Clarksburg
document. When the bulk of our elected officials make clear
that serving developers takes precedence over serving
communities and citizens, when they not only don’‘t punish
staff for backroom dealings that are fundamentally anti-
democratic, but actually endorse such behavior, we know that
our focus must be much broader than the quote honest
mistakes unquote of a single staff member. And so I would
say that when we talk about sanctions today it’s not just a

matter of sanctioning the developers and the builders. It's
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a matter of sanctioning the public officials who have

D
.l
f}
T

established the climate where this happens. 2And it is time
for the voters of Montgomery County to demand this
accountability and to punish our public officials for
selling us out. Only when we decide as a county, that
business as usual will no longer be accepted here, will we
get public servants who serve ué professiocnally and in the
full light of day. Thank you.

CHAIRMAN BERLAGE: John Parrish.

MR. PARRISH: Good evening, Board. Much of what I
wanted to say has already been said, so I‘ll be brief:
Please, at least, do not make a decision today regarding the
severity of the sanctions. Please wait until all the facts
are in after future hearings and the other allegations
you’ve heard today are explored further.

To help restore public trust, please conduct a thorough
investigation into the underlying causes of the violations
and make the final report available to the public.
Specifically, I would like you to please explain why the 35
feet was stipulated to begin with. I don’t think enough has
been said about that. In my opinion what we have witnessed
today exposes much larger problems regarding process,
ovérsight and enforcement responsibilities within Montgomery
county government. This is not an isolated experience.
Perhaps the amount of attention it’'s getting is exceptional

but it goes on in lots of other ways in this county. And
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too often the citizens are the ones who bear the
responsibility to bring it to light.

Sometimes I feel like you ought to pay me as an
enforcement arm to bring to light issues to you and many
other activists as well.

I applaud you for finding that violations did occur
regarding setback and height requirements. However, to gain
the public trust the commission must levy substantially
greater sanctions than the staff is requesting. If the
sanctions are not severe enough to deter the developers from
repeating similar violations then you have failed to do your
job. Please do not insult the integrity of the public
process by ignoring the serious issues brought before you
today. Again postpone imposing sanctions until you have a
better understanding of all the alleged violations. And
lastly, please issue a statement of apology and at least
assume some responsibility for the many faceted problems
that we are facing today in order to restore the public’s
confidence. Thank you very much.

CHAIRMAN BERLAGE: Thank you. The next group is Judy
Koenig, Paul Majewski, and Jim Williamson. Judy Koenig.

MS. KOENIG: The situation in Clarksburg is not the
first or even the second time Park and Planning commission
staff and the commission has screwed up with their approval
of plans and lack of adequate supervision. Take a drive

down the 2700 block of Abilene Drive in Chevy Chase and
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you‘ll notice the two houses attached in a single family
zone. If you can’'t figure cut which they are, just find the
houses with two large separate garages and two front doors.
Notice the situation with several of the driveways. Park in
your driveway and you block the side-walks, since houses are
so close to the road. But you all approve this type of plan

and this type of situation where we have Siamese twins. Go

déﬁh to thé stébi;;.with a cbpyrof the testimony whé;-the
concessionaire received permission to expand and renovate
the stables in December 2001. Where’'s the rustic setting
they promised to preserve and you said they would. They
lied and instead installed thousands of wattage of metal
(inaudible) lights, turning the area into a brighter area
than Home Depot and at RFK. Ask yourself, where are all the
trees? They cut down the 75 trees. Ask yourself why was
the new large structure built in the flood plain. They
brought in hundreds of truckloads of fill to alter the flood
plain so they could build the structure and not have to
worry about it being flooded. A large covered riding rink?
This caused massive flooding upstream, to the west and
extensive erosion of rock creek. And I see you have
something else that you’re not going to have on the agenda
because if you’re verbose and that is also talking about
erosion. Why must the deer walk down Meadowbrock Lane
because the concessionaire fenced in a large open field that

many people enjoy as did the fox, deer, raccoons, squirrels
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and dogs. Did you know that rock creek does not flow North
to South? According to the concessicnaire that is. They
cléim that the area for the new covered riding rink would be
designed to allow the water to flow through it and not be
impeded. Well, the truckloads of fill, it would have to
rise probably about 15 feet and if we get the rain they’'re

talking about tonight, it might make it a couple of feet

because éﬁparéhély{tﬂey didn'tlwant to-haverto wbrry about
it so they let them do it. Why did this occur and why has
the commission does nothing to correct the outright lies and
deceptiong. Ask David Bradley how much he saved in his
income tax returns, with this 2 million plus contribution?

I call it a bribe. Where is the state of the art watering
system that was to install to control the dust? Of course
that in fact the system were not even used, what would you
expect? What about the commitment not to impact our
community with the cars from the stables? That also must’'ve
been nothing moxe than false rhetoric. If you are going to
fine Clarksburg because of your staff mistakes, it is only
appropriate that you fine Meadowbrook Foundation Inc. and
David Bradley. ©Ch yes, how about Dan Snyder and the great
disappearing tree caper? Why didn’t you do anything?
Blinders sometimes are used on horses; they should not be on
public officials. You promised me and council members, Mr.

Berlage, 14, 15, 16 months ago, that you would hold the
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public, are you going to listen to me, or are you going to
talk to her? Well that ke it

COMMISSIONER WELLINGTON: Excuse us,

MS. KOENIG: Excuse me. You promised me that there would
be a meeting or hearing to discuss what went on down there,
you haven't done so. If your staff’s going to continue to
screw up, then you’re going to have to fine someone
(iﬁ;daiﬁieygauigéﬂiyrénd you'fe not doihg it. And I also did
notice since you all started speaking

CHAIRMAN BERLAGE: Your time has expired.

MS. KOENIG: the amount of humidity in this room has
increased significantly with the hot air rhetoric.

CHAIRMAN BERLAGE: Mr. Majewski.

MR. MAJEWSKI: I agree with putting off the Item 3
decisions. There’s a number of considerations. ©One, the
harm, I‘1l]l remind you we’ve had loss of small town center
building, filling the views, the connection to the historic
district, connection to our history of fighting for a small
town and small, like the thousands of vistas of the church
and vistas of the views. Then there’s fire fighting.
Exceeding the 45 feet by 8 feet puts a burden on fire
fighting. These, some of the buildings appear to the layman
ags 5 storey buildings. From door of the building to the top,
we don’'t have ladder trucks in the area. A regular engine

costs 450,000. A ladder truck, I don’t know, say about

$150,000. Please consider that. The per day stipulation,
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they certainly should see what the maximum of every fine is.
You know we’'re talking anywhere f£rom 2 meonths to 3 years, I
heard, so we’'re talking about anything from 90 to 900 beyond
times. So, we’re talking about, we're easily talking about
over $100.million. Please consider just how lenient you
want to be. Do you want to be 7% lenient, 7% lenient maybe

they’1ll take you down to $60 million depending of course on

é&éf&réitﬁatiéﬁlrSbéémé;é.mofé égreéioué than others.
Consider the amount of money already as Mr. Knopf said is
the amount of money the developers have gained. Certainly
they should be fined an amount much higher than that.
Otherwise the risk for getting caught makes it worth it to
take the risk. He’s made one good suggestion, another if
you really have to make a decision tecday, just do some
ballpark figuring. I don‘t know, 600 units, $400 million
dol, uh, $400,000 each, $240 million. What do they make?
Take a guess, 20%, 10%; we’re talking 24 million that they
normally make. If they’'re exceeding heights by 10% that’s a
10% gain, divide that by 10. You’re talking 2.4 million and
not 1 million.

So, in other words it does take time. Of course you
can’t, maybe you’re good and you can do these ballpark
figures and come up with a just amount, I suggest you take
the time.

Then there’s that point where they have developed

gquickly. You know, they were told about this problem in
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August, did they check it? Did they see what’'s going on and
bring it to vyour attenticn? No, they went ahead and built
faster. That should be part of your consideration. Another
part is alsc the fact that you want to amend some plans
based on the fact that you’ve already got some there. I'm
not sure if I understood what you’re saying, if you are only

amending for the existing ones built, okay that’s fine. In

summary, delay.ﬁggil another day and consider per day

maximum possibly as high as $60 million. Thank you.

CHAIRMAN BERLAGE: Mr. Williamson.

MR. MAJEWSKI: (To Mr. Williamscon) I’1ll give you two
minutes.

CHAIRMAN BERLAGE: Mr. Williamson.

MR. WILLIAMSON: By signing contracts with the builders
of Clarksburg Town Center and accepting the terms of the
developer under their homeowner association agreement, every
home buyer unconditionally forfeited many of the basic
rights afforded most consumer groups. And building our
individual homes, and the community amenities, the builders
and the Newland Communities have complete control in
exercisging their many forms of contractual coercion with a
smile. Whenever they are threatened with a financially
unfavorable situation, as home buyers in today’s new
construction market our ability to seek adequate remedies is
sadly non-existent. While the concept of Clarksburg Town

Center established by the master plan may not have focused
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on the particulars of building height and setback it’s clear
that those, that have investigated thisg, those imperatives
were embodied in the site plan Signature Set and the site
plan enforcement agreement. This represents the communities
contract with the builders and Newland Communities,
regardless of the less stringent underlying terms approved

by the Board or viewed as less stringent by the Board. This

_contract represents the binding commitment made to the
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community by the builders and Newland Communities.

A contract and commitment, the planning Board must
uphold and enforce on behalf of the community. It is
interesting to note that as part of Maryland law, builders
are reguired to have prospective buyers reference your
planning decisions, planning actions as part of their
purchase decision. The builders and community, the Newland
Communities forever distorted and altered the wvision of the
Clarksburg Town Center. Not only have they distorted the
vision and form as evidenced by much of the testimony that
you have heard on both sides by all residents of the town
center, they’'ve also broken and divided the spirit of the
Clarksburg Town Center community.

One builder, Craftétar, as Mr. Kennedy is aware of,
markets itself on a theme that the builder would never move
into a home or have their families move into a home that
they would not feel comfortable moving their families into.

It is interesting to note that since these issues have




[\ ]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

MCPB 7-7-05 Hearing, Clarksburg Town Center - 284 -

arisen, both Craftstar and NV have unloaded their town homes
which are clearly above the 25 foot limit onto private
citizens. Interesting enough as well, while Craftstar’s
towrnn home, model town home was on market, a family member of
Kenneth Malm, the President of Craftstar, Craftmark, the
assoclate cémpany under Craftmark, was also in the market
for a home and also purchased a Craftmark/Craftstar model,
but not in Clarksburg Town Center, in neighboring Clarksburg
Village. Was there something there that they didn‘t feel
comfortable with? I’'m sure maybe that the innocent third
parties who are now affected, might also feel more
comfortable in an NV or Craftstar home in Clarksburg wvillage
also.

Who is building a community that they would feel
comfortable moving their families into? How should those
parties be held accountable? What will it take to hold the
builders and communities responsible for restoring the
communities’' vision of Clarksburg Town Center? We strongly
encourage the Board through their authority for upholding
the communities contract with Newland Communities and the
builders, to exercise the maximum financial penalties and
punitive actions possible under the law. Newland and the
builders must be held accountable for restoring the vision
of Clarksburg Town Center. We were once told by a builder’'s
agent that if the builder had made such a major mistake that

they would tear down a home and rebuild it if necessary.

Ce—— .
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Again; from a Craftstar agent. If that is what it takes to
restore the communities’ vigion of Clarkshburg Town Center,
then so be it. The Board must have the courage of
conviction to take such actions in this plan of complianée.

Further we request, on behalf of the entire community,
while you’re talking about the Maryland State Attorney
General regarding the criminal investigation of altering of
documents, that you also speak to them as well as the
federal authorities for investigation and action under the
state and federal consumer protection acts. The deception,
fraud, misrepresentation, suppression and omission of
material facts in the context of consumers investing in the
Clarksburg Town Center is unfair and deceptive trade on the
grandest scale. All responsible parties must be held
accountable and be made to answer for the deception of over
400 million in consumer investment in the Clarksburg Town
Center. I am a member. I am a resident of the Clarksburg
Town Center. I live in 17 EE, which is adjacent to the
United Methodist Church cemetery. I thank you for your
time.

CHAIRMAN BERLAGE: Thank you very much. Mr. KXnopf, any
rebuttal?

MS. PRESLEY: Yes, thank you again. Just like to go
back again to a couple of comments made by counsel for the
different builders, specifically Mr. Kennedy. We have to

suspend our beliefs that any of the counsel here present
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today is aware of the requirements for an RMX-2 optional
method in terms of who does the enforcement. Mr. Kennedy
apparently stating for the record even as a land use
attorney, that he’s unaware of the enforcement under this
RMX-2 optional method. And tries to place the blame on DPS,
which I find appalling. And I apologize to DPS for, just to
let this Board know, we have spent not guite equal time in
digging through DPS and their records, but sufficient time
to be able to state very plainly that the records that we
have encountered there are very clear. The records are
consistent; the records are available to us immediately as
citizens as we would expect equivalent records to be
available here. So, I'd just like to state for the record
that everything we've seen, Mr. Hubbard, has been
commendable.

Moving on then again to the issues about the
violations. I just want to reinforce that things such as the
pedestrian mews. These are not aberrations either. We had
Mr. Kaufman mentioning how he respected Ms. Witthans. And
we have the counsel referring to the staff opinions as it
benefits them. Let’s talk about her staff opinion for the
site plan review_8-98001 and let me read from her opinion
regarding the mews. Page 10. Close to the edge of the
Clarksburg historic district is a diagonal pedestrian mews.
The mews contains sitting areas and 2 large lawn panels and

connecting walks linking the church with the town square.
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The sitting area closest to the town square includes a
treliis and a memorial tc Jehn Clark with the use of found
headstones from the family gravesite. The mews develops a
visual and walkable access between the church and the town
square highlighting these significant features of the
existing and proposed development. I’ll spare you and I
won't read what you can see for yourselves in your
submissions under page 11 on the same report where she
addresses O street. These things are carried forward in a
physical site plan just as the setbacks and the heights are
carried forward. Not just in the certified siterplan that
Linowes and Blocher prepares for the client and then they
all sign, but also for the landscape plan, certified
landscape plan. And now these things are gone. By nature
of the fact that they were included, in fact, O Street
references included even in the Board opinion, under the
fundamental findings. How can staff under some clause 38,
make an amendment to something, not that there’s any
amendment on record, because there isn‘t. There’'s no
amendment on record to that. But apparently Mr. Kaufman’s
position is that that could’ve been done as well. The
staff, I suppose it was another verbal, something passing in
the hall to the developer saying, yep go ahead, take it out
if you want. That doesn’t hold any water. Because there
are things here that you can, you can go into your chambers,

lock at them. They’re evidences they’'re signed, they’'re
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legal documents. Do not issue sanctions without taking
these things into consideration.

And the last thing I want to point out is with
reference to site plan phase 2. There are serious issues
regarding that. I'll backtrack for a moment and say that
the document that Ms. Witthans changed after the fact, there
were sevéral others in that series which we’ll leave behind
for you today, but although there has been no admission, we
have before and after things that have come up, so we’ll
leave them for you. But when you take a look at site plan
phase 2. What you have on record as the alleged certified
site plan for phase 2, please remember that it's stamped by
Richard Hawthorne, October 14%", 2004. The hearing was in
2002. Signatures for developer, I have it contained for you
2002 or 3. And the final signature by the Board allegedly
two years later. Not just two, a little over two years later
but after buildings are already permitted, built and
occupied, roughly 1/3™ of those. We’'ve attached in our
presentation to you, your handouts in some of the exhibits,
copies of the staff report for phase 2. The staff report
containg not just language, textual, but also attachments.
And any attachment is a physical reduction sheet of the site
plan with that same data table that was present in site plaq
phase 1, in the certified site plan, iﬁ the enforcement
agreement. It was present in the preliminary plan, the

project plan. 1It’s there again in her staff opinion.
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Regardless of the fact that in the text she doesn’t call out
the specific as to the 4 storey. It‘s attached with a memo
and signatures. And if you check her DRC files for that
same site plan, there is a copy that exists that'’s signed by
the developer, by Les Powell, by the land surveyor. So,
it’s to you to find out what happens between that and two
and a half years later to determine, but either way I see
that the developer has viclated again because either they
have to admit that they built units without a permit or,
excuse me, without a site plan, official site plan or they
have to admit that the October 14", 2004 site plan is not
valid. So, whichever of the two it is, and according to the
code anyway the site plan that is sitting over there, the
alleged site plan, doesn’t have g height on it. So,
according to zoning codes, 59D, it's probably 323, 326. 3
point 3, I believe. It's not even a valid site plan without
a height. So, no matter how you slice it, it's incorrect.
Get to the bottom of it before you determine how gross or
deliberate the negligence has been on their part and the
violations have been. That’s all I have to say.

MR. KNOPF: Just to very briefly follow up on that.
Mr. Kaufman or one of the attorneys made the remark that
phase 2 did not have specific 35 foot, 45 foot provision in
it, that'’'s what she was addressing. We understand the staff
report to say well by error everyone assumed it was the

phase 1, the phase 1 site plan requirements that applied.
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If that’'s the case in phase 1, we did have the site plan
documents with 25 feet and 45 feet. So, there’s a violation-
there. 1If there is no document that was a Signature Set
site plan, as she pointed out, that’s a separate violation.
You can find a violation and they went ahead and built one-
third of things there wasn’t even a site plan on record of
the Signature Set. That’s also a violation. Either way
they have a problem. And so, we think that you can make a
finding of a viclation in either case.

MS. PRESLEY: I want to clarify one thing. Norm's
brought this to my attention. Recollection. Plgase note too
that the October 14", 2004 date is in sync withtthe date
that Ms. Witthans has admitted in the Fall of 2004 changing
the other documents. And a specific note is that the site
plan that miraculously appears is absent the height or the
setback. Those are two things that are rather conspicuous
at that timing. Sorry, Norm,

MR. KNOPF: And a site plan without the height and
setback requirements is not a valid site plan because it’s
required to have that information before, you know, as part
of the valid site plan. 1In addition to point out that as
she said, and I think it’s very important, you were
presented with a staff report which had those documents
attached showing the heights 35, 45 and the 10 feet. And

your opinion adopts, you know confirms the staff report.

So, we think that there is a standard, there was a violation
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and if you want to take another position there is no

h

standard then there’s a different type of violation. But
either way there is a violation.

The final thing I'd like to say, just clarification. Am
I correct that the, this morning’s or afternoon’s hearings
on the violation and this hearing on the sanctions, though
they’'re separate hearings, the records merged and it’'s. all
one record?

CHAIRMAN BERLAGE: Ms. Rosenfeld.

MS. ROSENFELD: Yes, the two records are merged because
we were accepting testimony this morning on both matters.

MR. KNOPF: Thank you.

CHAIRMAN BERLAGE: Thank you. Mr. Kaufman, any
rebuttal?

MR. KAUFMAN: Yes.

CHATIRMAN BERLAGE: Come on up.

MR. KAUFMAN: I’'1ll just take a minute or so ‘cause we
only have 10 minutes. The testimony you just heard I
believe justifies what I said before, which is you need to
take the time to get all the facts.

-There have been an awful lot of allegations that do not
deal with what was before you today, before you hold another_
hearing or whether it’'s a violation hearing or one of the
amendments. I mean just to respond to a couple of things.

The signing of the site plan on October 14", that maybe
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when it was signed, but it was submitted signed by
Terrabrook on June 27, 2003, 16 months earlier.

I have a site plan here signed by Wynn on 12/17/01.

That site plan shows that the mews is gone and that the road
that everybody argues about has been replaced. The vista is

maintained to the church. All I'm saying to you is, there’s

a lot of confusing facts here. Let’s make sure we have all
the fact before we accuse people of bad faith and
complicity, et cetera.

We're certginly willing to work with you to make sure
that all the facts are with your staff and that you have
this before you at some future time. Not one week from
today.

MS. SEARS: The only point I wanted to address is the
implication or the suggestion that perhaps 45 feet was a
standard that was set in the master plan and therefore it
was a higher level of concern. And the master plan itself
specifically states and I'm going to quote it that all
apartment buildings in the future town center will be 4
stories or less except within walking distance of the
transit stop where a building height of 6 to 8 stories may
be allowed if the master plan recommendations concerning
compatibility with the historic district can be achieved.
It then has a figure 21 on page 48, where it deals with
specific buffer areas, where it sets out linear feet where

gtories should be less. These buildings are not located in
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those areas. So, they are covered by the 4 stories. There
is no specific height in the master plan. And that is what
your staff found and that is what Mr. Kaufman read earlier
from the April 7*" report. Your planning staff, your Chief
of Planning found that 4 stories was what the master plan
required, not 45 feet.

So, I just wanted to make that clear because anybody
looking at that master plan would not be on notice of any
prior discussions or any feelings of others that may have
come up during the master plan process. Thank you.

MR. KENNEDY: Thank you. Just a minute more if you
will. First we’re not blaming DPS for whatever we’re being
held in violation for. We're simply saying that we acted in
good faith. That we found in retrospect locoking at it now,
and in real time, the approvals ambiguous. We sought from
the authoritative agencies, in good faith, clarification and
direction and for authority as‘to why DPS is the, is the
agency we can go to for thét. I simply refer to section
8.25 of the Montgomery county code, it says action on
application, the director must examine or cause to be
examined each application for a building permit or an
amendment to a permit within a reasonable time after the
application is filed. If the application or the plans do
not conform to all the requirements of this chapter, the
director must reject the application in writing and specify

the reasons for rejecting it.
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Now if we were submitting that in bad faith knowing in
advance that it was in violation, that would be a different
issue. But, there was no evidence before the Board that
that ever happened. All of our submissions were in good
faith and when it says further in that same section at sub-
part G, compliance with zoning regulations, the building or
structure must comply with all applicable zoning
regulations, et cetera. That's what we were asking for.

Can we build this building here? And the answer we got back
in the form of approved permits was always yes. So, for
that reason we think that is a mitigating circumstance that
needs to be taken into consideration.

Asgs far as the grandfathering, I think the merits of
that speak for themselves. We do support the staff’s
recommendation in that regard and graciouslf ask that you
include that in your determination.

Is there anything below 45 feet? I agree with
Commissionexr Robinson that that would be at most a technical
violation for which no sanction or punishment is justified
for the reasons stated‘that it was an ambiguity in the
record, certainly several, that we acted in good faith, and
we relied upon that in real time to do what we felt was
lawful.

With respect to the setbacks, I agree with my colleague
speaking for Miller & Smith. All of ocur houses are built

within that building envelope on the Signature Set site
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plans. Many of which when we submitted with our permit
applications did not have a height stipulation on them. I
think as Mr. Kaufman has correctly stated that some of the
sheets do, some don‘t. And again more ambiguity, which is
which? We obviocusly, the determination of the Board as we
guessed or were directed incorrectly in that regard. But a
technical violation without a bad intent. I hope that is
relevant in determining how you guys come out on that.

With respect to anything over 45 feet, nothing for NV
homes is over 45 feet out there. There are a couple of
Craftstar 2-over-2 condominium products, a very popular
product out at Clarksburg, which are exceeding that at most
by a couple of feet. And so therefore we hope that the
magnitude of the violation also is taken into consideration
‘cause we do believe it’'s di minimis and we agree with
staff’'s conclusion that ultimately no damage was suffered,
either from the standpoint of the community as a whole or
any individuals. And I thank you for your time.

MR. KAUFMAN: I have just a few other concluding
comments. I also thank you for your time and your patience
today; I know it’s been very trying for the Board. I would
just reiterate one thing. In answer to a question from
Commissioner Purdue, Mr. Ma indicated that you can show your
development standards in both written form in the opinion
and also on the Signature Set. Either one would be, would

be equally enforceable. And I would suggest to you as to
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with regard to the setbacks for example as was just said to
you, it was shown on every Signature Set where, where that
units would be. And the setbacks were less than 10 feet.
Now if there was a dispute as to the interpretation between
DPS and your staff, they had I believe an affirmative
obligation to bring that to our attention, so that we could
bring before you a clarifying amendment. Just as I‘ve said
to you before on all these other issues, I honestly say to
you and I suggest very strongly and I -- and it goes to your
staff’s confusion. Do you believe for one minute if we had
been told that we need clarifying amendments that we
wouldn’'t be in here asking for those? We certainly would
have been. You have to look at the course of dealing over
all this pericd of time.

One last thing. You’'ve heard a lot about well there
should be this amount of damage and all these speculative
forms of damage. I would respectfully suggest to you that
if there are going to be sanctions they should be in
relation to the damage that has been found. Your staff has
stated to you that they don’t see really much more than a
technical violation. It has no, these damages or sanctions
should have no relationship to profit or to appreciation of
houses. The market deals with that. We are very proud.
That is the master builder and the builders before you of

the community that is being built up there. We’'ve shown you
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pictures of it. 1It’s won awards. If there have been
mistakes, we want them corrected.

We certainly want all owners, all prospective owners to
have validity and we would strongly recommend that you do
follow your staff’s recommendations with regard to the plan
of compliance. And if there are sanctions that you deal
with these two issues today, there’ll be more than enough
time and certainly much, much debate in this county over the
other issues thaf’ve been raised. But, take the time to
find out what the facts are and what happened and we’ll be
glad to spenﬁ another day or evening with you. Thank you
very much for your time and consideration.

CHAIRMAN BERLAGE: You're excused. 2And the Board may
now discuss the proposed plan of compliance.

COMMISSIONER BRYAN: Let a non-lawyer start this time.

CHAIRMAN BERLAGE: Go ahead, Mr. Bryant.

COMMISSIONER BRYANT: I'm looking at some of the
comments that I wrote down that people said that struck a
chord, there are a lot of things that were said but a couple
that struck a chord. For example, Delegate Cryor said we
have a mess on our hands. &And she is absolutely correct.
But also Wayne Goldstein said that we needed to be, to use
the J&J model. Candid, contrite and committed. So, as
regards the mess on our hands, I think that we have been

candid. We certainly have been contrite and you could tell
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by the fact that we‘re still here and somewhat upright that
we’'re committed.

COMMISSIONER ROBINSON: Speak for yourself. (laughter)

COMMISSIONER BRYANT: All right. But I'm also
conscious of the fact that Mr. KAUFMAN reiterated time and
time again that you can't have it both ways, which leads me
to I think the most significant thing that remains as a
stand out for me by Mr. Spanos, and that is that we have to
assume a certain degree of certainty and that there’'s no
evidence in the record that people have not been acting in
good faith. And that, that applies to everybody as far as
I'm concerned. And I'm only speaking for myself. So, there
are a couple of things that all of those comments made me
write down in terms of where my head is. And there were
sort of three Rs. I said well, there were recriminations,
and we’'ve sort of, we got out the recriminations. I think
that we did a very, very good job of loocking at the
recriminations.

And we also tried to come up with a way of resolving
recriminations and I think that we have really done an
effective job at looking at that, because this is not an
easy case as everybody can attest. This is not easy at all
and I definitely agree with the gentleman from NVR that
everybody’'s going to be acting differently from this point

on. Everybedy is going to be acting differently.
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But the third R was retribution. And I was listening
to some of what was being asked of us, and this is not
casting any aspersions, it’s just a question that I raised.
And I said, didn’t they just win? Because what I heard was
yeah we won, but now we want retribution. Again, I'm
speaking for myself.

I believe that we have the responsibility of not just
looking at retribution when it comes to what a particular
interest might desire, but we need to look at the broader
picture in terms of not only the message that we want to
send, but also we have to look at what the impact will be of
the kind of decisions that we make. And with that idea in
mind all of the other things that came out that were not a
part of this particular hearing, those things are going to
be looked at. And I believe that‘when they get loocked at
that and I'm sure that we’ll take steps as part of whatever
we do to try to see to it that they get looked at soon as
possible, that we’re going to look at those things in the
context of how they get presented at that point. But also
we’'re going to be mindful of how we got to that point in the
first place, with that idea in mind and I want my legal
counsel to correct me if I‘'m wrong, I believe that we can in
fact impose'a compliance plan today that speaks to those
things that were before us today and they will have no
impact on what might get introduced later on. So, I don't

believe that it’s necessary that we have to wait until every
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single violation that is believed to exist, that we have to
have that before us in order to make a decision about what
we need to do right now. Because I’'m under the impression
that we can make a decision about what, what we have before
us right now and later when we get the rest of those things,
we can make a decision about them later. And if there is a
necessity to adjust recommendations, well then we can adjust
recommendations, we’‘re good at that. 1In fact that’s what
some of you talked about. You presented as part of your
evidence. So, legal counsel, am I correct in that those are
two separate and distinct entities at this point?

MS. ROSENFELD: Taking action on the height or the
setbacks will not preclude your ability to make future
decisions and take future curative actions is necessary on
other alleged violations.

COMMISSIONER BRYANT: Thank you. I am prepared, Mr.
Chair, after discussion, because I know there are other
people who want to say some things. But at that point I
would like to go point by point in terms of the
recommendations and as quickly as possible, support the
staff in terms of their recommendations, but maybe tweak a
recommendation or two just a little to be conscious of some
of the additional items that were identified that maybe the
recommendation as laid out, may not capture, at least from
my perspective. But I don‘t want to be in a position where

in fact, exacting retribution.
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CHAIRMAN BERLAGE: Well let’s hear from some other
Board members and see whether we can go through staff
recommendations with tweaking or whether it’s going to be
more complicated.

COMMISSIONER ROBINSON: I will wait to speak later Mr.
Chéirman.

CHAIRMAN BERLAGE: Commissioner Wellington, do you want
to go ahead?

COMMISSIONER WELLINGTON: Yes.

COMMISSIONER ROBINSON: You can move from right to
left.

COMMISSIONER WELLINGTON: All right. Well, yes, this
is a mess and it's our responsibility to fix this mess,
that’s what we are here for. So we are assuming our
authority, and the question is -- I'm going to start from
the general and go.to specifics, because the remedy is what
it’s all about, not -- not just the principles but, our
credibility and our integrity has been questioned, in the
process, and the largest plan that I’ve ever participated
in, and perhaps the largest plan in Montgomery County, is
what’s at issue here. So it isn’t just one or two houses,
the actual physical plan is huge and very important. So the
substance is very significant. But it alsoc has broader
implications, as we heard from other speakers earlier, for
the future of the county in terms of deterrence and the

willingness of people to abide by our recommendations
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voluntarily, because they know that they are concrete,
clear, and if they are not followed, there will be
enforcement. So, I think what we did today is more.
important than some of the things we do on other days, and
what do I think specifically -- well one, turning to the
specifics on the fines of the citations, for myself, I would
defer consideration of those until I have the whole picture
of what‘s happening in Clarksburg. I don’‘t know if I even
need to pass on the formulae used by staff for the fines.
We're not really about fines, that’'s the last ditch thing,
when the -- the horse is already out of the barn. We're
about land use. We're abcout enforcing the land use policies
of this county and making sure that things are bﬁilt in
accordance with those plans. So for me, the most important
issue of compliance is what happens from this day forward.
Where am I on that? Well, the hardest issue in terms of the
equity is the current owners. For the ones that we know
already own the buildings, I -- I would try to clear the
title on them, but the staff’s recommendation, to acquiesce
conforming all housing in the future, to basically, for the
developer, amend the plan for them, to bring in -- them into
compliance, I find totally unacceptable. And as to the
specifics of which ones I could clear title, I'm a little at
sea about having enough information to decide which ones to
grandfather because of my concerns which I will discuss as I

go through it, but not proceeding in a piecemeal manner.
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Now why do I say that? Well what is our job as a
Commission? It’'s to take control of the process. This has
been like a runaway train without any blame placed on
anybody and that’s not the way it’s supposed to work. We
are the decision makers. So I think that -- I want to say
this is very important too -- because I’'m proud to be a
Commissioner here, and the reason I'm proud is because of
the years of decisions that I've sat here and made. And I -
- I think of our staff as one of the finest and most
professional staffs that I‘ve ever worked with, in the
various jobs I’'ve held and I know ﬁhat this has proven to
have seriocus harm to their morale. And I also want to say
that when I read the staff report, not the first one -- the
first report of viclations, I said to myself, with a huge
sigh of relief, this is honest. This is telling people,
historically about what happened, even though, a lot of it
wasn't a very pretty picture and it didn’t even always
reflect well on the Commission. And I was proud of that.
So, I want staff to know that in criticizing perhaps the
specifics of what we’re talking abéut now, is not in any way
a general statement. It is just addressing what we are
trying to do right now.

That said, do I think we took too long to get to this
day? Yes I do. I am concerned about that. Of course I had
on the 14th, I would have found a violation on that day, but

it isn’t just that, how long the investigation took, the
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lengths that the citizens had to go through to finally come
to this moment, things did not work the way they should, and
I know that we are already internally loocking at that. And
as we know, people are looking at it externally, so there
will be changes there. But it does make today more
difficult, because people are aggravated, and it’s affected
for this case at least--trust. So if we’re going to take
control of the process, if we’re going to get back in
charge, the way we were and the way we are when we first
took the project plan and the site plans we should not
trivialize our own process by compartmentalizing each item
and proceeding piecemeal. We didn’t do it when we did the
project plan. If you drive out to Clarksburg, you can’t
just look at one house and say I'm not going to look at what
is next door, or I'm not going to look at the church, you
have to look at the thing as a whole. There are things that
are not before us today. But unfortunately there are
allegations, but there are allegations of a long list of
things, that at least for this Commissioner are of grave
concern to me. The timing of the issuance of building
permits for phase two, and the concomitant issue for the
validity of the October 14, 2004 Signature Set, what
happened there? Of which there have been many good
statements on both sides. I make no -- I don’'t -- my gquest
-- I don't know. The elimination of O Street and the

pedestrian mews, once again, much said on both sides, cannot
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answer that today. The amenity phasing -- the, well, the
extension of the preliminary plan we have that set for a
date. The distribution of the MPDUs, the -- I don’t know if
it’s the way it should be, but that’s one of the most
important things we do when we look at a site plan, it is of
critical importance to us. So I can’t say to you that
without looking at those items, that I can really evaluate
today the import of the height and setback violations that
we just found. In the context of the whole plan, it may be
fairly unimportant, the master plan may be quite alive if
all these pieces are coming together, or it may not be. I
don’t know. So, for me, I would defer our sanctions, until
we can consider all the other alleged violations, and in
particular‘to the violations that we have found teday, I
would try to move with the greatest expediency possible, and
I volunteer to put myself through this again on another
days, maybe not necessarily on a Thursday to move
expeditiously, to take what, right now is a boil on
Montgomery County, and get it done and taken care of. Then
I just have one little point that I'd like to say, which is,
I cannot accept the idea that you could alter heights,
through minor staff amendments, I‘ve never heard of that,
I’'ve never known of that being done before, and I mention it
now because it does go to the seriousness of the violation,

but for me, I would defer ..
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CHAIRMAN BERLAGE: All right, Commissioner Robinson,
did you want to go next?

COMMISSIONER BRYANT: Sure I’'1ll go next. It’s late in
the day I'm obviously tired, so I‘'m going to be a bad boy
and revert a little bit to my occasionally bawdy self. When
this situation comes up in my other ..

CHAIRMAN BERLAGE: Now we're all awake.

COMMISSIONER BRYANT: .. I looked at my colleagues and I
said when you get into this type of mess, there are two
types of ways in which you pay for it, the coin of the
realm, or the coin of the ream. I know which I’'m paying in.
It’s not the coin of the realm, so there’s going to be
sanctions here, because it’'s just not enough for the
developers’ interest to be scared, and make sure they
increase their level of diligence in the future. The pain
has got to be shared, it‘s got to go around, There has to be
some type of economic sanction to show that we really mean
what we say, and that these, as Commissioner -- all of my
colleagues have said that these site plans are very
important, and that the site plan document is very -- the
final plan that is recorded here and the chairman’s signs
are very important. Now on specific remedies, I'll go with
my co}leagues either way, if they want to defer the monetary
sanction until later, I can wait on that, if they want to do
it now, I can do it now. It’s like they say, pay me now, or

pay me later. But as the Capital One card says, what do you
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have in your wallet? You better go look at it, because
there’s going to be sanctions, because good faith has
nothing to do with this. This is a matter of how we do
business. Good faith is not an excuse for being sloppy.
It‘s not an excuse for some level of professional or
corporate negligence or negligence on the part of our staff.
This should not have happened because all that was required,
contentious as it may have been, would be to come in for a
plan amendment, and to protect yourself, and we can’t let
that go by, so the extent that there’s a plea here that
evérybody is dealing in good faith and they thought that
they’'d got advice from the staff and that they could rely on
it et cetera, et cetera, that just not going to cut it as
far ag I'm concerned. There may be an issue about the
amount that is sanctioned and whether it’s proportional, and
you know, whether it will be sustained and how much we
should ask for. But the basic issue is not open to‘
guestion. Now moving on to the other aspects of the remedy.
There’s two problems, there’s the people that are in the
houses now, have their contracts, they can‘t move in. As
far as I'm concerned, and here I know this will upset the
people from Clarksburg that, you know, the project plan very
clearly says that residential buildings can be built up to
45 feet so if a building is under 45 feet then that is your
outer limit, in terms of an expectation under that project

plan. It may have been bargained down by the staff, the
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developer may have made commitments, but there’s a
distinction between the expectations that the developers may
have unwisely engendered and carried forward, and whether
they are in violation of the basic sector plan concepts and
the project plan. I made it clear I don’t think that they
are so, necessarily. So I would go with the staff
recommendation to the extent that there are clearly in
extended contract, or someone’s living in the house, I would
grandfather them in. And I am not worried about the problem
with a lane or a highway, because -- or a green space. Not
because I'm not concerned about it, I'm very concerned about
it, and those may be more serious violations than the ones
that we’'re dealing with here, because there’s no ambiguity
about what’s expected, at least there’s some ambiguity about
the 45-foot height. So we can wait to impose the penalties,
we can grandfather in the people that have a problem with
their building heights, and if they are located in the green
spaces and should not have been there, they still have a
cloud on their titles because the complaints are going to
come in, you know, it’s the obligation of the developer at
this point, and I would make a condition of our action here
that the developer advise people that are in those houses
that a complaint is likely to come in, or that they advise
them of the fact of the complaint as soon as it’'s filed.
That’'s a little harsh, but that’s the reality of what's

going to happen. They may pass, they may get by on the
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heights they are still going to have a problem but at least
we have narrowed the scope of injury in terms of the impact.
Now going forward there’'s a problem whether we should
allow all the town houses to be up to 45 feet -- not
necessarily. We still have jurisdiction to determine that
maybe those town houses should be 40 feet. Because our
regulatory procedures can hold them in the future to 35
feet, we can hold them to 40 feet depending on what we think
the impact is going to be on the historical district, so I
would reserve the issue on the buildings to be built in the
future to see whether they should be 35 feét, 40 feet or 45
feet or somewhere in between, so that we can have a record
of what the impact is going to be on the community
perspectively. I'm not prepared to simply let those
projects, those houses go forward without some concern, if
not in terms of the overall guideiines that are in, you
know, the project plan, but in terms of some concern that we
may have -- that in the futufe, that an unfortunate or
cavalier attitude depending on how we view these things,
regarding the site plan drawings not be automatically
rewarded perspectively, I think that we need to look at the
merits in terms of what will be done with those units. So
to sum up, in terms of the monetary sanctions, they can come
when they come, I think the current ones are reasénable, I'm
willing to wait, or I'm willing to impose them now, whenever

my colleagues think is most appropriate, I'm easy either
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way. I will grandfather in the units that are clearly under
contract, and in terms of future development, amend your
project plan -- excuse me, amend your site plan, come in
with a proposal, and we’ll see. Maybe we’ll be interested
in arguing a little more, maybe the fines are a so-called
slap on the wrist and there’s some question how enforceable
they are but when the new site plan comes in, or a new
project plan comes in. I know who has the leverage there.

CHAIRMAN BERLAGE: VICE CHAIR PERDUE, do you want to
weigh in?

VICE CHAIR PERDUE: A few comments. The -- the piece
of this that I feel that it’'s essential that we actually
decide today is for the houses that are built and occupied
or the houses that are un-built and under contract. I just
-- there’s no easy answer on this, we could wait until all
information ié in, but I just think that we have to address
those, and I would -- as to those, I would take the steps
necessary to confirm that they are in compliance with the
respect to the -- to the height and the setback. I would
not take steps to confirm that they are in compliance with
respect to anything else, because I never looked at anything
else. And -- and I don’t view that confirmation as saying,
well since they are on the ground, no matter how far out of
compliance they are with some other conditions, it’s going
to be okay but as to these -- as to height and setback I

would confirm for the ones that are built and the ones that
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are un-built under contract. As to things un-built and no
contract, my inclination would be, both as to height and to
setback, I would say that the operative limit at the moment
is 35 feet and 10 feet setback, and if the developer wants
to do them differently, come in and we’ll talk about it,
because I want to know where they are. &And I‘ve heard the
argumentg that on setbacks, for example, that neo-
traditional communities they don’t have setbacks, and
depending on where they are located, the setback might be
8illy and a bad idea, that may be true but I can’'t decide
that in the abstract without actually seeing where they are.
So the ones that are un-built and not under contract, I see
no reason to say, it's fine. As to those I would treat them
-- the 35 feet, 10-foot setbacks, as the operative limit,
unless and until the developer comes back and seeks a change
on those. So that’s -- those are the ones -- that’'s the
part I feel very strongly about deciding today. Fines --
here’s what I‘'m struggling with on it, I'm not guite sure
I'm at the bottom line yet. On the one hand we have a
particular set of viclations before us and we can adjudicate
them and my inclination at this point is that -- that --
that the violations with respect to the things that are
between 35 and 45 feet are as, or characterized by our own
counsel, technical violations, and that suggests a fine but
I‘'m not sure why, for example we would do a double fine on

each house as a technical -- the suggestion in the staff
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recommendation was $500 for the two different stages, I --
my -- not sure that makes sense as a technical violation.
Again I'm talking about only the 35 to 45 feet, the ones
over 45 is a different matter. So I have that on the one
hand, on the other had its -- it’'s a little awkward to not
actually have the details about which -- where these, -- how
much taller are they and we have general information, and we

have general information about how many there are, and so I

would -- in an ideal world -- would prefer to have more
detail about that. Although, again because it’s -- I view
this one, the 35 to. 45 as a technical wviolation, I'm -- in

the end I'm not sure how much that detail would change my
view on the fines. So I'm torn on the fine piece, the ones
over 45 feet I -- I really -- I want to know how tall they
are, I want staff, I want measurement. I mean I heard from
one of the developers saying no, it’s not this one, it’s not
too tall. It matters a lot to me. And maybe it turns out
everybody is going to reach agreement on what they are but -
- but it seems -- because I view that as a much more serious
violation, the details of those matter a lot more to me
about precisely what our staff says what the heights are.
Now the other -- what about all the other potential
violations? There have been sericus allegations I take them
very seriously. They clearly have to be investigated. One
could hold off fines until we knew about -- we know all of

those have been judicated, and then fines are done all at
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once. I think -- in the end -- not sure it makes sense,
when we get to those, what -- having found what -- having
found violations here, at the next one, if we are to find
violation, at that point, one can say, there’s a pattern of
violations. And the fact that there is a pattern of
violations might mean that the sanctions for number two, are
much more significant and indeed the sanctions for number
three, if there wgre a number three or number four, would be
very gignificant, if we were to find violations, because
increagsingly one would say there’s a -- there’s a pattern of
violations. But I don’'t think we have to wait until we have
done all those to impose the fines on the first ones. So, I
don’'t feel as strongly about the fines as I do about the
houses that are built, although my inclination would be to
go ahead and assess the fines on the 35 to 45 feet although
I -- I would not do it for the two events, I would do it at
$500 a unit, as a technical wviclation ..

COMMISSIONER WELLINGTON: Although by waiting, we could
then get the details as you're saying, on the buildings over
45 and ..

VICE CHAIR PERDUE: Yeah, I would wait on the buildings
over 45 ..

COMMISSIONER WELLINGTON: And for me I would be getting
the information about the 35 feet and where they are in the
layout in terms of do they block the church spire, do they -

- do some of them, cause more problem for the master plan
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and how great are they? What is the height variation from
35? That’s why I was suggesting deferring on that.

CHAIRMAN BERLAGE: My own views are very similar to
those of Vice-Chair Perdue. First of all, I absolutely
agree that we need to legalize the properties that have been
sold and occupied, and the properties that are under
contract. To fail to do that would be a cure far worse than
the disease. These are innocent third party purchasers,
these are families living in the Montgomery County, and even
for those who are merely in the process of trying to close
on a contract, anyone who has been through the process of
buying a home in this market, and I suspect many of them
have been through that process, knows that it is enough of a
roller ccaster without our visiting upon these innocent
individuals and families, the ramifications of what has gone
awry in the development process, and so I completely agree
with that sentiment.

As to imposing sanctions today, at this time I think
the staff recommendation is probably in the right place. It
is a recommendation that is very significant in terms of the
amount, it is -- I recognize there will be some who won't
consider any amount high enocugh. If the staff
recommendation is adopted however, it will be the largest
fine ever imposed in our history. We are dealing with a
violation which, for all appearance was not intentional,

that does not excuse it, that does not justify it, and that
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will not relieve the developers or the builders of paying
the price of the failure to adhere to the Signature Sets
that they submitted and they signed. It is a very, very
serious matter, but the intentionality of the violation
obvioﬁsly does get into the question of what is the penalty?
And the penalties that have been suggested by staff, while
gignificant, I think do reflect the record before us. If
there were evidence of an intentional vieclation, I think the
fines would be much, much higher than what is recommended
here today.

I also am a bit perplexed frankly, and I listened
carefully to the argument as to why one should wait. I
don’t understand the argument that by waiting, the issuance
of sanctions for these viclations, that somehow we would --
that failing to wait would somehow deprive us of an
opportunity to act decisively on any future wviolations that
are uncovered. The other allegations will be fully reviewed
and fully evaluated, and we will work with the ¢ommunity in
an effort to gét to the bottom of those alleged violations.
But those who are aware of the powers that we have to impose
sanctions, including monetary fines, which are typically
tied to every day that the violation exisﬁs, you can impose
the fine again, those who are $ware of the scope of our
enforcement powers know that the complainants are very aware
of the scope of those powers, will understand that if we do

find additional viclations, and if they do establish a
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pattern or practice of ignoring the law, that we will at
that point, have the same opportunity that we might have
today, might not exercise today, to impose fines far in
excess of what the staff has recommended. So I don’t see
that we are losing the opportunity to -- to continue to make
sure that any violations of our approvals are dealt with
forcefully. I guess that when you are .

COMMISSIONER WELLINGTON: Where are you on the future
homes? Because I think there were three of us who said that
we would not grandfather any of the un-built homes that had
no contract.

CHAIRMAN BERLAGE: I -- I am in agreement. That is --
that esgsentially provides us with an opportunity to do what
should have been done in the first place, for the units that
are already constructed, namely, the developer, the
builders, if they are interested in making an argument that
the heights or the setbacks of those Luildings, those fit to
be constructed units, should be different from what the
approvals have currently provided for, they can come in and
ask. And the community can react to that, and we’'ll have a
hearing and we’'ll have a discussion and we’ll weigh that on
the merits. So certainly that is not something that needs
to be dealt with today but should be dealt with in the
normal course, in the future.

COMMISSIONER WELLINGTON: Well, if we could I would

like to vote on that separately because T agree with my
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colleague on that. I do not agree with the other findings.
Like I don’t think we have -- we can’t make a finding on
whether it was an intentional or inadvertent, because we
don’'t -- we don't know. So, in terms of how much the fine
would be, I can’‘t make a finding on that, and we don‘t even
have the information of evaluating a fine based on the
profitability, or how much extra was made because of the
violations which I think would be relevant, and that’s why I
wanted to defer the citation and fine process until we could
get all of the information.

VICE CHAIR PERDUE: Well could I -- I was going to make
a suggestion. I was going to try (over speaking)

CHAIRMAN BERLAGE: Please go ahead.

VICE CHAIR PERDUE: .. brt;_aking things apart and let’s
see if it would work. So that at least the first part is
that as part of a plan of compliance, all units that are
built, or that are.un-built and under contract, would be --
appropriate adjustments would be made to ..

CHAIRMAN BERLAGE: Remove any cloud of title.

VICE CHAIR PERDUE: (Over speaking) remove any cloud of
title, they are in compliance with respect to height and
setback.

MS. ROSENFELD: Right, revise the project plan and site

plan project data tables for those buildings..
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VICE CHAIR PERDUE: For those buildings -- with respect
to the height and setback. So just that, that's my --
that’s the first piece (over speaking).

CHAIRMAN BERLAGE: That is a separate motion.

VICE CHAIR PERDUE: That'’s just one -~ that’s right.

CHAIRMAN BERLAGE: All right.

COMMISSIONER BRYANT: Well then, based on this
recommendation, that would be two, there are two specific
recommendations.

VICE CHAIR PERDUE: I don’t know which number it is ..

CHAIRMAN BERLAGE: Looking at page two of -- yeah well
it’s -- number one seems to be what we decided in the prior
proceeding, am I right?

VICE CHAIR PERDUE: I -- it's not all of number two,
because this is just -- I haven’t talked about fines, and I
haven’t talked about the un-built units.

COMMISSIONER BRYANT: Well, I'm saying then number one
should stay in.

VICE CHAIR PERDUE: Direct staff to issue citations.

CHAIRMAN BERLAGE: Looks like it's ..

COMMISSIONER BRYANT: Yes, the citation is just the
fact that confirmation of the viclation has occurred, and
there is no disputing with that.

DIRECTOR CHARLES LOEHR: That -- that includes the
dollar.

COMMISSIONER WELLINGTON: Right, I think you’re not ..
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CHAIRMAN BERLAGE: As inviting as it would be to go
through the staff recommendation, I‘'m not sure that really
is the best way to proceed. I think we can go through the
igssues that Board members have raised, and then if we are
missing anything in the end, we can come back..

VICE CHAIR PERDUE: That would be my advice,
suggestion. I was just trying to find out whether, what the
rest of the Board’s thinking was on this one question, of
whether we would bring the built and un-built under contract
units into conformance. So my moticn is ;hat they be
brought into -- into conformance.

CHAIRMAN BERLAGE: Right, that’‘s a motion and a second,
any discussion?

COMMISSIONER WELLINGTON: As refers to height and
setback.

VICE CHAIR PERDUE: As to height and setback.

COMMISSIONER WELLINGTON: All right and you had another
language in the beginning in that it would not be passing

any judgment on any issues that came before, give assurance

of a cloud -- there wouldn’'t be a clouded title under other
circumstances.
VICE CHAIR PERDUE: Right, its not -- the only

adjustment would be concerning height and setback. If it
got other problems I wouldn’t purpert to be ruling on those

because that’s really not the way forward.
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CHATIRMAN BERLAGE: All right, that's the motion. All
in favor say ave.

GROUP: Ayve.

CHAIRMAN BERLAGE: Any cpposition? That appears to be
unanimous, okay.

VICE CHAIR PERDUE: Now let me try that one -- next
pliece.

CHAIRMAN BERLAGE: Please.

VICE CHAIR PERDUE: As to the un-built -- the un-built
unitsg, that those are bound by the height limit of 35 feet
and the 10-foot setback, that’'s what's applicable to those,
and so any -- I can proceed -- consistent with that if the
developers want to build, want to change those, they have to
come in to us. I mean in a sense, it’'s not exactly a plan
of conformance, it's just clarifying that we’re not changing
anything as to those, and as to those, we’re treating 35
feet and 10-foot setbacks as the operative limits.

COMMISSIONER BRYANT: May I get a clarification on that?

COMMISSIONER WELLINGTON: You're not authorizing staff
to modify ..

VICE CHAIR PERDUE: We're not authorizing staff to
modify anything.

MS. ROSENFELD: There is one point of clarification I
would like to make, there is a 45-foot height limit for
multi-family buildings, 35 for single-family and town homes,

and 45 in the project data tables ..
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VICE CHAIR PERDUE: Yes.

MS. ROSENFELD: .. I assume that stands .

VICE CHAIR PERDUE: Right, that’'s -- ves.

COMMISSIONER BRYANT: Let me get a clarification,
because you said, on the un-built, un-built does not mean
un-contracted, and therefore what will happen, or what
possibly could happen is that we have obviated an existing
contract for those people.

VICE CHAIR PERDUE: I'm sorry my prior motion was buillt
and un-built and under contract.

COMMISSIONER BRYANT: Oh and under contract?

CHAIRMAN BERLAGE: We have already grandfathered anyone
that is under contract, whether bullt or not,lwhether
started or not.

COMMISSIONER BRYANT: Okay, 1f I understood correctly
then that means everybody that I had a concern about is
taken care of. Right now we’re talking about people who ..

VICE CHAIR PERDUE: Under contract, as of now.

COMMISSIONER BRYANT: As of now, today.

VICE CHAIR PERDUE: ©Not allowed to

COMMISSIONER BRYANT: 8o that‘s three categories that I

VICE CHAIR PERDUE: You know, when we finish and go
gign up people, it’s as of now.
COMMIéSIONER BRYANT: Okay. Okay.

VICE CHAIR PERDUE: Yeah.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

MCPB 7-7-05 Hearing, Clarksburg Town Center -322 -

COMMISSIONER BRYANT: Okay.

VICE CHAIR PERDUE: So what ..

CHAIRMAN BERLAGE: I‘'m quite certain nobedy’s signing
contracts today on these units.

VICE CHAIR PERDUE: Okay. So as to un-built units --
as to un-built units we have not authorized staff to change
anything. And ..

CHAIRMAN BERLAGE: Right. So not built and they are
not contracted for, they are subject to the existing
approval.

VICE CHAIR PERDUE: Highlighting -- highlighting to
everybody concerned that the rules are 35/45 feet, 10 foot
setbaék, you guys want to change it, you file, we’ll look at
it.

CHAIRMAN BERLAGE: Yeah I mean that -- we’re not
suggesting they might want to change it just, you know,
because we’'re trying to be nice. They may come in and seek
to change the rules for the yet to be built units, because
given what has taken place today, holding the future units
to the existing signature sets may in fact be damaging to
the look and esthetic appearance of the Clarksburg
community.

COMMISSIONER WELLINGTON: (Inaudible) particularly with
respect to things like setbacks (over speaking).

CHAIRMAN BERLAGE: Setbacks, and we can give good

examples of that.
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VICE CHAIR PERDUE: And the neo traditional community,
that may not be a sensible thing to do. But I - I don’t
know ..

CHAIRMAN BERLAGE: Well we made no assumption that that
would be granted.

VICE CHAIR PERDUE: They have to make the case, that’s
all.

CHAIRMAN BERLAGE: We will talk about it. We’ll
discuss it.

VICE CHAIR PERDUE: No pre-decision on any of that.

COMMISSIONER BRYANT: So is that a formal motion?

VICE CHAIR PERDUE: That was the next piece of the
motion.

COMMISSICNER RCBINSON: I second.

COMMISSICNER WELLINGTON: Well, I am sorry, what was the
motion?

VICE CHAIR PERDUE: As to un-built units that are not
under contract, we are not authorizing staff to make any
corrective action and we are confirming that the limits are
35/45 feet and 10-foot setbacks.

COMMISSIONER BRYANT: And it’'s been seconded.

VICE CHAIR PERDUE: Okay.

CHAIRMAN BERLAGE: Any further discussion? All in
favor say aye.

GROUP: Aye.

CHAIRMAN BERLAGE: That'’'s unanimous.
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VICE CHAIR PERDUE: I think the third part is the
fines. Is there anything else other than fines?

CHAIRMAN BERLAGE: Tell us what’'s left.

MS. ROSENFELD: The fines.

VICE CHAIR PERDUE: Okay now the fines got, I'm not ..

CHAIRMAN BERLAGE: Did we resolve the phase one, phase
two dichotomy?

MS. ROSENFELD: We did not dis£inguish between phase
one and phase two ..

CHAIRMAN BERLAGE: Your position is they’re all subject
to fines.

MS. ROSENFELD: Our position is that they are all at
this point subject to the same 35/45 foot height limit (over
speaking} .

CHAIRMAN BERLAGE: So you agree with Mr. Knopf's
analysis of -- okay.

COMMISSIONER BRYANT: Now let me ask you this guestion
with regards to fines, and this might get at some of what I
think I'm hearing from some of the other colleagues, that is
that you actually stated earlier, and that is that when it
comes to f[ines, we can just, essentially authorize staff to
levy appropriate fines, and we’ll lay out the parameters.

Is that not true?
CHAIRMAN BERLAGE: I believe that’'s correct. Is that

correct, Michelle?
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MS. ROSENFELD: You can establish the amount of the
fine, and the event or events, which you think merits
sanction and then we would issue the fines ..

COMMISSIONER BRYANT: Okay, well ..

MS. ROSENFELD: .. issue the citationg.

COMMISSIONER BRYANT: Well since we in fact have taken
care of what I consider to be at least, the most crucial
aspects of trying to make wheole those people who are out
there, waiting for us to make some sort of decision, the
fines in fact could be delayed, to give staff an opportunity
to come back with a, a proposal that considers the kinds of
things‘that have been said, and that they’ve heard, and
bring that back for us to react to..

COMMISSIONER WELLINGTON: We can allow the parties then
to submit their ideas about how they think the fines should
be assessed.

COMMISSIONER. BRYANT: And I -- I personally do not have
a problem with that.

VICE CHAIR PERDUE: The part I guess I want to get some
clarity on -- one -- with respect to the buildings over 45
feet, not, where I am is I would like to -- I don’'t want to
assess a fine on those, until I know exactly how tall they
are and I have agreement -- I mean, I hear from staff.

COMMISSIONER WELLINGTON: That’s where I am on the 35

feet too, I agree with you.
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VICE CHAIR PERDUE: So as to those, because it matters
to

COMMISSIONER BRYANT: Incorporate that into the motion.

VICE CHAIR PERDUE: So I would like staff -- but that’s
a very -- I don't want to know about -- it‘s not come back
and tell us about the -- every -- everything else that’s
going on. It’s just that specific ..

CHAIRMAN BERLAGE: I think we either impose the fine
today or we impose the fine another day, a fine to be
flushed out just doesn’'t -- that doesn’t work for me.

VICE CHAIR PERDUE: Well I guess, as to -- I think here
-- as to the buildings that are under 45 feet, the 35 to 45
those -- I went back and forth on it -- I think where I am
at this point is I would be comfortable assessing -- saying
what the fine is on those, because, I can see ..

CHAIRMAN BERLAGE: That would be a $1000 -- two $500
fines.

VICE CHAIR PERDUE: Yeah, we’d have to talk about the
amount, because I actually think, I'm not sure, I don’‘t
understand the rationale for two.

CHAIRMAN BERLAGE: Right.

VICE CHAIR PERDUE: But I consider that a technical
violation, not a fundamental wviolation where it matters
whether it’s, you know, exactly what they are. 8So I'd be
inclined to -- to go ahead and assess that one. The onesg --

the difficulty I’'m having-- the ones over 45 feet I just
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consider a more serious -- it’s not a -- I consider that not
a mere technicality. So ..

CHAIRMAN BERLAGE: So you‘re suggesting that ..

VICE CHAIR PERDUE: I feel ..

CHAIRMAN BERLAGE: .. the staff recommendation is not
enough for those possibly, is that what you’re saying?

VICE CHAIR PERDUE: Yeah, I don’t know, I don’t know, I

don‘t know how that -- I don‘t have enough information about
how big -- how -- I don’t know their heights because we
didn’‘t -- we didn’t have a (over speaking).

CHAIRMAN BERLAGE: Well since you asked the question
well why don’'t we get - Rose could you briefly review the
basis for the fines that you recommended.

MS. KRASNOW: Well, we’'ve heard people state here today
that we should be charging $500 a day going back to the time
the first person moved into the house. Staff takes issue
with that. We had not ever put builders on notice and so we
-- we think that realm of things is not really in front of
us. We haa chosen two sﬁecific dates. The date the
building permit was issued and the date construction was
begun, simply as a basis to go from. I tend to think in
light of the fact that we don‘t have the measurements -- and
I -- I regret that we don’'t have the measurements that we
should perhaps postpone setting a fine. I think it would be
significant to all of us to find out what the actual heights

are. I hope we'll be able to get that information for you.
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It has proven more difficult than we had suspected. And
again, we do not have the equipment here to measure height
ourselves. But I -- given the lateness of the hour,
personally, I think we would do better perhaps to postpone
this decision.

CHAIRMAN BERLAGE: Until when?

MS. KRASNOW: Well we do have another ..

CHAIRMAN BERLAGE: Because I don’t want..

COMMISSIONER BRYANT: She deoesn’t know because ..

MS. KRASNOW: We do have ancther hour set aside next
week, but we’re not going to be able to have everything
measured by next week. So i don‘t know.

COMMISSIONER WELLINGTON: Well, don’t the applicants
know the heights of the buildings they built?

MS. KRASNOW: I would assume the applicants do.

COCMMISSIONER WELLINGTON: Can'’t..

MS. KRASNOW: If the applicants are willing to submit
that information to us.

COMMISSIONER WELLINGTON: I think it should already
have been requested, and then they need to certify that it
ig correct, and you can verify it by going out with their
engineers yourself.

MS. KRASNOW: I'm -- I'm happy to accept the
information from the applicant. I was worried that that

would be viewed as suspect to be very honest.
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COMMISSIONER WELLINGTON: Well you have to find a way
to {over speak}.

CHAIRMAN éERLAGE: Ladies and gentlemen, please, we
listened carefully to everyone. This is our opportunity to
speak. Anything that is submitted will be made available to
the public, and the public will have a complete opportunity
to -- to review it and take issue with it. That -- that’s
not a question. Go ahead, Rose.

MS. KRASNQW: So what I would like to do is to get that
data and to actually verify each vieclation. I think it will
help us in establishing whether it was technical or whether
it was more on purpose..

COMMISSIONER BRYANT: Yes, yes, yes, that’s good,
that’'s completely appropriate.

COMMISSIONER WELLINGTON: I would like information for
the 35 foot too.

CHAIRMAN BERLAGE: Well .

COMMISSIONER WELLINGTON: I don’'t agree that that was
just technical, and that is 433 town houses.

MS. KRASNOW: They should have all that data.

COMMISSIONER WELLINGTON: They should have all that
data.

VICE CHAIR PERDUE: I’'m sorry, were you suggesting
deferring on all of them or just on that?

CHAIRMAN BERLAGE: All of it.
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MS. KRASNOW: I was suggesting deferring on all of

them, yes.

VICE CHAIR PERDUE: Okay.

CHAIRMAN BERLAGE: Well I think I can -- I can see
where the Board is going on this. I simply want to state --
I keep hearing the term technical violation -- Mr. Kaufman

we're not seeking anything from you at this point.

MR. KAUFMAN: I can give you some of that information.

CHAIRMAN BERLAGE: Not right now. Not right now, thank
you.

COMMISSIONER WELLINGTON: You could have given it to us
sooner.

CHATIRMAN BERLAGE: Mr. Kaufman you may return to your
seat.

MR. KAUFMAN: Okay.

CHAIRMAN BERLAGE: We did not call you up here to
speak.

MR. KAUFMAN: OQkay. Sorry. (Inaudible).

CHAIRMAN BERLAGE: The term technical violation keeps
getting thrown around and I really don’t know what that is.
And I really don’‘t like that term at all because it suggests
gsome kind of minimization of thé violations. I know what an
intentional violation of law is. 'And if there was evidence
of that, I would throw the book at anyone who intentionally
violated the law. I know what an unintentional wviolation,

which is what we appear to have here today, and



10

Il

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

MCPB 7-7-05 Hearing, Clarksburg Town Center -331-

unintentional is a statement of circumstances under which
the violation occurred. But if the violation is a violation
is a violation. Technical I really don’t understand what
that means.

MS. KRASNOW: That was not my word. (LAUGHTER)

CHAIRMAN BERLAGE: That was not really directed at you
but it’s directed at everyone.

COMMISSIONER BRYANT: With that idea in mind, Mr.
Chairman, there is no need to really take a motion. We
could just by consensus agree that we (over speaking).

CHAIRMAN BERLAGE: That the matter remains open.

COMMISSIONER BRYANT: Yeah. That it remains open until
she can give us a better idea in terms of a time that in
fact you can come back with all of the information,
regardless of the approach that you use but understanding
the necessity to act as soon as possible, and that we’ll
just have to re-notice from that standpoint.

CHAIRMAN BERLAGE: Well we don’'t need to re-notice
because the notices are already ocut there. It will be a
continuation of what we‘re doing today. And we will act
with speed. I think that there’s been a lot of time gone by
that has brought us to this point. We have made a strong
statement in so far as we have -- now that we finally have
full information before us, we have determined that there
are -- and have determined unanimously that there are

violations and what those violations are. But obviously the
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next question on everyone’'s mind is what’'s the remedy? And
a long delay on assessing that remedy I do not think is good
for the community and is not good for our credibility, and I
think that we need to clear the decks and get this back
before the Board as quickly as possible, and definitely
before the August recess.

MS. KRASNOW: Yes, sir.

VICE CHAIR PERDUE: But I just want to clarify -- what
I want -- given this conversation, what we're seeking is
information about the heights and locations of these
buildings. This is not saying before we assess the fines,
we need to investigate the gquestion of the mews, we need to
-- we need to know the -- about the Road 0. What I
understand us to have asked for is information about the
heights and locations of the buildings, and not everything
else, not because everything elée ign’t important but that’s

COMMISSICNER BRYANT: That’s not part of this case.

VICE CHAIR PERDUE: .. that’s not part of this case.

COMMISSIONER WELLINGTON: That’s proceeding
independently..

VICE CHAIR PERDUE: It is proceeding -- it will proceed
independently, ves.

MS. ROSENFELD: One more point. If we defer this or
recess this to a date certain, we do not need to re-notice.
If we leave the date uncertain, we will need to send

subsequent notice.
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CHAIRMAN BERLAGE: Then let’s get a date.

MS. ROSENFELD: To - to Director Charlie Loehr here and
we would like to recess this until July 28" when all five
Board members will be here and we will have an opportunity ..

CHAIRMAN BERLAGE: And that’s a Thursday?

MS. ROSENFELD: Which is a Thursday, and we can collect
the information in (inaudible) time.

CHAIRMAN BERLAGE: By unanimous consent, that will be
the action of the Board. Yes. So the matter remains open
and we will reconvene on -- on July 28",

I do -- there was a lot said today, most of it directed
at these particular violations but some of it directed at
larger issues, and while we were discussing the violations I
really did not want to cloud the record by responding to
some of the other points that were made. But I want to be
very clear on behalf of myself, and on behalf of the Board,
and on behalf of the entire staff that while the imperfect
enforcement process does not excuse the violations that this
Board has found, and the Board will impose the sanctions
that are appropriate. It is guite obvious that there have
been serious problems with the enforcement process, and that
set of problems must be fully investigated, fully reviewed
and must be fixed. This is something we have already
announced that we will be seeking to obtain a review by an
outside independent entity. I think it is critical that we

go outside the Park and Planning Commission and find a
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competent, credible responsible reviewing authority that
everyone can agree ié a good independent entity that can
review our processes from top to bottom so that we can find
out where things went awry and make sure that the problems
are fixed ana that situations such as this does not recur.
We have spoken and been in contact with other agencies of
county government who also play a role in the development
process, and they have pledged their full co-operation and
participation in that top to bottom review. Clearly that is
critical. I know that out there in the community -- in some
-- not in the community generally, but in some places there
has been an obvious tendency to try to point fingers or
assign blame. The ciﬁizens of Montgomery County don’t
really care about the difference between Park and Planning
and DPS. They don’t care about the difference between site
plans, preliminary plans and zoning codes. What they care
is that their elected and appeointed officials are minding
the store, and are ensuring that laws are adhered to and
laws are enfofced, and that is especially true in the land
use context. And all of us in county government in the
largest sense, including Park and Planning and éounty
government have an obligation to make sure that we restore
credibility in the process. And we will do so. This agency
doesn’'t control everything. But what we do control, we will
get on top of. If we need to recommend changes in law, we

will do that. If we need to change our own procedures, we
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will do that. If we need to move staff from one place to
another or seek new budgetary authority to ensure that the
approvals that this Board issues, and that are the product
of, generally speaking, a very intense interaction and
negotiation and consultation between developers, community
members and staff. A lot of work goes into those approvals,
they are very important, and that work should not be
squandered by a process that truly does not under present
circumstances make sure that those approvals are implemented
the way they're supposed to be in all cases. They need to
be, they will be, and we will take however much time and
effort is required to fix this.

With that, I think it would probably make the most
sense, and I apologizé to the other applicants on our agenda

for what was the afternoon session, we’'re going to take a

one-hour recess for lunch. I’'m sorry, for lunch -- for
dinner. I‘ve still got my -- my -- my times confused, and
at 8:15 -- is that where we are? 7:157

VICE CHAIR PERDUE: Yes,.

COMMISSIONER BRYANT: .Yeah. 7:15,

CHAIRMAN BERLAGE: Yeah, at 8:15, we will reconvene and
we will do Items 4, 5, 6 and 8, which I believe can be
handled relatively quickly. We will then move immediately
to the scheduled evening agenda. Which is 11, 12 as well,
and then the evening agenda 13 and 14, and apologies to

those whose schedules may have been disrupted.
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VICE CHAIR PERDUE: Yeah, the one thing I just would
add is as frustrating as it is for people, we -- we do -- we
need to make -- it’'s in everyvbody’s interest for us to be at
least vaguely coherent. And so after the last 12 hours,
however long it’s been, 10 hours, the decision-making will -

- will not improve by not taking a break.
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