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E?THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION

August 9,,2005

WA FACSMLE 240-777-7879

Ms. Karen A. Orlana~
Direotor
Office of Legislative Oversight
Montgomery County Council
100 Maryland Avenue
RockviUe MD 20850

Dear Karen:

Once agti~ thank you so much for meeting with Trudye M. Johnson and me last
Friday to discuss your tipo~t work investigating the regulatory process relating to the
~arbburg Tow Center development project. As I sai~ the Conunisaion staff stands
ready, wi~ng @d able to provide you with any information you deem necess~ or
advmtageous to complete your charge. h addition, tbe Montgomery County Planning
Board is also prepared to accommodate your request for an interview.

That being said however, my job is to alert you to some important consequences
ttit are certdy tiended. For sample, we discussed our concern with preserving
privileged communications between Cotission attorneys and various clients. ~s
concern is particularly impoflmr to protm the pubtic interest if we arc called upon to
defend our actions ti a fiture civil litigation. As I dso mention~ our Plx Board’s
Roles of Ncedure (attached) gerttily protibit tie Planning Board tim enttiairring m
pa#c discussions concerning the subjeot matter of a pending qmsi-judicial proceeding.
h the Clarksbwg Town Center case, several factual dlegationa, fidings, and ultimate
reWlatory dispositions are currently under tbe Board’s advisement. For all of these
reason$, I am asking you to reco~ze tie very real tension between immediately
providing you with every nit md grit of detil that may ultimatdy be dispensable to
mPPO~ PW v~d conclusions, on tie one hm~ and tie best interest of our citizens in
proceeding ‘%ythe book” on tie orher. We have absolutely nothing to bide horn your
scrudny, but must make every effort to save tie procedurd baby tim tie same fate as
tie investigator’s bafiwater.

With all of that as bac~oun~ tie gist of our meeting involv~ exploring the
~ssibilities of tbe best of botb worlds; that is, to get you dl tie information you would
like witiout sacrificing any compe@ benefit. Most importantly, you indicated that we
would m-visit yow r~uest to interview Commission lawyers and tie P1- Board
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Ms. hen A. Ulmsb
Au~t 9,2005
Page No

*er you have had an oppoti~ to review our tr-pts antior audiotapes from the
two Cl~ksburg violation hearings. h addition, we considered tie si~ficance of the
legal Westions you posed h your memoraudurn to Chzlw Loehr dated Jtiy 26,2005. I
am very hopefil tiat these rnatdds can be aupplementd in some tihion tit m&~
you entirely cornftible titiout compmtisirrg tie Commission’s abihty to resist any
tird-party clatis.

I trust MS letter wcwtely cap~es the most impotit elemenh of our
diwusion, and I will be avtiable to assist you h every way possible b any evmt,

SinceEly yours,

A-----
/‘Adrian R. &duer

kd Courrsel

Cc: Trudye M. JokL Ex&utive Dirwtor
Chlm bek, D*tor
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Revised January 13, 2~

~E RULES OF PROCEDURE
FOR WE

MO~GOMERY COUNTY PLANNING BOARD
MARYLAND-NATIONAL CAPITAL PARK AND PUNNING COMMISSION

The purpose of these rules is to estabtish proedures for the @ndud of hearings in all
=ses in whiti a final dedsion is made by the Planning ~rd after a hearing required by law. The
follm.ng matters shall be subjeti to these rules:

A. Cluster Development - Pre-pratmirrary plans of suMivision.
B. PmfiminaV plans of subdivision.
c. Site plan re~w.
D. Central Business District - Optional Method of Development*.
E. Building permits subjed to Article IV, Chapter 8, Mntgomery County Code, M&

require a timely adequate public facihties determination by the Planning Soard.

Unless otherwise provided herein or required by law, regulation or otilnan~, notiu of all
the pro~edings undertaken pursuant to these rules shall be made as provided below.

The appti~nt shall obtain the names end addresses of the @nfmnting and adjamnt
prope~ owners, and shall mail them a noti= ot application as soon as possible, but not bter than
10 mlendar days afler the date of applimtion. When a mnfronting or djacent property includes
a multi-unit building, notice shall be $ent to the property owner, the building management
mmpany and, where appmpriat~, the mndominium association. When a confronting or adjacent
property is mmmon open spaw for a duster-type development, notim shall be sent to the
homeowners as~tion and to any indwidual property ~er lo~t~ within 300 feat of the
subjed apph~fion.

The list of notfied property owners shall be submitted to the Planning Department staff at
the same time that notice is mailed, The staff shall send noti@s to the appropriate citic
a=otiations tittrin the same period, WI notiqs required under this setion must state that an
app~~tion has been filed Mth the Planning Board, and shall include the follow.ng destiptive
material:

(a) the apph~tion referenm numben

(b) mferenw to the statutory authofl~ regulating review of the applimtion;

“Separate rules for CBD Optional Meth@ appli=tions were adopted previously and remain in
effect.

1
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(c) a brief de$ctiption d the Iomtion and tiaretier of the projati proposal, and

(d) a mpy of the proposed land plan.

If an apptiation is pending for more than one year, or if an amwdment to a previous$
approved appti~tion is requested, the apptiant is responsible for updating the fist of owners,
not~ng any new adja~nt and mnfmnting prop~ owners, and ~viding a mpy of the updated
tist 10the Planning Department.

In addition to the foregoing, the Plannrng Board staff in the course of retiewtng an
appli~tion Subjed to these rules may reasonably Atermine, as provided below, that additional
notios must be diretied to ~rtain potentially interested parties not othetise afforded notioe of the
fifing of such apptimtin. ~Is requirement ordinarily shall arise in the mntM of a revtew of a
preliminary plan apptimtion, the approval of whiti wuld require the mnstru~ion of or
improvements to afiain pubtic fatihties (especial~ transportation facihties) not adja~nt or in dose
pmfimity to the subject property, tiiti instruction or improvement.

(a) are not mntempkted by the petitnent ~ster Plan; or

(b) in Iha exercise of reasonable ~sdetion, as solely determined by staff, are deemed
to have a potentially signifimnt and previously unforeseeable impati on prope~
adjaaent to or in the vidn~ of the public fatility.

If a determination is made that notiaa must be made, staff shall then determine which, if
any, registered mmmon wrstip assodations mnfront or adjoin the area of the faulity and
Mid, if any, registered ‘rlo~tize~ umbrella tivic assw.afions (fypimlly mnfinad to the
baundartaa of the pertinent planning area) may embram the area ot the faality. Staff shall pmtide
ttis information 10Apphmnt and Appk@nt shall provide noti~ of the possible construction to SUM
entities.

The notim must mntain the destiptive material described in paragraph (A)(l) above,
together tih other available descriptive material detaihng the mntemplatad instruction of or
improvement to the public fatility. The notioe must be dirested to eati designated associafmn no
later than 20 days prior to a public hearing on the appliwtion.

=& a$sotiation identified pursuant to ttis subsetiion must also be provided m“tten
noti~ of the date and time for a pubic heating on the appli~tion, whid notfi~tion may be
inarporatad in the notiw of the appli~tion and possible pubtic faciliy mnstmtion provided for
above if the date and time of the hearing is then known.

B.

An appti~tion shall not be considered mmplete and the statuto~ review time hmit shall
not mmmenoe until all $uppoti’ng materials, as hated on a published appti~tion ti~hst fw
submission requirements, are made available to the Planning Board staff for revfew. The
Subdivision tirdinator or his designee wfll make tie fi~l determination at the SuMwiaion

2
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Review Cornmtiae meeting as to tiether or not an apptiwtion was mmplete as originally
submitted. If mmplete as submitted, the apphmtion date is the date of otiginal submission. If not
mmplete as submitted, the appkpmtiondate will be the date the required information is submitted.
New or updated intonation submitted afler an application date has been estabkshed does not
change the appfimtion date.

An apph~lon will not ba mnsidered wmplete for purposes of this rule if a rezoning or
spetial exmption is required to impbment the @anas proposed, However, if a plan is amepted as
complete under the “old” zoning, and a rezoning ocwra, a revised plan may be submitted under
the “n~ zoning and retain the previous appli~tion date for whatever number of trips were
included in the first phn. Any additbnal trips rasutirrg from the rezoning wfll recetie a new
appliwtion date when updated inforrnetiin is submitted. In -es requiring projeti plan approval
for optional method development in CBD zones, a pre~mrnay plan will not be unsidered
mmplete until a projed plan apph~tion is ac~pted. Speaal ex@ptions permitted under CBD
optional method of development n-d not be approved in order to mnsider an apptiution
mmpleta. in roses Wem a site plan is submitted subjmt to me requirements of Atide IV,
Chapter 8 Mntg- ~nty Code ~oifing a timely adequate pubfic faciliti~ determination by
the Planning Board prior to the issuance of a buiting pemit, the 5ite plan apph~tion will not be
mnsida~d mmplete until a lmal area tmnspotiation review and a ttic mitigation plan has bean
reviewed by the panning staff.

In =rtain limited ~ses, some requirements of the applimtion chedlist may be waived, by
the Pknning Board staff, for reasons of hardship or good muse, a$ demonstrated by the appli-
oent prior to the s&eduting of the pubtic heating.

Ten (10) Mlendar days prior to the pubhc heating on the appii~tion, the Planning Board
staff shall mail notias of the date and Iomtion of the hearing. This notiw shall be sant to all
parties previously notfied, and to aUadditional parties of rmord. Partias of reaord shall be anyone
who mmmuni=tea in writing mnmming the =se.

Sfaff reports, Men prepared in edvsnw of the hearing, will k available, upon request, to
any pa@ of remti and to the public generally, at the time they are transmitted to the ~rd.

written rapo~ may not always be prepared for all sases, and in some instanaas a Mtfen
repti may not be available until the time of the hearing.{For notimtion under the CBD Optional
Method, see attached Optional Method Rules and Pro&dures.)

Upon wnvening the hearing, a brief eWlanation of the purpose of the hearing shall be
presented, together with any information or data, whiti has been remived, before pubtic
discussion and ~mmenfa begin. The HW file shall be a part of the rawrd and shall be available
to the pub[c at reasonable times.

3
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4- lNF~

Each speaker at a pubtic hearing shalt state: (a) name, (b) home address, and (c) person
or organi=tion he represents, or that hdshe is speaking as an individual. The prasting o~cer
may announce reasonable ~istmtion requirements for s~kera,

The Chairman, upon request, may permti any party to ask questions of a witness at the
conclusion of that Mtness’ testimony, Qu40ns should be timited to information presented by the
w’tness. In other words, it is not appropriate for a person to ~m his own testimony at this time,
nor to quesfmn a wltneas w a su~cf not presented into the read by that Wtness. The
Chairman may timi t~ number of questioners to a single representative of aati side.

The folloting guidelines shall $ewe as mmimums permitted unless the Chairman in
Mtiher discretbn determines to e~nd or suspend any time Iimti. Requests to e~and or
suspend time guidelines should be remived by the Chairman as far in advan~ of the public
hearing as possible.

Presentation by Staff 10 minutes
Presentation by ~ph~nt 10 minutes
Government Oficiats 7 minutes
Oomment by other interested
parties 3 minutes per parsoti

5 mindes par group
Rebuttal 5 minutes
Summation (Men requestd) 2 minutes fin total)

My pubtic hearing maybe recessed to a time and plaos, whiti is announced, or posted at
the time and place for MIti ~tice originally has been given, and no further notim or pubhatin
shall be ne-say.

Alttigh not guided by formal rules of evidence, certain rules wtll be folbwed, suti =

A Hearsay evidenm, ~ relevant, wfll normally be awpted into the record.

B. Objections to testimony till only be sustained for the mmt compel[ng reasons so
that the purpose of protiding wide Iatiude to titnwses till be served.

c. Obie*ns to testiny must be made at the time the information is presented or
they will be considered Wived.

D. The Bead may take administmtive noti~ of matters in mmmon knowfedge or
e~etise in reati;ng a detision on a =se.

4
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Unless othem.se determined by the Board, the remrd will remain open until the final
da”sion is made, Onw the - is dosed, no additional information w.11be ra~ived exmpt for
good @use shown and a showing that it is material.

A. No member of the Planning Board may mmmuniate ex parre, or outside of the
rerxrti, with any person regarding the merits of a mntested rose. The members
may, however, mmmunimte with eati other, or w’th legal munsel mnoerning
legal matters.

B. Any member of the Planning Board who ramives an ex parte mmmuni~tion as
defined in subsation (a) shall pla= on the mrd all Men mmmuni~fions
received, a memorandum stating the substan~ of all oral communications
re~ived and responses made and shall arrange noti~tion to all parties of remrd
that sud ~mmunimfion has bean filed. After the puMc hearing, any party
desidng to rebut the ex parte oommuni~tion shall be allowed to do so upon
request made tin five (5) days after notim of the mmmuniation,

A. A request to remnsider may only be made by a party of remrd, must be in writing,
and unless waived by the Board for just =use must be ra=ived by the Plannin~
Board within 10 days of the date of the final detision. The request must spetimlly
state the basis upon whiti the raquesting party bafievas the Board’s detision
should be remnsideti. The Board may retiew a request to re~nsider, provided
suffident grounds are demonstrated. Such grounds may include:

(1) a dear show’ng thaf the adion of the Board did not mnform to relevant law
or its rules of promdure; or

(2) etiden= indi=ting that @rtain partinent and signifi~nt infomtion
relemnt to the Boed’s decision was not prasent~ at the pubfic hearing
before the Board or otherwise mntained in the ~rd, together with a
statement detaiting tiy such information was not timely presented; or

(3) auti otier appropriate mmpelhng basis as determined by the ~ti.

The fad that a paw raises an issue worthy of rewnsidemtion does not
itself require me Ward to ramnsider a prior action.

B. H a request is timely re~ivad, staff, without need for *I notim, shall present
the tien request for mmnsideration to the Board during the n+ ~sible @ular
meeting of the Board, Board members may question staff or any interested party
then present to clarify points raised in the writin r~uest, otherwise testimony
need not be rewived. At SU* time Board membem shall determine whether the

5
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men request raises a proper and stieient basis for remn$ideration. Any %ard

memberwho:

(1) voted in tb majority on tha aotion drew into quesfwn; and

(2) believes an issue warranting remnsideration has been raised, may then
mwe to raoonsider the ad’on, If no such membr rernain$ on the ~rd,
the motion may be made by the Chairman on hiqher own initiative or at the
request of any brd member.

c. If a motion to ramnsider has been duly adopted, the prior final decision shall bemme void.
Staffwi[l then stiedule a new hearing for a subsequent date and time, protiding all pafiies
of remrd at least 10 days advan~ Wttan nati= of the new prowed}ng. The remrd shall
be raoWnad to allow the Board the oppodunm to hear further relevant t=timony on any
issue irwolving tie subiect appIwtion, The rem of the ptior hearing may be
inmrporated as part of the m~rd of the subsequent pubbc hearing.

D. A request for remnsideretion shall not operate to @end any appeals times provided by
appti=bk law.

Unless otherwise deteninad by the Chairman, the follting order of presentation shall
apply in pre-pretimina~ plans of subdivision, prehmina~ plans of subdivision, and stie plan review
=se hearing.

A. Presentation of staff report and rammmendation

B. Pubtic aganoy wmmenta

D. Opposition’s Mse

E. Rebuttal by apptimnt

F. Summation by each side and stifl

ror order of presentation for the Optional Method, see attached Optional Method Rules of
Pro=dures.)

A.

The suspension of any ru\e shall require the mncurrenw of four (4) members of the
Board. This motion i$ debatable. but does not permii dis~eeion of he main question. It
an neither be remnsidemd, tabled, nor postponed indefinite~, and while it is pending, no
motion -n be made e=pt to adjourn. A separate suspension of the rules shall be
nees=~ for eaoh pwition.
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B.

No motion,order, or rasoitiion to repeal or amend a rule of tie Board shall be considered
or aded upon unless k shall have baen submitied in Wting to the ward at least W (2)
week prior thereto, tWether w“th the wdtten tti of any proposed amendment. The repeal
or emendment of any rubs of the Board may be by majority vote of those members
present and voting.

c.

me rules of paflimenta~ prati~ and pro~dure as set forth in the latest published
edition of Robert’s Rules of Otier, as amended, shall govern the Board in all wnteated
roses to whi& -e Rules of P~ure apply.
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