OFFICE OF THE COUNTY EXECUTIVE

Marc Elrich
County Executive

July 18,2022

The Honorable Pete Buttigieg
Secretary of Transportation

US Department of Transportation
1200 New Jersey Avenue, SE
Washington, DC 20590

DOTExecSec@dot.gov

Via email

Dear Secretary Buttigieg,

As County Executive for Montgomery County, the most populous jurisdiction in Maryland and
home to much of [-495 and I-270, I am writing in regard to the I-495 & 1-270 Managed Lanes
Final Environmental Impact Statement (FEIS). I ask that you delay the issuance of a Record of
Decision for at least an additional 60 days to allow the public to review the document and
identify issues that require resolution. I also ask that you require the Maryland Department of
Transportation to respond to all substantive issues in a meaningful and constructive way before
finalizing the National Environmental Policy Act process for this project.

The FEIS and appendices total 26,500 pages in 74 separate files, and it was released on June 17
for 30-day review. This is an enormous amount of information to review in a short time period.
These same concerns about the timeline have been raised by many members of our legislative
State delegation, the Maryland chapter of the Sierra Club, and other organizations. As noted in
the letter from our state legislators, the extension is needed at least partly because the Maryland
Department of Transportation (MDOT) did not release the federally mandated analyses and other
missing information until issuance of the FEIS. This has meant that the public and reviewing
agencies could only now review the environmental justice and greenhouse gas emissions
analyses, mitigations plans, the recently changed traffic model, and MDOT’s response to the
5,000 comments it received during the public comment periods for the Draft Environmental
Impact Statement (DEIS) and Supplemental DEIS.
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For your information, I have attached the memo I sent in March to the Federal Highway
Administration outlining many of our concerns with this enormous project.

I sincerely appreciate your consideration of this request.

Enclosure

cc: The Honorable Polly E. Trottenberg, Deputy Secretary, USDOT
The Honorable Stephanie Pollack, Acting Administrator, FHWA
Gregory Murrill, Division Administrator, FHWA
Adam Ortiz, Regional Administrator, EPA
The Honorable Gabe Albornoz, President, Montgomery County Council

Sincerely,

e

Marc Elrich
Montgomery County Executive



OFFICE OF THE COUNTY EXECUTIVE

Marc Elrich
County Executive

MEMORANDUM
March 10, 2022

TO: Gregory Murrill, Division Administrator
Federal Highway Administration, Maryland Division

James F. Ports, Jr., Secretary of Transportation
Maryland Department of Transportation

/ hY
FROM: Marc Elrich, County Executive /7, /5&/

SUBJECT:  1-495 and I-270 Opportunity Lanes / Managed Lanes Study Supplemental Draft
Environmental Impact Statement (SDEIS)

This communication is in follow-up to Montgomery County’s November 29, 2021, comments to
the Maryland Department of Transportation (MDOT) on the SDEIS for the 1-495 and 1-270
Opportunity Lanes / Managed Lanes Study (“the Project”) prepared by MDOT.

I continue to have substantial concerns with the process that the Project appears to be following,
particularly regarding traffic and environmental impacts, and I urge that these concerns be
addressed through the issuance of an additional SDEIS prior to the Final Environmental Impact
Statement (FEIS). To achieve its intended purpose, this additional SDEIS should have, at
minimum, a 90-day public review period.

The comments provided last November are consistent with input we have provided throughout
the development of the Project since its initiation in early 2018, including comments dated
November 9, 2020, in response to the initial Draft Environmental Impact Statement (DEIS).
Below is a list of Montgomery County’s most pressing ongoing and unaddressed concerns:
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Local Road Impacts

The SDEIS should, but does not, carefully consider traffic conditions at interchange
ramps, cross-streets, nor along local roadways. The analysis of local roadways groups all
roadways together, which averages those that may benefit (such as MD 355 outside the
Beltway) with those that may worsen (such as the radial arterials within the Beltway).
The analysis also uses daily values, which overlooks issues associated with peak hours
and peak directions. Averages and generalities hide potentially important information
with potential to have meaningful impact on the public.

Delays, speeds, and travel time information for the local network is extremely important
information that needs to be known at this stage of the SDEIS. Delaying availability of
and consideration of this specific level of information until the FEIS does not allow the
public the opportunity to review and comment on this fundamental information that could
have substantial impacts on these other roadways.

Transportation Analysis Inconsistencies

Based on the State’s analysis, multiple core components of the Purpose and Need do not
appear to be achieved by the proposed project. The Purpose and Need references
efficiently moving “goods, services, and people” but the SDEIS does not appear to
address freight movement and the State has expressly refused to evaluate person
throughput.

There are multiple segments where the General Purpose Lanes worsen significantly,
particularly due to the shifting of bottlenecks on segments of [-270 and 1-495 beyond the
Project limits. Legal precedents have been established that the National Environmental
Policy Act (NEPA) requires mitigation measures to be considered for these adverse
impacts. The SDEIS appendices contain numerous examples of significant traffic impacts
that are not mentioned in the main document, which means that these impacts are
unlikely to be noticed or understood by the public in a review of the SDEIS.

Several performance metrics combine the General Purpose Lanes and Opportunity Lanes
together or are missing metrics for the Opportunity Lanes entirely, again limiting the
capabilities of public review. A review of Appendix A revealed multiple other apparent
errors and inconsistencies that were detailed in the County’s November 2021 comments.

Transportation Alternatives

The absence of an analysis of Project alternatives in the SDEIS fails to meet the
requirements of NEPA and prevents consideration of alternatives that could better reduce
congestion and greenhouse gas emissions. The Project prematurely eliminated transit
alternatives and alternatives focused on Transportation System Management and Travel
Demand Management. The County has consistently contested that these alternatives were
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eliminated based on flawed reasoning, as noted also in our November 2020 comments on
the DEIS.

A 2017 report by the National Capital Region Transportation Planning Board found that
the most effective measure to reduce congestion would be traffic demand management,
including substantial telework. While the SDEIS reported on levels of traffic during the
pandemic, it did not explore how public policies encouraging telework could be an
alternative to constructing toll lanes. The Project did not give any consideration of the
federal government’s decision to permanently increase telework and flexible work
schedules. As the largest single employer in the metropolitan region, this policy change
could have significant effects on the region. Employer incentives and other policies that
encourage telework in the private sector could also reduce congestion and should be
considered more seriously in the consideration of potential alternatives.

Environmental Justice; Equity

This corridor has a highly diverse population, with 23% of census tracts (9 of 39 tracts)
immediately adjacent to the corridor designated as Equity Emphasis Areas or Equity
Focus Areas by the Metropolitan Washington Council of Governments and the
Montgomery County Planning Department. Many additional Equity Emphasis/Focus
Areas are located a short distance away from the corridor.

Department of Transportation Order 5610.2(a) states that environmental justice principles
shall be fully considered throughout the planning and decision-making processes.
Guidance issued by FHWA in December 2021 as well as Executive Order 13985 both
similarly reiterate the importance of environmental justice analysis and considerations of
equity impacts. The worsened General Purpose lanes as well as the physical impacts of
the Project’s construction prompt environmental justice considerations that do not appear
to be considered in the SDEIS. Deferring these analyses to the FEIS does not comply
with Federal requirements as it deprives the public the opportunity to review and provide
feedback on these impacts or any proposed mitigation measures. An environmental
justice analysis needs to be included in the SDEIS.

Environmental Impacts

The consideration of many other environmental impacts and associated mitigation
resulting from the construction and operation of the Project are similarly deferred until
the FEIS. The analysis is therefore missing substantial information on emissions and
other air & water quality metrics, despite the policy under Executive Order 13990 to
“reduce greenhouse gas emissions” and a requirement to achieve the Order’s policies by
including “ input from the public and stakeholders, including State local, Tribal, and
territorial officials, scientists, labor unions, environmental advocates, and environmental
Justice organizations.” This requirement was reiterated by the Council on Environmental
Quality (CEQ) when it published in the February 19, 2021, Federal Register its notice of



https://www.cabe495.com/_files/ugd/ecd536_28937c781136436ebf432adc5af39494.pdf
https://www.transportation.gov/transportation-policy/environmental-justice/department-transportation-order-56102a
https://www.fhwa.dot.gov/bipartisan-infrastructure-law/building_a_better_america-policy_framework.cfm
https://www.federalregister.gov/executive-order/13985
https://www.federalregister.gov/executive-order/13990
https://www.federalregister.gov/documents/2021/02/19/2021-03355/national-environmental-policy-act-guidance-on-consideration-of-greenhouse-gas-emissions
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actions taken to follow-up on Executive Order 13990, stating that “/NEPA] requires
Federal agencies to consider the environmental effects of its proposed actions and
involve the public in its decision-making processes. ... Federal courts consistently have
held that NEPA requires agencies to disclose and consider climate impacts in their
reviews.”

Environmental metrics will be affected by other elements that have not been considered
and reviewed by the public, including the aforementioned impacts to local roadways,
increases in Vehicle-Miles Traveled, increased congestion in multiple segments, and how
this Project will affect mode share targets included in our County Code and area master
plans.

Withholding this information until the FEIS prevents an assessment of the project’s
consistency with the County’s Climate Action Plan, as required by NEPA under 40 CFR
§ 1502.16(a)(5) and 1506.2(d)(2020). Greenhouse gas emissions are a key concern of the
County, and the Climate Action Plan sets a goal of cutting greenhouse gas emissions 80%
by 2027 and 100% by 2035. Reducing travel by automobiles and increasing the use of
transit and greater use of transportation demand management to achieve trip reductions
are key strategies of the County’s plan for achieving our ambitious goals.

The Project also appears to treat environmental impacts included in the DEIS and
proposed by the SDEIS to be shifted to future phases of work as Project savings and
benefits. Deferring this analysis until the FEIS prevents the County from understanding
the project’s full impacts for its residents and providing meaningful comments about the
project, including design and mitigation measures. However, these negative impacts still
exist in the long term and should be associated with the Project. This approach of using
future negative impacts in a way to advantage today’s project is a highly concerning
contorting of the intent and spirit of the NEPA process that does not reflect any actual
environmental benefits.

Financial Analysis

The SDEIS fails to include financial information, including an estimate of public
subsidies, that could be necessary to support this project. Our concern has been
heightened by a lawsuit challenging the award of the predevelopment work to Accelerate
Maryland Partners (AMP) This lawsuit generated by another bidder, Capital Express
Mobility Partners (CEMP) has been allowed to move forward by the Montgomery
County Circuit Court. CEMP argues that AMP assumed unrealistic construction costs in
its bid. If CEMP is correct, Montgomery County residents could be forced to fund
substantial subsidies for the selected concessionaire.

Higher costs could lead the State to reduce funding for future County transportation
priorities. We have also continued to express concern, including in our comments on the
DEIS, with the risk of potentially competing projects being given lower funding priority


https://www.law.cornell.edu/cfr/text/40/1502.16
https://www.law.cornell.edu/cfr/text/40/1506.2
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from the State. Projects that are high priority for the County and risk negative funding
impacts may include improving transit services within the Opportunity Lanes,
constructing our master planned Bus Rapid Transit network, or operational improvements
to the General Purpose lanes.

Ultimately, based on the lack of appropriate analysis as well as other remaining inconsistencies
and shortcomings detailed in our November 2020 and November 2021 comments, the County
feels that the information in the DEIS and SDEIS does not comply with NEPA. The lack of
opportunity for public input and agency consideration of the FEIS warrants requiring an
additional SDEIS. The SDEIS we are requesting should address these substantive issues relating
to local road impacts and other issues with the transportation analyses, environmental justice and
equity impacts, other environmental impacts including those relating to air and water quality, and
financial and contracting considerations.

Should you have any questions regarding these comments and requests, please feel free to
contact me or Mr. Chris Conklin, P.E., Director of Transportation, at
christopher.conklin@montgomerycountymd.gov.

cc: Stephanie Pollack, Acting Administrator, Federal Highway Administration
Jeanette Mar, Environmental Program Manager, Federal Highway Administration
Jeffrey T. Folden, Director, 1-495 and I-270 Project Office, Maryland Department of
Transportation
Meredith Wellington, Land Use Planning Policy Analyst, Office of County Executive
Chris Conklin, Director, Maryland Department of Transportation
Glenn Orlin, Senior Analyst, Montgomery County Council
Debra Borden, Principal Counsel, Legal Department, Maryland-National Capital Park
and Planning Commission
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