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Applicant:
LMA No. & Date of Filing:

Current Zone and Use:

Zoning and Use Sought:

Location:

Area to be Rezoned:

EXECUTIVE SUMMARY

Chelsea Residential Associates

G-892, filed January 2011, remanded pursuant to Montgomery
County Council Resolution No. 17-286, amendpplication
filed November 26, 2011,

The property consists ohglesilot totaling 5.25 acres +/- which
is currently occupied by the Chelsea School, aapeivschool
operating under a special exception, which inclutihes Riggs-
Thompson house, designated an historic resourcthe@riNorth
and West Silver Spring Master Plan;

LMA G-892 (as amendedpgses to rezone the subject property
from the R-60 Zone to the R-T 12.5 Zone in ordedé¢welop 63
townhouses and convert the Riggs-Thompson housesiagle-
family detached residential use;

On the block surrounded by Springvale dRaan the north,
Pershing Drive on the east, Cedar Street on the¢hsand
Ellsworth Drive to the west;

4.85 acres (net); 5.25 acresgy

Density Permitted in R-T 12.5 Zone: 15@Welling units per acre, with 22% MPDUSs;

Density Planned:

Green Area:

Parking Required/Planned:
Height Planned:

Traffic & Environmental Issues:

Zoning Issues:
Consistency with Master Plan:

Neighborhood Response:

Planning Board Recommends:
Technical Staff Recommends:

Hearing Examiner Recommends:

12.19 dwelling units per acreluding 12.5% (or 8) MPDUSs;

Proposed: 51% (Required 50%);
128 spaces (Requiredpfigiibsed,;
35 feet, maximum;

No LATR traffic impvements required; issues relating whethel
alignment of access road will allow cut-througtfftca

Whether the Application (1) meets plurpose clauses of the R-T
Zone, and (2) is compatible with the surroundirepa

Whether rezonindnatdensity proposed is inconsistent with the
North and West Silver Spring Master Plan;

Opposed by six civic assoegand seventeen individuals;
supported by five individuals;

Approval;

Approval;

Approval.
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Il. STATEMENT OF THE CASE

Originally filed on January 4, 2011, the Applicatdught to rezone property located at
630 Ellsworth Drive, Silver Spring, Maryland (Lo8 5Evanswood Section 1) from the R-60 to
the R-T 15 Zone. Exhibit 1. The applicationluted binding elements relating to land use and
density, as it was filed under the Optional Methmghorized by 859-H-2.5 of the Zoning
Ordinance.

On September 22, 2011, the Hearing Examiner issae&eport, recommending that R-T
zoning was appropriate for the property, but thattase be remanded to address issues relating
to compliance with the 2000 North and West Silverii®) Master Plan (Master Plan or Plan), the
alignment of a private street shown on the Scheniag¢velopment Plan (SDP), and the size of
the environmental setting intended by the Mastan PExhibit 258, p. 93.

On October 18, 2011, by Resolution 17-286 (ExH2BIT), the District Council remanded
the case back to the Hearing Examiner for:

...[R]evision of the Schematic Development Plan (SBRJ consideration by the

Planning Board of the intended size of the envirental setting of the Riggs-

Thompson House historic resource, given the languagAppendix D of the

North Silver Spring Master Plan. The SDP shouldréonfigured to propose

residential townhouse (RT) development with lesssidg and less massing so

that it will be more compatible with the charactdr the transition from the

Central Business District to the residential comityunorth of Cedar Street and

more consistent with the 2000 North and West Sikpring Master Plan. The

revised SDP should also resolve issues relatintpeéoalignment of the private

road to comply with the environmental setting of thistoric site as set forth in

the Master Plan and its Appendix D.

Pursuant to the Council’s directive, the Hearin@iEiner issued an Order on November
8, 2011 (Exhibit 274) remanding the case to theieg Board. The Hearing Examiner limited
their scope of review to the following:

1. The submission of a revised schematic developmiant for development in an

RT Zone with less density and massing to be monsistent with the character of

the transition from the Central Business Distrcthe existing R-60 Zone north
of Cedar Street and the recommendations of the 20@%h and West Silver
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Spring Master Plan. Because it will be a reviskh pthis may require review of
whether the development meets the required zonind anvironmental
regulations normally reviewed to the extent thased plan differs from the plan
originally submitted.

2. Reconsideration by the Planning Board of the emvitental setting intended by
the Master Plan for the Riggs-Thompson House.

3. Resolution of the issues surrounding the alignnoérihe private road providing
access to the property. The issues regardingot alignments include, without
limitation, the relationship between the privateadoand the environmental
setting, the compatibility of alignment (and theuking traffic patterns) with the
surrounding area, and consistency of the alignwéhtthe Master Plan.

The Hearing Examiner alsexcludedthe following matters from review on remand (Exhib
274):
1. Whether the application fulfills the purposes ot tR-T Zone. The District

Council has already found that the location is ‘fappate” for R-T zoning; and

2. Whether public facilities are available to serve ttevelopment (including Local
Area Transportation Review and Policy Area MobiRgviews).

On November 21, 2012, the Applicant submitted @sesl SDP and amended its
application to request rezoning from the R-60 ® BT 12.5 Zone. Exhibit 276. The parties
also agreed to exchange hearing exhibits by sesdaior to the public hearing. The Hearing
Examiner issued a Notice of Public Hearing and 8ualweg Order for setting the public hearing
for March 23, 2012, and memorializing the agreedrupp exchange exhibits. Exhibit 278.
Technical Staff recommended approval of the apptinain a report dated January 17, 2012.
Exhibit 282. The Planning Board held its publiaheg on January 28, 2012, and on March 6,
2012, issued its recommendation to approve thaagtign. Exhibit 304. The parties complied
with the terms of the scheduling order with somedifications, and the public hearing
proceeded as scheduled on March 23, 2012. Thécphdsring was continued to March 26 and
30, 2012, to accommodate testimony from the partidse record remained open until April 3,

2012, to permit the Applicant to submit a revisddPScontaining additional binding elements
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proposed at the public hearing. 3/30/12 T. 198esE were submitted (Exhibits 346(a) and (b)
and the record closed on April 3, 2012.
lll. FACTUAL BACKGROUND

A. Subject Property

The subject property has already been describ¢deirHearing Examiner’'s Report and
Recommendation prior to remand (Exhibit 258, pf8).2-To aid the Council in its decision on
remand, an aerial photograph of the subject prgderitlined in green) submitted by Ms. Anne

Spielberg in the original case (Exhibit 151) iswhdelow:

Schoal Buildings

Springvale Road

=

House

Business District
Boundary)

Key physical characteristics of the property pemit to the remand include (1) there is a
6% grade climbing from the western boundary alotigwbrth Drive to the eastern boundary
along Pershing Drive (a rise of approximately 4éx)¥e(2) there are existing mature trees on the

property, clustered primarily in the southwesteosmer, but also located along Springvale Road,
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and (3) adjoining the southern property line areva of single-family detached homes which are
recommended to be special exceptions for non-resipl@fessional offices in the master plan,
but some of which are still owner-occupied. Exh#h, p. 3; Exhibit 314(k); 3/23/12 T. 153,
277. The rear yards of the homes are adjacemiet@Chelsea School Property; the houses front
on the north side of Cedar Street. Exhibit 45Isvi@rth Park is located immediately to the west
of the property and is split-zoned R-60 and RT 1326/12 T. 341.
B. Surrounding Area and Adjacent Development
The surrounding area was previously defined inatginal application as being Fenton
Street in the Central Business District to the IspDiale Drive to the north, and Colesville Road
and Wayne Avenue to the east and west respectigely,is shown on an aerial photograph
submitted by the Applicant (Exhibit 291(d) on thexhpage). Exhibit 258, p. 27; Exhibit 267, p.
4. Both the Council and the Hearing Examiner cotietithe surrounding area is characterized
by a wide variety of multi-family residential, cosicommercial, and low-density residential uses
which transition gradually from Fenton Street tad@eStreet with an abrupt transition at Cedar
Street to smaller single-family detached homeshe R-60 Zone, which characterize the
neighborhood north to Dale Drive. Exhibit 2572f. Exhibit 267, p. 4.
C. Zoning History
The zoning of the property was set forth in therpHearing Examiner's Report and
Recommendation, but will be briefly summarized heteere relevant to issues upon remand.
The subject property was classified in the R-60eZonthe 1958 Countywide Comprehensive
Zoning. Technical Staff reported that the R-60iagrhas been continuous since that time,

although the property was owned by the Sistere®Holy Names and used for a parochial
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) Subjéet,
+ - Property.

Surrounding Area
Exhibit 291(d)

school without a special exception since the 1930’ke current school decided to purchase the
Property in 1997 or 1998 in order to expand itstxg facilities. 5/26/11 T. 39. The Board of
Appeals approved the Chelsea School’s special ¢&iwcepetition (BOA Case No. S-2405) on
August 1, 2000, the same year the North and WdserSspring Master Plan was adopted.
Exhibit 282, p. 9. A detailed history of the ChegsSchool’s role in the Master Plan is set forth
in Section IV.B relating to the intended size ok tenvironmental setting for the Riggs-

Thompson House.
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V. ISSUES ON REMAND
A. Reduction in Massing and Density
(Compliance with the Master Plan and Compatibility
With the Surrounding Area)

The District Council found that, “The SDP shouldreeonfigured to propose residential
townhouse (RT) development with less density argb lmassing so that it will be more
compatible with the character of the transitionnfrdhe Central Business District to the
residential community north of Cedar Street andaramsistent with the 2000 North and West
Silver Spring Master Plan.” Exhibit 267, p. 15.

The basis for the decision to remand the casew@gold. The District Council and the
Hearing Examiner found that R-T zoning for the sgbjproperty was appropriate because it
accomplished several goals of the Master Planpahticular, the SDP provided for additional
sidewalks, public space, and established a resalemather than institutional, use for the
property. Exhibit 267, p. 8; Exhibit 258, pp. 86-8The decision to remand was also based on a
finding that density and massing proposed did ndficeently comply with the Master Plan’s
recommendation for the Cedar Street transition ftkenCentral Business District and because it
was not compatible with the uses immediately surding the property. Exhibits 267, 258.

On remand, the parties remain far apart on whetteeamended R-T 12.5 SDP complies
the Master Plan and is compatible with the neighbod. The issue that appears to generate the
biggest divide is the massing and layout of thentmouse units. As described below, those in
opposition desire smaller clusters of units separéily green space interspersed throughout the
site with traditional backyards in order to avoidbarracks-like” appearance. They point out
that, exclusive of the green area surrounding te®iic house, the “density” of the site is 16.36
dwelling units per acre, and that the combined tlerd the townhouse strings (i.e., both north

and south of the private street) have only beenaed by 2 feet. They dismiss the changes as
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“small tweaks” that are insignificant because ieslanot, from their perspective, significantly
reduce the mass of the development. They alsarfic@mpatible the close proximity of the rear
of the townhouse units, separated only by allegsksl and parking.

Rather than the development envisioned by the aamityy the Applicant proposes units
that “live to the front”, with green space thatiggregated on the perimeter of the site to create
more of a park-like setting. Thus, massing is agsied by techniques reducing the scale of the
development around the perimeter of the propertiyerathan actual breaks in the townhouse
strings. According to Mr. Youngentob, green spaterspersed between the units will not yield
great benefit; rather it is “wasted” space thatl wibt receive sun and will be underutilized.
Reductions in massing are accomplished by archit@célements and variations, the orientation
of the townhouse rows, increased space betweefrdhe courtyards and significant setbacks
from the street and the rear property line. Techinbtaff and the Planning Board both found
this approach sufficient to make the developmemhmatible with the single-family detached
community surrounding the property. Technical Stahcluded:

On the northern portion of the site, orientatiortled townhouse rows places end

units, designed to appear as one-family detachetebpdirectly across from the

one-family detached homes across Springvale RoHukrefore, no continuous

wall of townhomes front one-family detached home$o the east, a public

gathering area and the Riggs-Thompson House, daomé& detached home, face

the one-family detached homes across Pershing Driv@ the west of the site

near Ellsworth Drive, the only contiguous row ofvtthomes fronting a public

street, comprised of five and three townhomes,aesgely, faces a public library

and park, not one-family detached homes. All sioethe site are buffered by

generous green area. Lastly, variations in eagtisrduilding line will run

throughout the site, with no uninterrupted buildinge enduring for more than

three contiguous townhomes. This standard willabldressed if the project

progresses through site plan review.

1. The Applicant’s Vision

The Applicant proposes a site design configuratiocharacterizes as more “relaxed”

than the prior plan. 3/23/12 T. 158. The Applitastrategy to address the concerns raised was
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to create buffers from the single-family house®tgh significant green area, but also to relate

to them through site layout, building orientatianchitectural detail and other elements. 3/23/12

T. 60. The Applicant made several changes to tinsifeand massing of the project to address

the Council’s directive on remand, summarized by Winakkar, vice president of EYA, as

follows. The Applicant also provided textual armdghic comparisons of the two plans (Exhibit

327(e), shown on pages 12 and 13):

1. The total number of units has been reduced froro B4 dwelling units; the prior
SDP showed 10 MPDUSs, this SDP shows 8 MPDUs. ota density per acre is
approximately 12.19 units/acre, a 17% reductioth&ndensity from the original
SDP. 3/23/12 T. 56.

2. The strings of town house units have been reduad fows of 8 and 6 units to 7
and 5 units in this SDP. The strings north ofphigate street were 132 feet long
in the prior application; they now total 120 feeiength.

3. The courtyards (or landscaped areas) between thehtmuse strings have been
widened from 36 feet (in SDP prior to remand) tof&él.

4. One townhouse row has been removed from the saitheaner of the original
SDP. There are now five rather than six rows afnfoouses south of the private
street, increasing the setback from the Riggs TlmmpHouse from 28 feet
(before remand) to 92 feet.

5. The current SDP shows 54% open space and theyrati@dp themselves to 50%,
compared to the 47 or 48% green space in the plaor.

6. The private road intersects with Springvale (asosped to Pershing Drive as shown
in the initial SDP) and avoids the environmentdfisg. 5/23/12 T. 59.

i Initial Plan . Revised Plan

| 1 Zoning RT-15 RT-125

I 2  UnitCount 67 Market, 10 MPDUs {14.67 / Acre) 56 Market, 8 MPOUs {12.19 f Acre, 17% Reduction)

| 3 Springvale Setback 206t I i

i 4 String Length (Townhouse Groupings) &/ 6 Unlts (12 Strings) 7/ 5 Units (11 Strings)

| & StringLength North of Springvale 132 120

6 Minimum Grean Area 409 S0%

| 7 Actual Green Area 2.53 Arres {4B%) 2.8 Acres (54%)

| & Wider Courtyards 36 40

| @ HistoricSetting 37,056 5f Pratected 37056 5f Protected

| 10 Add. Green Space Surraunding Historie Se tting + 25,000 f (1.4 acre total)

; 11 Setbacks {SW Property line) Waiver Requested 301t [no waiver requested)

| 12 Access Ellsworth and Pershing Ellsworth and Springvale (aveiding historic setting)

: 13 Traffic Calming Technigues Speciaity paving at driveway aprons and on street parking
| 14 cut Through Prevention Residents anly and turn restriction signage

( 13_Closest Distance from Townhouse to HistoricHouse 28Rt R 1L
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Exhibit 327(e)

EYA also submitted a side-by-side comparison efitiitial (i.e., R-T 15) SDP with the
current proposed SDP (Exhibit 327(e)), shown omind page.

According to the Applicant’s expert land plannkh;,. Miguel Iraola, the development
has been “shifted” to the western side of thetsiterovide a larger open area around the historic
house. This shift, in his opinion, combined witke removal of the southern row of townhomes
closest to the historic house, increases greenaréaopens the site towards Springvale Road
and Pershing Drive. 3/23/12 T. 153-154. The Aqapit proposes to record a restrictive
covenant permitting public access to the green emeaediately east of the 37,056 square-foot
environmental setting. The restrictive covenant also prohibit development within the area.
3/23/12 T. 258.

According to Mr. Iraola, setbacks from PershingvBrhave increased from 67 to 127
feet. The distance from the nearest home on Reydhiive has increased from 230 feet to 296
feet and the setback from the Riggs-Thompson Hbaséeen increased from 28 feet to 92 feet.

The Applicant also provides the required 30-fodbaek on the southern property line. 3/23/12
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Comparison Between Existing and
Proposed SDP (Exhibit 327 (¢

Initial Schematic Development Plan (R-T 15 Zone)

T.119-120. In Mr. Iraola’s opinion, the relaxeengity affords the opportunity to create a really
outstanding setting for the historic house becaiusigs at a high plateau on the property and is
very prominent. 3/23/12 T. 153-158. The environtaksetting and its relationship to the public
access area are shown on a rendered version 8tRe Exhibit 346(b), shown on the following

page.
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Boundary of 37,056

Full 30-Foot Setback ™| Public Acces Area Square Foot

Environmental Setting

Certain elements continue from the prior plan. caékding to Mr. Iraola, these
townhouses are designed to “live to the front”, dinerefore, the site layout aggregates large
areas of green space efficiently throughout the s§/23/12 T. 149. Mr. Thakkar and Mr. Iraola
testified that the Applicant remains committed &signing functional fronts on the units facing
Springvale Road and a double row of street tredtensetback from that road (subject to site
plan review) and has included a binding element to this effé&®3/12 T. 60, 126-127; Exhibit

346(a). This proposed landscaping is shown ore#ebit 327(e), on the following page.

7 Double Row of Street Trees

Revised Schematic Develo nt Plan (BT 12.5 Zone)




LMA G-892, Chelsea School Residential Associatesn{Rnd) Page 13

As in the prior plan, the individual units havareecks opening onto alleys and garages.
Mr. lraola testified that decorative walls and lacaping will screen the alleyways from
Springvale Road and eliminate any adverse impaota headlight glare into the homes to the
north across Springvale Road. 3/23/12 T. 148-139Wree units will have no garages; the
balance of the units will have two-car tandem gasag Exhibit 346(a). Fifteen additional
parking spaces are provided on the private stfeeg total of 140 spaces (above the minimum
128 spaces required). Exhibit 346(a). The coméigan of alleys and garages to the north and
south of the private street are most clearly degicn the amended SDP (Exhibit 346(a)) shown

below:

Private Alleys

| mw| =

w
¥,

s‘;

=125

On-Street Private/
Parking g N

Exhibit 346(a)
Schematic Development Plan

Mr. Iraola testified that the revised SDP compheth the Master Plan, is compatible
with the surrounding neighborhood, and compliehwite Council’s direction on remand for
several reasons. In his opinion, these changsd| above in combination with other

techniques visually reduce the scale of the dewvedt. He opined that compatibility does not
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mean identical building types; rather, differenthieiques may be used to permit different
building types to be harmonious. The orientatibthe townhouse strings remains perpendicular
to Springvale Road, thus reducing the mass of thegs from that perspective. The units
adjacent to Springvale Road will have functionaints, and decorative walls and landscaping
will screen the alleys from the residents on theh®wn side of the road. In addition, Mr. Iraola
testified that the Applicant will use a variety achitectural elements to simulate single-family
detached homes. These elements will include Mariabof lines and differing entrance
treatments, such as porches and recessed entrdnda@s.opinion, despite the alignment of units
straight strings of five and seven units, and tlaeied techniques described above create
compatibility with the single-family homes surroumgl the property and are consistent with the
Master Plan. 3/23/12 T. 158-164. Mr. Youngentebtified that green space created by
breaking up the strings into smaller clusters wdwge little benefit because of the property’s
grade. He stated that the smaller strips of gspaice would not receive sunlight and would not
be visible from the road; it would simply reduce thensity of the development. He testified that
the development’s proximity to the Central BusinBsstrict, as well as its high walk score, did
not justify reducing the density simply to provisteips of green area. 3/23/12 T. 260.

Mr. Thakkar introduced photographs of other EYAr@lepments as well as a model of
EYA'’s Clarendon Park project, to demonstrate hoghéectural elements and landscaping, and
building orientation may be used to create compdyilwith single-family homes. 3/23/12 T.
62-69. Selected photographs of these exhibitswel as a photograph of the model of

Clarendon Park, are shown below and on the follgvyiages.
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Photograph of Clarendon Park
Exhibit 291(d)

Photograph of Model of
Clarendon Park
Exhibit 327(c)
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Chancellor's Row
Exhibit 291(d)

National Park Seminary
Exhibit 291(d)
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Mr. lraola testified and submitted evidence of esal comparable townhouse
developments, zoned R-T 12.5 or R-T 15, which aar rCentral Business Districts (Exhibit
291(H)(a)-(1); 3/23/12 T. 130-134. These include:

1. Woodside Station, located at Spring and Cedar Streened R-T 12.5;

2. Rosedale Park, zoned R-T 12.5, located betweent@lieStreet and Rosedale
Avenue near the Bethesda CBD;

3. Good Counsel, zoned R-T 15, located between Aréolanue and Georgia
Avenue near the Wheaton CBD.

4. Fairview Court located on Fairview Road on the edfjythe Silver Spring CBD,
developed at 12.26 dwelling units per acre;

5. Courts of Woodside, located on Georgia Avenue aongeN Drive, zoned R-T
12.5;

6. Winchester/Plyers Mill, zoned R-T 15, located apprately 2,300 feet from the
Wheaton CBD;

7. Ottawa Place located on Georgia Avenue and Highzmnge, zoned R-T 12.5;
8. Bonaire Court, located at Sligo Avenue and Bon@oert, zoned R-T 12.5;

9. Ritchie Avenue, located on Ritchie Avenue southSbfjlo Avenue, zoned R-T
12.5;

10.Belvedere Glen, (zoned 12.5) adjoining the Fordsh®etro Station;
11.Glenbrook Village, zoned R-60/TDR 12.5, adjoinihg Bethesda CBD; and

12.Kaz Development, zoned R-T 12.5, located outsideWtheaton CBD at Georgia
Avenue and Evans Drive.

He believes that the density proposed for the @helSchool site is compatible with the
surrounding area.

In Mr. Iraola’s opinion, the revised SDP confortnsthe recommendations of the Master
Plan. While this site is not located on a majad;othere are several examples of the ones he
described which also do not front on a major robie also stated that the development complies

with the first chapter of the Master Plan whichhis opinion, is the most important because it
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addresses preserving the existing neighborhoodtl@matharacter of the north and west Silver
Spring neighborhoods. Having a residential usacaljt to the non-resident professional offices
adjacent to Cedar Street stabilizes the residectimlacter of the area to the north. He opinetl tha
the open space provided in the revised SDP strengtthe delineation between the CBD, with
cement plazas, and the area to the north and @ opportunity for a park-like area, which is
unusual in the R-60 Zone. The SDP will also furthedestrian connectivity through sidewalks
along the perimeter and through the public access. aHe believed that the Hearing Examiner’s
findings of Master Plan compliance, listed on pB-8% of her Report and Recommendation
(Exhibit 258) apply to the revised SDP as well. &g believed that preservation of the Riggs-
Thompson House as a single-family home preseneestibracter of the neighborhood because it
provides a focal point and identity for the comnyniln his opinion, the revised SDP complied
with the Master Plan for the same reasons prewosisbmitted (i.e., prior to the remand). In
addition, the reduced density addresses the massimgerns expressed by the Council. 3/23/12
T.130-138.

In addition to revising the site layout, the Apaint submitted revised textual binding
elements, some of which are responsive to citizemserns expressed at the public hearing.
These textual binding elements (contained on thsed SDP, Exhibit 346(a)) are shown on the
following page.

2. The Planning Board and Technical Staff Recommaelations

Both the Planning Board and Technical Staff recemaed approval of the application,
as they did of the R-T 15 schematic developmem.pl&xhibits 282, 304. Technical Staff
characterized the 17% reduction in density as ‘tsuitil’, but described the massing as

“somewhat reduced”. Exhibit 282, p. 7. Staff fduhat potential concerns regarding massing
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BINDING ELEMENTS

1. THE MAXIMUM NUMBER OF UNITS WILL BE 64 (63 TOWNHOMES AND ONE (1)
SINGLE-FAMILY DETACHED).

2, THE APPLICANT, ITS SUCCESSORS AND ASSIGNS WILL RECORD A PUBLIC ACCESS
E.ﬁ.SEHENT ALLOWNG PUBLIC LISE 0OF THE DESlGNATED F‘UBLlC GREEN SPACE ALONG
ELLSWORTH DRIVE, SPRINGVALE ROAD AND PERSHING DRIVE, WITH THE SPECIFIC SIZE,
EE!#EISHETIDN AND LOCATION OF THIS EASEMENT SUEIECT TO FINAL SITE PLAN

> ltes WL BET00REE N & SiAattr a L BRSof CaEEA LRERS LG

PERSHING DRI\-’E AND
SPRINGVALE ROAD, LLT CDNSI‘STENT
&i” ‘|||I1TH THE SE'EEIFIC SIZE CONFIGLIRATION #.NEI LDC.#TICIN SLFEL[CT 'FI.'_J FIN#L SITE

4, HI-IDIEISJEPFUCANR ITS SUCCESSORS ANMD ASSIGNS WILL PRESERVE THE RIGGS-THOMPSON

5. THE APF‘LICANT ITS SUOCESS-U'R ANI} PLESI'GNS SHALL ABIDE BY THE EXISTING TRAFFIC
RESTR 5 ON SP WE AND PERSHING DRIVE SO LONG
AS THOSE RESTRICTIUNS REM#.IN IN EFFECT

- 6, THE MAXIMUM BUILDING HEIGHT WILL BE 35 FEET.

~ 7. THE PROJECT WILL PROVIDE A MINIMUM OF TWO PARKING SPACES PER UNIT PLUS
ADDITIONAL SPACES FOR GUEST PARKING.

8. THE ENVIRONMEMTAL SETTING FOR THE RIGGS—THOMPSOW HOUSE WILL REMAIN AT
37,056 SQUARE FEET (0.850 Ac.).

9. THE SETBACK ALONG SPRINGVALE ROAD SHALL BE A MINIMUM OF 25 FEET AND,
SUBJECT TO SITE PLAN APPROWVAL, WILL INCLUDE A DOUBLE ROW OF TREES.

10. THE INTERNAL PRIVATE ROAD WILL BE RESTRICTED TCI USE B“I" RESIDENTS AND 'u"l‘SlT'DRS
OF CHELSEA CCILIRT AMD WILL INCLUDE DESIGM ANOID

THAFFIG SUCH TED ROAD A‘r‘ 'IMIII'TH ON-— STHEET PAHKING SF‘ECIAL PMHNG #.T
H OF THE TWI} NGRESS S POINTS, SIGNAGE PROHIBITING CUT THROU
TR.HFFIC AND OTH TROL E.ﬁEUREﬁ. TO EE FINALIZED AT THE TIME COF SITE F‘L.-".N

1. THE TOWNHOUSE UNITS COMFRONTING SF‘RING"MLE ROAD WILL BE DESIGNED TO HAVE
THEIR FRONTS FACING SPRINGVALE ROA

12. THE INTERMAL PRIVATE ROAD SHALL mu.qu SIGNA.GE AND CI-IANNELIEATTDM MEASURES
TO  PROMIBIT LEFT TURNING MOVEMENTS FROM THE PRIVATE STREET
SPRINGVALE ROAD SUBJECT TO APF'RD"."AL BY HGDDT AS PART DF THE SITE FLAN
AFFROVAL PROCESS.

13, AT THE TIME OF RECORD PLAT, THE APPLICANT WILL RECORD A RESTRICTIVE COVEMANT
FOR_THE lDF'EN SF'ACE AREA AHDUNEI THE 37,056 SOUARE FOOT ENVIROMMENTAL
SETTING FOR PSON H GENERALLY CONSISTENT WITH THE AREA
SHOWH ON THE SCHEM.&TIC E}E'I.I"ELCIF‘MENT PLHN THE COVEMANT WILL ENSURE THAT
THE AREA AR L SETTING WILL REMAIN AS OPEM SPACE IN
PERPETUITY EILIT 'l'l’rLL ENAEILE APF‘LICANT TO COMPLETE ALL WORK APPROVED BY THE
F'I.ANNING EK.!IARD AS F‘#RT oF THE SITE PLAN APPROVAL. FOLLOWING COMPLETION OF

OSE IMPROVEMENTS, THE COME REGQUIRE ADMVICE FROM THE HISTORIC
PRESER'IM'ITCIN COHMIﬂﬂON 10 THE PLANNING BOARD FOR ANY SITE PLAN AMENDMENT
TO THE AREA SUBJECT TO THE COVENANT.

14, THE HOMEOWMERS ASSOCIATION DOCUMENTS FOR THE PROJECT WILL PROMDE
AUTHORIEATICIN F{]H POLICE ENFCIHGEHENT oF .ALL TRM-'FIC RESTRIC'I'IUNS AND RELATED
AGE REGAR ENTR‘r’ T FROM AN PON SITE PLAN
.AF‘PHGVAL A.PF'I_IC EST AH EKECLI'IT"».I'E DHDER ECIRHAL TRAFFIC ORDER)
FOR COUNTY POLICE ENFﬂRCEM T OF ENTRY AND EXIT RESTRICTIONS.

15, AT THE TIME OF SITE PLAW, THE APPLICANT WILL PROPOSE FOR FLANNING BDAHD
APPROVAL, A DOUBLE ROW OF TREES_ALONG SPRINGVALE ROAD AND LANDSCAPING
COMBINED WITH DECORATIVE WALLS AT THE ENDS OF THE ALLEYS FACING SPRING'U'ALE
ROAD TO SCREEM THE VIEW DOWN THOSE ALLEYS.

were alleviated by the site design, which orierts tows of townhouses perpendicular to

Springvale Road, locates green areas to complelgismiorth Park to the east, and prominently
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displays the Riggs-Thompson House (the one siragldly home on the site) to the west.
Exhibit 282, p. 7-8. Staff noted that the strim¢sng Ellsworth Road (the one location where the
strings would directly face the public street) wehastered in smaller groups of three and five
units and would face the park rather than singhetfahomes. Staff also advises that variations
in each row’s building line will run throughout thette, with no uninterrupted building line
enduring for more than three contiguous townhonmesthat this standard will be addressed at
site plan. Exhibit 282, pp. 7-8.

The Planning Board agreed with Technical Staff aadommended approval of the
revised SDP for the reasons set forth by Techi8¢aff. They noted that the townhouse strings
were within the standard set in the Zoning Ordima(icniting strings to a maximum of eight
units to reduce the massing of townhouse develofsjehe removal of one string south of the
private street to create more green area arountisih@ric house, and the significant additional

green area on all sides of the property. Exhid#.3
3. The Opposition’s View

Those opposing the application believe that mbaukl be done physically to break up
the length of the townhouse strings and their pnityi to each other. They expressed
disappointment with the revised SDP and would prefach shorter “clusters” of units. 3/26/12
T. 173, 206, 339-340. Some testified that the aledmplan reduces the density slightly, but
makes little change in the massing. Several iddizis compared the site layout to World War I
barracks which, in their opinion, is demonstrate@m exhibit submitted by Mr. Michael Gurwitz
(Exhibit 314(b), shown on the following page.

Many individuals expressed a desire to preservmasy of the existing mature trees on
the site as possible and believe that this is reduor the development to be compatible with the

surrounding community. Mr. Don Grove, who qualtifias an expert arborist, opined that the
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most important trees to save were the slow-growimgture White Oaks clustered in the
southwest corner of the property and that dendgibulsl be reduced in order to preserve these
trees. 3/26/12 T. 283. He opined that the Piebny Forest Conservation Plan filed for the R-T

15 SDP (filed at the request of Technical Staff) bt preserve any trees on the property except

View of WWII barracks at Lucinda and Garden Row, DeKalb, IL.. circa 1950°s
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for a few around the historic house. 3/26/12 T7.2h his opinion, the trees that will be planted
to replace those trees will never grow to the saime because they are overcrowded on the site—
they are located too close to each other or todimgk to permit an expansive root system.
3/26/12 T. 279. As a result, in his opinion, tiheetcanopy will not be as large as projected
because the trees are too crowded to grow to éx@iected canopy. 3/26/12 T. 281. According
to Mr. Grove, even though the preliminary foresngervation plan may meet the technical
requirements of Montgomery County’s forest conseovalaw, it does not meet the law’s intent.
3/26/12 T. 282.

Ms. Samiy stated that compatibility requires ttizgre should be “no net loss of tree
canopy”. 3/26/12 T. 300-301. She recalled herirtesty from the first public hearing
differentiating the “green” and “gray” zones in tearrounding area, the “green” zone being
north of Cedar Street and the “gray” comprising @entral Business District. For her, the green
zone included the mature trees that tower ovemtheses adjacent to the CBD; without these
trees, she believes that the green zone will gg. gta her opinion, the existing urban forest is
essential to the compatibility because it collesivdefines the “environmental buffer line”
between two vastly different zones. 3/26/12 T.-29&8. Ms. Jean Cavanaugh submitted
photographs of several mature trees on the progEstkibit 314(k), shown as labeled by Ms.
Cavanaugh on the following pages), and submittg@oposed binding element (Ex. 340) to
require that specific existing trees be savedlividuals opposing the application also submitted
a view of the trees in the southwestern quadrath@site (Exhibit 314(k)) to demonstrate their
belief that compatibility requires preservationtioé existing mature trees to screen the view of
the Central Business District and Colesville Towkeosn the residential community, shown on

page 25.



LMA G-892, Chelsea School Residential Associatesn{Rnd) Page 23

Ms. Spielberg testified that the revised SDP i$ campatible with the neighborhood

because it simply reduces the density, but nobtassing and design of the development. In her

Honey Locust, Black Walnut Significant specimen of red maple,
and “Tree of Heaven” in good condition, over 30” in
diameter

Specimen White Oak in good condition Significant White Oak more
more than 36” in diameter than 34” in diameter
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Black Gum Specimen
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Specimen Tulip Poplar 32"+ diameter and
additional Tulip Poplar and White Oak

Specimen Tulip Poplar 38”
diameter and Specimen White
Oak

Specimen Black Cherry
48" Diameter
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View of Central Business
District from Chelsea School
(Exhibit 314(k))

opinion, the design should be achieved by considehe location, the surrounding uses, and the
planning principles set forth in the Master Plan.
According to Ms. Spielberg, the Master Plan atatad the following planning principles:
1. The transition at this location should be by usé aot by type of structure; thus
the Plan recommended special exceptions in siragiely detached structures for

the transition in this area;

2. Where the Master Plan did recommend R-T zoningdgbmmended protecting the
interior blocks; and

3. The Plan mentions that townhouse zoning is appatgpfior locations on arterial
roads or commercial areas. 3/26/12 T. 339-340.

She does not believe the revised SDP implemestetplanning principles because the
density is significantly out of proportion to thersounding R-60 community and is higher than
any of the townhouse developments within the mgdter area. In her opinion, the massing is
incompatible with the surrounding neighborhood lbseait is concentrated on the western
portion of the site—if one eliminates the combiradvironmental setting and public access
space, the density equals 16.36 acres or two aachalfi times the density of the surrounding

homes. She believes a more compatible densityduoeiithat of Woodside Way on 1 Gtreet.
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It is zoned R-T 8 and is just under 6 dwelling sfsitre. Even some of the denser townhouse
projects along Georgia Avenue are still lower th@a proposed development at 9 units per acre.
3/26/12 T. 340-344.

Mr. Armstrong believes that the revisions to tHePSare nominal. He testified that,
while the townhouse strings north of the privateedt are reduced by 12 feet, the length of the
strings south of the private street had been lemgtth by 10 feet. According to Mr. Armstrong,
the reduction in length of the combined strings waly 2 feet (i.e., from 242 feet in the R-T 15
SDP to 240 feet in the R-T 12.5 SDP).

Similarly, he testified that while the landscapm@as separating the fronts had been
widened by four feet, the unit width in three oktktrings increased from 36 to 38 feet.
Therefore, the mass of the units facing Springvedee increased from 234 feet to 240 feet.
3/26/12 T. 152. According to Mr. Armstrong, undée prior proposal the residents along
Springvale would have faced a 390-foot wide devalept from the end of one string to the
other with mews and private alleys in between.tiote 390 feet, he calculated that 234 of it (or
60%) would consist of the townhouse facades. énctirrent version, Springvale Road residents
will face a 404-foot wide development, 240 feetwdfich (or 59.4%) would be the townhouse
facades. 3/26/12 T. 153.

Those opposing the application, through Mr. Kehnbbggett, SOECA’s expert land
planner, submitted an alternative plan with towrd®strings between 4 and 6 units long and
density at 9.1 dwelling units per acre (Exhibit 8324 shown on the following page) which, in
his opinion, is the maximum number of units achmgawithout surrendering compatibility.

3/23/12 T. 278.
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Opposition Plan
Exhibit 314(y)

Mr. Doggett testified that this plan is an imprdwiesign because it (1) preserves more of
the mature trees on the site, (2) retains the gordiion of the environmental setting
surrounding the historic house, and (3) adds mared trees to the frontage along Springvale.
His plan accomplishes this by eliminating one houseach townhouse string to create greater
setbacks from the backyards of the Cedar Streeeband from Springvale Road. He opined
that the double-row of street trees shown in thaseel plan is out of character with the
surrounding neighborhood; he uses the additionpdhd® create more informal tree plantings,
more similar to those in the surrounding singleifgrhomes, rather than in regimented rows.
3/30/12 T. 255.

Mr. Doggett did not believe that EYA’'s model it§ Clarendon project really depicts
what people would see once the Chelsea Schoolgbrisjeonstructed. This is because there are
no cross-angled units, only straight rows from &gvale Road to the southern property line. In

his opinion, breaking up the strings into four anéach is preferable to the existing plan.
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3/26/12 T. 256-260. The Clarendon project alstedifbecause it is adjacent to retail/industrial.
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3/26/12 T. 294.

comparables submitted by the Applicant. Mr. Arrosy testified that eight of the comparables
were outside the North and West Silver Spring MaBlan area and most were located either
directly on major highways or adjacent to nonresi@dé properties. 3/26/12 T. 154. He then

testified specifically as to why the other townheutevelopments differed from the location of

Those opposing the application also presentedeaesl refuting the relevance of the

the proposed Chelsea Court:

1.

used to determine compatibility of the proposedjgmto He cited to several townhouse

developments as comparable to the Chelsea Couetapguent, all of which, according to him,

Rosedale Park is less than half a block from WistoAvenue directly behind a
multi-story CBD-1 zoned building and is 10.6 urpes acre.

The Kaz development is located on Georgia Avenukaaijacent to another R-T
12.5 development. It had a proposed density of 1Mits per acre, but has
abandoned its development plans.

Bonaire Court is located on Sligo Avenue, whiclamsarterial road, and adjacent
to a five-story apartment building. It has a dgnef 11.9 units per acre.

Good Counsel is located on Georgia Avenue, a ntaghway, at the corner of
Arcola Avenue, with a density of 13.7 units perea@nd shares a lot with
commercial developments. It directly abuts the @be CBD.

Winchester Plyers Mill is also on Georgia Avenudd.16.0 units per acre, it is the
highest density which EYA claims is comparable e heighborhood and was
explicitly recommended for R-T zoning in the Mad®an. 3/26/12 T. 154-157.

In his opinion, comparables from within the geqinia area of the Master Plan should be

have developed densities below 12 dwelling unitsagee:

1.

Woodside Way, at the intersection of16treet and Second Avenue, has a density
of 5.9 dwelling units per acre;

Leighton’s Addition Woodside, also located on Géargvenue and Grace Church
Road, with a density of 8.5 units per acre. 3/2671159.
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3. Courts of Woodside, located on Georgia Avenue atgddrive, is developed at
9.7 units per acre.

4. Fairview Court is on Fairview Avenue, which is @oitnajor road, but abuts a CBD
and has 8.7 units per acre.

5. National Park Seminary abuts the Army’s Forest Glanex and has a density of
8.7 units per acre.

6. Woodside Mews on Third Avenue abuts the MARC traakd has 9.8 units per
acre.

7. Woodside Station, at Georgia Avenue and Springe§tre developed at 11.4 units
per acre and the townhouse strings are shorter.

8. Woodside townhouses located at Georgia Avenue dtav@ Place are developed
at 11.6 units per acre; and

9. The Locust Grove townhouses, at Georgia Avenue laalist Grove Road, is

right at the exit ramp of the inner loop of the Bely and abuts a commercial area.

It's developed at 11.8 units per acre. 3/26/1258-160.

Six of the comparables located within the Mast@anParea are located on a major
highway and the rest abut nonresidential uses. oAlhem, according to Mr. Armstrong, are
lower in density than the proposed developmen6/32 T. 158-160. Nor does he believe that
MPDUs should be a contributing factor to the dgngitoposed because they do not relate to
compatibility and the developer has not taken athgaof the MPDU density bonus. 3/26/12 T.
161.

Ms. Maria Schmit distinguished the comparable&¥A’s other developments because
they were developed as part of planned mixed-usaramities and were not incorporated into
an existing R-60 neighborhood. According to Mshi§it, EYA’s project at Potomac Park
(located at 1-270 and Montrose Road) consists @urd 150 townhouses, two high-rise
condominium towers, office buildings and retailred 3/26/12 T. 168. Clarendon Market
Commons in Virginia is also part of a master plahmaixed use community. The townhouses

are aligned “barracks-style” with street-facing emdts. Some of the strings back into the retail
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center. The townhouses back to alley are not seck&om the road and are not compatible with
the SOECA neighborhood. The National Park Seminamgyject consists of apartments,
townhouses and single-family homes. It was not paan existing development and the tree
canopy is 7.5%. EYA’'s Cameron Hill project has ikamalleyways with garages below and
balconies above, which she understands is what d@heyroposing at the Chelsea School site.
3/26/12 T. 168-169.

When asked by the Hearing Examiner to view the ehad Clarendon Place with the
assumption that the full length of the alleys woulot be seen, Ms. Schmit stated that the
development would “definitely be more acceptabbsadutely.” 3/26/12 T. 184.

4. The Applicant’'s Response

In response to the views of the community, Mr. Kiaal testified that EYA estimates that
approximately 60-65% of the existing trees areandycondition. The remaining trees are in
fair to poor condition. The revised SDP offergliidnal open areas which may possibly permit
more trees to be save or planted and a revisednimaly forest conservation plan has not yet
been prepared. According to Mr. Thakkar, the taeopy at 20-year growth under the revised
SDP would be 1.25 to 1.3 acres which is approxiimdke same area as the healthy trees on the
site. Mr. Thakkar testified that the binding elemeffered by the community would require
trees along Springvale Road to be saved, whicleig difficult because of the improvements,
grading and utilities that would be required aldhgt road. This is one reason that they have
proposed the double row of street trees along §pale Road. It is too early for EYA to
determine whether trees in the southwest corner Imaysaved because they still have
engineering for grading and utilities to performtla¢ time of site plan approval. The revised

SDP, however, does give the Applicant more oppdstuio save trees on-site or replace the
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existing trees with on-site trees. The additionén space also provides more opportunity to
provide a park-like, green setting with trees. 0312 T. 83-86.

Finally, Mr. Thakkar testified that EYA had revied the actual site plans for the
townhouse projects located in Silver Spring citgdhnse in opposition and disagreed with the
calculation of the densities cited. They calcudatee Woodside Station development at Georgia
Avenue and Spring Street to be 12.26 dwelling ymgisacre rather than the 11.4 dwelling units
per acre described by Mr. Armstrong. Fairview Gowhich Mr. Armstrong testified was 8.7
units per acre, they determined was 12.38 unitsapeg. Finally, they calculated the Grace
Church development at Georgia Avenue and GracedBhatr 11.95 acres rather than the 8.5
acres quoted by Mr. Armstrong. 3/30/12 T. 86-8i& felt that the density proposed was a better
location than some of the higher densities in ofiltejects because of the high walk score of the
site. There are a number of townhouse commurdeegloped under R-T 12.5 zoning that much
lower walk scores for the property. 3/30/12 T. 89.

B. The Environmental Setting of the Riggs-Thompsoiiouse

Technical Staff advises that the most notable gbarin the revised Plan include the
increased green area and the treatment of the Higgspson House. The Plan still retains a
37,056 square foot environmental setting for theskeo but combines it with additional adjacent
green area designated for public access. Mr. Tdrak&stified that, the reduced density
permitted the Applicant to eliminate an entire rovtownhouses south of the private street
closest to the house, thereby increasing the gresmto between 1.3 to 1.5 acres. 3/30/12 T. 40.
Setbacks from the street as well as from the ctdsmsses confronting the property on Pershing
Avenue are increased significantly. Technical ISpaésented several exhibits to the Planning
Board comparing the configuration of the originad-acre parcel (P73) (recommended in the

Appendix of the Master Plan if the School’'s spe@ateption was not approved), the 37,056
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square foot environmental setting called for in bloely of the Master Plan, and the combination

of open space and environmental setting now includehe revised SDP. Exhibit 291(e).

BN

\
Parcel P73 '1
1.4 acres

Configuration of Parcel Containing
House Prior to Resubdivision by the
Chelsea School

\

5,\

37,056 sq ft\.

|
|

|

Environmental Setting Approved for the
Chelsea School
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37,056 sq
setting plus
additional
green area =
1.51 acres '\

L =

Combination of Environmental Setting
and Public Access Space Shown in
Revised SDP

The Applicant maintains that the current configiara combining the environmental
setting with open space better frames the histooigse for several reasons. According to Mr.
Iraola, He stated that the relaxed density affdhésopportunity to create an outstanding setting
for the historic house because it sits at a higtigalu on the property and is very prominent.
3/23/12 T. 158. The Applicant will remove the nmomtributing structure and will “open” the
site up to the corner of Pershing Drive and SprhgvRoad. Opening up the corner and
increasing the open space surrounding the housaneel this prominence. 3/23/12 T. 173.
Technical Staff advises that the revised SDP oféeftarger, more notable viewshed” of the
historic structure from the surrounding streetsxhibkit 291(e). A graphic included in the
PowerPoint presentation prepared by Technical $tafthe Planning Board (Exhibit 291(e), is

shown on the following page.



LMA G-892, Chelsea School Residential AssociatesniRnd) Page 34

Viewshed In
Revised SDP

iched

mpsaon

Ith
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dbrary

space

When the Hearing Examiner queried Ms. Warren assd Ghristensen why the combined
open space/environmental setting shown in the pamferior to the parcel on which the
property was located prior to the Chelsea Schoatlh lbesponded that HOA control over the
public access area would not be sufficient to mtotlee historic resource. 3/26/12 T. 115-123;
3/23/12 T. 142-150. Ms. Warren expressed concaanttie environmental setting of the house
could legally be separated from the public accgssces and that continuing the original
designation was a much simpler method of enfortiisgoric restrictions. 3/23/12 T. 342-346.
She also stated that the original configurationvigled more front and side yards for the house.
3/23/12 T. 342.

Ms. Christensen expressed similar concerns rag@rtlOA ownership. When asked
about the configuration of open (public accessgs@and environmental setting, Ms. Christensen
stated that she could “live with” the open spacewshon the SDP if the Historic Preservation
had “total oversight over it” and development witlthe area were “subject to an HPC work

permit.” 3/30/12 T. 115, 144. In her experienttee HOA may want tot lots, bike racks,
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sandboxes, and other items which, because theyoargtructural, are usually allowed by right.
T. 116. While she thinks those uses should beragtudated, she does not believe that the
HOA has the same understanding and experience ablbeo locate these types of items on the
site without adversely affecting the historic prage She believes the best mechanism to define
the competing needs is to develop a master plathéosite, approved by the HPC, so that all of
the competing needs could be addressed at one t8he.testified that retention of the 1.4-acre
parcel on which the house was previously sitetiessimplest, easiest and most definable way to
protect the historic resource. 3/23/12 T. 122-123.

Mr. Doggett also testified that the configuratminthe original Parcel 73 better protected
the front and side yards of the house, particulariportant views from the southwest. Mr.
Doggett dismissed the corner viewshed from Sprilegaad Pershing as “insignificant” because
it looked upon the rear of the house. In his opinithe most significant view of the house is
from the southwest because it provides the most aidl front yard for the house. He opined
that once the area is reduced by road improvenardssetbacks, there won’'t be much of the
yard left. 3/30/12 T. 252-253. He also testiftedt the only protection for the house is to have
all of the setting under the jurisdiction of thestdiric Preservation Commission. 3/30/12 T. 257-
262.

On rebuttal, the Applicant submitted an additiobigding element designed to address
the opposition’s concerns regarding HOA ownersimg management of the public access area.

This is set forth below (Exhibit 346(a)):

13. AT THE TIME OF RECORD PLAT, THE APPLICANT WILL RECORD A RESTRICTIVE COVENANT
FOR THE OPEN SPACE AREA ARQUND THE 37,056 SQUARE FOOT ENVIRONMENTAL
SETTING FOR THE RIGGS THOMPSON HOUSE, GENERALLY CONSISTENT WITH THE AREA
SHOWN ON THE SCHEMATIC DEVELOPMENT PLAN. THE COVENANT WILL ENSURE THAT
THE AREA AROUND THE ENVIRONMENTAL SETTING WILL REMAIN AS OPEN SPACE IN
PERPETUITY BUT WILL ENABLE APPLICANT TO COMPLETE ALL WORK APPROVED BY THE
PLANNING BOARD AS PART OF THE SITE PLAN APPROVAL. FOLLOWING COMPLETION OF
THOSE IMPROVEMENTS, THE COVENANT WILL REQUIRE ADVICE FROM THE HISTORIC
PRESERVATION COMMISSION TO THE PLANNING BOARD FOR ANY SITE PLAN AMENDMENT
TO THE AREA SUBJECT TO THE COVENANT.
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Unable to agree on the proper setting for the éoheth sides submitted evidence and
testimony regarding the legislative intent undenythe Council’s designation of the setting in
the Master Plan. As noted in the Hearing Examseriginal report, the parties’ disagreement
over the size and configuration of the environmiesgdting continues to originate in seemingly
conflicting or ambiguous language in the MastemPtancerning the environmental setting.
Appendix D to the Master Plan (Exhibit 139) desesilthe environmental setting as follows:

The environmental setting is 37,056 square feeshasvn in the shaded area

below, pending approval of the Chelsea School spesiception by the Board of

Appeals. In the event that the Chelsea School plan is nqgir@aged, the

designated environmental setting is the entireacee parcel (P73) on which the

house is located An important goal of the Chelsea School plarhesintegration

of the Riggs-Thompson House into the campus. Ammaie access to the house

should be provided. Ex. 139. [Emphasis added.]

The Appendix to the Plan included an illustratmnthe environmental setting (Exhibit

139, Appendix D), shown below:

Boundary of Original
- Parcel

PROPOSED

ENVIRONMENTAL
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The conflict arises because the body of the Md2ken did not explicitly incorporate the
alternative environmental setting mentioned inAlppendix. The body of the Plan states only:
The Riggs-Thompson House is located on a 1.4-a@mreep The environmental
setting is 37,056 square feet. A brick garage troaoted in the 1930’s is non-

contributing. This resource meets criteria 1a,11),1d, and 2a.

Based on the record before remand, the Hearingntbveat found that the Applicant failed to
meet its burden of proof that the Master Plan idéehthe 37,056 square foot environmental
setting to remain if not integrated with the Chalschool's campus. Because the size of the
environmental setting was central to many issuekarcase, however, including density, the road
alignment, and compatibility with the surroundinga she recommended remanding the case for
additional evidence. Exhibit 258, pp. 90-91. Tstrict Council did so remand the case, and
instructed the Planning Board to consider the Md3kan in light of the evidence presented at the
public hearing. Exhibit 267, p. 15.

Both the Applicant and those in opposition préséradditional testimony and evidence
on the Council’s intent regarding the size of thei@nmental setting of the house. Ms. Vicki
Warren presented extensive research on the lageslatistory underlying the Plan’s
recommendation. Exhibit 324. A timeline of theigas changes to the Master Plan in relation
to the approval of the special exception (compitedh testimony and evidence supplied by Ms.
Warren, Ms. Christensen and Technical Staff) isa¢h below:

Historic Preservation Commission (HPC)

6/24/98: According to Ms. Christensen, the traipscof the hearing indicates that
those attending HPC public hearing indicated tinat house was sited
facing Georgia Avenue so that it was a significéaature to those
travelling on that road; the location advertise€ithvealth, prosperity, and
there ability to build a fine country estate. Samh¢hose at the HPC public
hearing felt that the setting should be the 1l.#aesidue of the land
originally belonging to the owners. There was asie that the
recommendation accommodate both the possibilith@fkschool occupying
the property and the opposite outcome. The M-NCRBfing analyst
assigned to the Chelsea School special exceptoprested they make their
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recommendation on the environmental setting “vagcise and specific”
because of its significant impact on the speciakepkon. Ultimately, the
HPC voted to have a dual recommendation dependenwitether the
Chelsea School special exception proceeded. /1226 103-104.

Planning Board

1998:

10/98

11/5/98:

3/25/99:

A draft appendix to the Master Plan contained different
recommendations. Portions of the draft were tapesl, leaving the
sentence, “[tlhe recommended setting is shown emptan below. The
setting is...” Ms. Warren removed the tape to discahe following
additional language: “...the 1.4 acre parcel (P#8which the house is
located.” Directly behind that page was anothegepahich stated,
“[tlhe environmental setting shown in the shadedaarelow is
recommended only if a Special Exception Applicatipnthe Chelsea
School goes forward. In the event that the Chefsdenol Plan does not
go forward, the designated environmental settinthésentire 1.4 acre
parcel (P73) on which the house is located.” ExI8B4(b); 3/23/12 T.
325.

The Public Hearing (Preliminary) Draft Mastlan contains a dual
recommendation in the body of the Plan: *“[T]he d&¢g hompson
House is located on a 1.4-acre parcel. The recardetkenvironmental
setting is 37,056 square feet where the housecatdd,but the setting
may be modified if the property redevelofiSnphasis added)”. Exhibit
324, p. 3; 3/26/12 T. 44-45.

A representative of the HPC testified befthe Planning Board that it
was cognizant of the Chelsea School’s special g¢xaeppplication. It
articulated the following position, “[a]fter extame discussion, the HPC
supported a somewhat unique delineation of an enwiental setting for
the historic site: the setting would be approxehatone acre,
essentially the area immediately surrounding theshaf the Chelsea
School goes forward. If the Chelsea proposal do¢proceed, then the
designated environmental setting should be the3phron which the
house is located which is 1.4 acres.” Exhibit 824(

At a Planning Board worksession the draft Master Plan, Technical
Staff summarizes the HPC’s recommendation as “old-f (1) if the
Chelsea School purchases the property and is graagproval of a
special exception the setting is the 37,056 sqfaearea immediately
surrounding the house; (2) if the Chelsea Schonbtsgranted approval
of a special exception, the environmental sett;ghe entire 1.4 acre
parcel upon which the house is located.” ExhiB4(@®), pp. 7-8.

Technical Staff advises the Planning Board of tHEC’s dual
recommendation for the environmental setting, attarzing the HPC'’s
position as unusual because the environmentahgeattitypically the lot
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or parcel on which the property is located at tineetof designation.
Staff further advised that the Chelsea School veskiag “additional
assurances that their project would not be hampbsedhe historic
designation” and sought approval of a smaller emnrental setting.

When asked to explain the atypical treatment far €helsea School,
Staff explained the basis for the dual recommendatt...[I]f the
Chelsea School doesn’t go forward, if this propeeiyains in its current
ownership, its current usa some other usehen the setting should be
our normal process, the 1.4 acre parcel on whish[the house] is
located.” Exhibit 324(f), p. 15.

Planning Board members expressed concern that dhmaller

environmental setting would be “cast adrift” frofmetschool and not
maintained. The Planning Board directed staffraftdanguage for the
Board to review and add a sentence providing thigration of the
historic house into the campus of the school wasngortant goal.

Exhibit 324(f), p. 15.

4/27/99: Historic Preservation Staff provides pregmb language for the
environmental setting to the lead planner for thastdr Plan, Nancy
Sturgeon: “The environmental setting shown inghaded area below is
recommended only if the Special Exception Applmatby the Chelsea
School is approved. In the event that the CheSgwol plan does not
go forward, the designated environmental settinthésentire 1.4 acre
parcel (P73) on which the house is located. Anartgnt goal of the
proposed Chelsea School plan is the integratiadh@Riggs-Thompson
House into the campus’. Exhibit 324(h).

5/12/99: Historic Preservation Staff re-submits pmsed language for the
environmental setting changing the phrase “doesgodbrward” to “is
not approved” and a copy of this change is serhoattorney for the
Chelsea School with a cover sheet stating, “draft revised
environmental setting language.” Exhibit 324 (h).

8/1/99: Draft of language for environmental settiogvarded to attorney for the
Chelsea School. Exhibit 324(i).

Board of Appeals

10/1/99: Technical Staff summarizes the dual recendhation for the
environmental setting in a memorandum to the Badwippeals for the
special exception petition. Staff states thatltldeacre parcel will be the
environmental setting if the Chelsea School “does go forward”.
Exhibit 324(j).
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Planning Board

10/28/99: Technical Staff submits a draft of theaRbts Final Draft Plan to the
Planning Board for their approval. The attacheaftchemoves the dual
recommendation from the body of the plan and chatgdanguage in
the body to, “[T]he Riggs-Thompson House is locateda 1.4 acre
parcel. The environmental setting is 37,056 squast.” Exhibit
324(K).

11/4/99: At a worksession on the draft Final PlagnBoard draft Plan, Ms.
Sturgeon advises the Board that Staff has “incateaolr all the Planning
Board’s decisions during the worksession over th& geveral months,
and as part of this week’s packet, we've provideel Planning Board
with a draft of the final draft. Except for soméiterial changes and a
few minor things...we're in good shape.” Staff didtrmention the
change to the language on the environmental setiinghe Riggs-
Thompson House. Exhibit 324(1).

12/99: The Planning Board’s Final Draft Plan comsaihe following language
in the body of the Master Plan: “The Riggs-Thompstouse is located
on a 1.4 acre parcel. The environmental settir@/i®56 square feet.”
Appendix D to the Plan contains the dual recommeoidapproved by
the Planning Board at its March, 1999, “The enuvinental setting is
37,056 square feet as shown in the shaded area,h@oding approval
of the Chelsea School special exception by the oaAppeals. In the
event that the Chelsea School plan is not approtiesl,designated
environmental setting is the entire 1.4 acre paf@&B3) on which the
house is located. An important goal of the prodo€helsea School
plan is the integration of the Riggs-Thompson Hous& the
campus...”

Board of Appeals

3/29/2000: The Board of Appeals votes to approwe @helsea School’s special
exception petition. Exhibit 289. 9.

District Council

5/9/2000: At a hearing before District Council, titeorney for the Chelsea School
testifies the special exception for the Chelsean8ichas been approved
and that the Riggs-Thompson house will be the “jevfeghe campus”,
that the school would tear down the non-contrilgtructures, and turn
it into a “beautiful setting for the building”. Bibit 324(0); 3/26/12 T.
69-70.

6/5/2000: A memorandum from Council Staff to theEHIH Committee advises
that “[tlhe plan recommends an environmental sgtth37,056 square
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feet, for the immediate area surrounding the h@sseiming the special
exception is approved. Alternative, the plan recwnds the entire 1.4-
acre parcel as the environmental setting if thecigpeexception is
denied.” Exhibit 324(p).

8/1/2000: The Council approves the Master Plaih Wénguage approved by the
PHED Committee. Exhibit 139, Appendix F.

9/20/2000: The M-NCPPC adopts the Council-appraMedter Plan. Exhibit 282
p. 9.

Board of Appeals

10/5/2000: The Board of Appeals issues its writlenision to approve the Chelsea
School special exception. Exhibit 22 9.

From this history, SOECA argues that Planning Bsamtent was to provide a dual
recommendation “tied” to the Chelsea School's oetuy of the property. 3/23/12 T. 334. Ms.
Warren interprets the legislative history to melaat the HPC and the Planning Board wanted to
give the Chelsea School the flexibility to achidlieir goals and, at the same time, protect the
historic property. She feels that the situatiotatois different because the historic house is no
longer tied to an institutional use. 3/23/12 T43&35. In Ms. Warren’s opinion, the changes in
the language between the initial drafts of the iaBlan were accomplished without the explicit
consent of the Planning Board, particularly the ngga moving the dual recommendation,
verbally adopted by the Planning Board, to an agpeaf the Plan. In Ms. Warren’s opinion,
this is reinforced by Council staff's memorandumthe PHED Committee, which summarizes
the Plan’s recommendation as being the dual recordat®n even though at that point the dual
recommendation had been moved to an appendix.\Wsten testified that she felt that certain
individuals had “co-opted” the public process, whahould be transparent. 3/23/12 T. 336.

Ms. Christensen, on behalf of Montgomery Pres@matnc. testified that the purpose of
the dual recommendation was to preserve both theehand its historic setting. According to

her, the HPC typically will identify the significag of the site and recommend the extent of the
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environmental setting; the historic resource is just a building. Rather, it is the combined
building and setting. 3/26/12 T. 100-102. Shdifted that those attending the HPC public
hearing on this site indicated that it was sitednig Georgia Avenue to make it a significant
feature to those travelling on that road; the lmcatdvertised their wealth, prosperity, and the
family’s ability to build a fine country estate/26/12 T. 103. Ms. Christensen submitted a map
of the property during William Thompson’s era, whidescribed the house as a “country estate
in a park-like setting, architecturally sophisteads a rare example of Silver Spring estate
architecture. 3/26/12 T. 98. A topographical nsapmitted as part of the Maryland Historical
Trust Inventory Plan shows that the house sits attqemarkable hill and promontory” between
Georgia Avenue and Colesville Road. According ts. I@hristensen, the house was noted in
many places for its “choice land embellished byelegant residence attractively located in the
center of the place containing fine forests, béalutiees and lawns. 3/26/12 T. 99.

Ms. Christensen testified that the 1.4 acre paeslited from the economic troubles of
the owners during the Depression. The owners Wweawily mortgaged and eventually lost the
home to foreclosure. Prior to the foreclosure, &oav, they subdivided the current 5-acre site,
and sold it to the Evanswood Association. Theysehto retain, however, the 1.4 acre parcel
(i.e., Parcel 73) surrounding the home. 3/26/1205. The parcel, therefore, was established
prior to purchase by the Sisters of the Holy Narmued reflected the owners' historic sense of
place. 3/26/12 T. 105.

Ms. Christensen explained that Chelsea Schoaddis fir development was to create an
academic quad with a green area in the middle. oslieg to the special exception documents,
this was intended to “further define a more camigkes-environment...” The Chelsea School
never implemented the special exception plansheinopinion, the history behind the Master

Plan recommendation for the property was alwaysyeareful to state that it was only for this
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particular use, and it was tied very tightly to gpecial exception which demanded that all of
these conditions be met.” 3/26/12 T. 111-113.

The Applicant, as well as Technical Staff and ®l@nning Board, opine that the
relegation of the dual recommendation to the appemdnders the 37,056 square-foot
environmental setting controlling. Both Techni&hff and the Applicant assert that the timing
of the special exception approval (occurring ptmithe Council’s hearing on the Master Plan)
indicates that the dual recommendation was reldgatehe appendix because it was no longer
relevant when the Plan was approved. Finally, fiveit a “leap” to construe the Plan to have a
reversion to a larger environmental setting upda bg the Chelsea School. Exhibits 282, 304.
The Planning Board also found that insufficientdevice had been presented regarding the
Council’s intent, which it felt more pertinent tbet interpretation of the Master Plan. Exhibit
304, p. 4.

C. Alignment of Private Street

The final issue on remand, and one of the mosy loathtested, relates to the alignment of
the private street providing access to the devedym Historic Preservation Staff opposed the
original alignment shown in the first SDP, as dibmgomery Preservation, Inc., because it
bisected the environmental setting of the RiggsAipson House. Exhibits 107, 120. At the
public hearing prior to remand, the Applicant preed six alternative alignments (shown below),
many of which raised issues as to whether thegaraknts could actually be achieved on the site

(Exhibit 223-227):

Scenario 2 Scenario 3
“Shift Riggs Alternative” “Cul-De-Sac Option”
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Existing Driveway Area Pershing
Connection Option”

Scenario 4
“Shift the Road Option”
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Scenario 6
Springvale Connection

In particular, the alignment favored in the firstaring by Technical Staff (Scenario 6)
created a “loophole” in existing traffic restriati® designed to prevent cut-through traffic.
Exhibit 232, p. 2. As the prevention of cut-thrbugaffic was a goal articulated in the Master
Plan, and opened the possibility for incompatil@gelopment, the District Council recommended
remanding the case to obtain more information wiggrthe alignment and impact of the private
street. Exhibit 267, pp. 10-11.

On remand, the Applicant presents a single alignm&howing a connection to

Springvale Road (shown again on Exhibit 327(e)trennext page), but further to the east than

that shown in Scenario 6 (above).
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Revised Schematic Development Plan (R-T 12.5 Zone)

Transportation Division Staff advises that thealomn further east aligns the road with an
existing residential driveway and alleviates théeptial for headlights to shine into the homes of
residents across the street. Exhibit 282, Attachmen

Initially, the Montgomery County Department of msportation (MCDOT) did not
approve of the access point further to the easausec it did not meet DOT'’s site distance
guidelines for secondary residential streets. /323. 91-93. Mr. Kabatt testified that the
Applicant provided information to MCDOT showing (e low traffic volumes on Springvale
Road, (2) that only three trips would be addecht éxisting volume on Springvale Road, and
(3) that the Applicant would be eliminating the pesking area currently located on Pershing
Drive. 3/23/12 211-219. During the course of pablic hearing, MCDOT advised the applicant
that it would approve the alignment shown on thé>Sidovided the Applicant channelized the
Springvale access to prevent left turns from theelbgpment onto Springvale Road, eliminated
the current bus pick-up and drop-off area, and ddd®nnelization to the intersection with
Ellsworth to improve operational safety along thiaéet. Exhibit 335.

The Applicant recognizes that the alignment shangates the potential for traffic to
avoid the existing restrictions and cut through tlegghborhood streets, but proposes measures
which it asserts will prevent the cut-through ti@aff 3/23/12 T. 79-90. Those opposing the

application assert that these measures are uneafdecand will not prevent cut-through traffic.
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In order to understand the “loopholes” in the ®#Rg restrictions created by the
Springvale connection, and to understand the @iffiesolutions proposed by the Applicant to
eliminate these, an exhibit submitted by the Agpilicto compare the travel times of the various

“cut-through” routes (Exhibit 327(e)), is shown bl

- Dale Drive

Ellsworth
Drive \

Colesville \Road

T

™~ Pershing Drive

Potential Routes for Cut-
Through Traffic Traveling North
from Silver Spring CBD Along
with Travel Times

This exhibit shows several potential means (detettdy yellow and green lines) by which
traffic traveling northbound from the Central Busss District could us the private street to avoid

the existing traffic restrictions surrounding thégct property.
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The first measure proposed by the Applicant togme cut-through traffic is signage to be
located at the entrance to the property along BllswRoad limiting access to residents only.
The Applicant also proposes to place signage pitigp left turns at the egress from the
development at Springvale Road. Examples of tipesyof signs the Applicant proposes are

shown below (Exhibit 327(e); 3/23/12 T. 82-84):

An aerial photograph (Exhibit 327(e)) with the stig and proposed restrictions

superimposed illustrates the impact of the prigiteet with these turn restrictions in place:

In addition to the signage describe above, the i&ppt also proposes specialty pavers for

portions of the private road which, according te Applicant, are designed to make drivers aware
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that they are entering private property. EYA sutedi photographs showing examples of types of

specialty pavers may be used, which are shownefotlowing page. Exhibit 327(e).

The current SDP includes a binding element conmgitto the signage and traffic

calming measures described above (Exhibit 346(a):

Finally, Mr. Thakkar testified that the Applicaptoposed to channelize the intersection
of the private street with Springvale Road to prateft turns onto Springvale by constructing a
“pork chop” at that location and proposed an adddi binding element (Exhibit 346(a)) to this

effect, shown below. 3/23/12 T. 87.
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Technical Staff and the Planning Board supportegl revised alignment because it
provides better local and regional access, or “eotivity”, to the local and regional road
network for residents of the community. In additithey advised it provided safer emergency
access. Exhibit 282, 304; 3/23/12 T. 93. The fgapit's expert transportation engineer, Mr.
Chris Kabatt, testified that connectivity was dakie from a planning standpoint to provide
more than one route to destinations. Mr. Kabategess an example the route to Whole Foods on
the east side of the Silver Spring Central Busir@sdrict from the proposed development.
Without the Springvale connection, residents of IS¢ Court would have to travel west to
Colesville Road, travel south on Colesville, aral/é&l back to the east toward Whole Foods on
Fenton Street. With the Springvale Road accessjarts of the Chelsea Court development
may turn right onto Springvale Road, left onto Rerg, and then right onto Wayne Avenue,
which is preferable because Colesville Road isavihetravelled road. 3/23/12 T. 208-209.

Regarding emergency access, both Technical Stdfftlze Planning Board advised that
the Springvale connection is safer than the cutale-options because it provides two accesses
for emergency vehicles. Exhibits 282, 304.

Finally, Mr. Kabatt performed time trials compaygithe potential routes by which traffic
travelling northbound from the CBD could potenyadivoid the existing traffic restrictions in the
neighborhood. In his opinion, the results of thiesds revealed that Colesville remains the most
direct and fastest travel time to reach the Beltwagased on this study, motorists using
Colesville Road may reach the Beltway one minut 2 seconds faster than those attempting
to cut through the private street. 3/23/12 T. 223.

Those opposing the application very strongly sujgob a single access for the
development due to fears about additional cut-tipnawaffic and the inability to enforce the turn

restrictions on private property. 3/26/12 T. 1962 Some believed that the proposed street
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violated the intent of the existing traffic restroms to prohibit any additional cars into the
narrow streets of the community. 3/26/12 T. 31@-3They questioned whether the restrictions
could be practically enforced, for example, howidests would actually know who was
trespassing and who was a legitimate visitor. [32d. 201. Some testified that they had been
told by MCDOT staff that the traffic signs couldtrb® enforced by the County, and Mr. Gurwitz
asserted that the County had no legal ability toree private street signs on private property.
3/26/12 T. 201-302, 211, 317. They also presentedence that DFRS would accept a single
access for fire vehicles. 3/26/12 T. 217. Finadlgme testified experiences where individual
drivers ignored “pork chops” and made illegal ldfirns. 3/26/12 T. 237. Several
acknowledged, however, that the traffic restricsiam the public streets had greatly improved
the problem of traffic cutting through the neighthood and that they would obey the private
street signs if erected on the property. 3/26/123D, 336; 3/30/12 T. 44,46.

The Applicant responded by citing 831-2 of the Mmmery County Code, which they
argue authorizes the County Executive, by Execu@vder, to have County police enforce
private traffic signs on private property if reqtezsby the owner. 3/30/12 T. 54. Mr. Thakkar
testified that he spoke with Mr. Fred Lees, thalleagineer in MCDOT’s operations division,
who informed him that the County may adopt formaffic orders to enforce traffic signs on
private property and that is was possible to ds tbr the Chelsea School. 3/30/12 T. 55. Mr.
Thakkar stated that he had spoken with the Coufitys Chief, who informed him that while a
single access for emergency vehicles is permiitesinot preferred. 3/30/12 T. 90. Finally, the

Applicant submitted the following binding element:
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D. Development Standards for the Zone
Technical Staff advises that the revised SDP madktee requirements of the underlying

zone, as demonstrated in the Attachment 1 to teariieal Staff Report (below):

Development Applicable Zoning

Standard REgUIrEe FUEfEERE Provision
. 20,000 sq ft .
Minimum Tract (0.46 acres) 5 95 acres §59-C-1.731(a)

Area

12.5 dwelling units| 12.19 dwelling units

Maximum Density 859-C-1.731(b)

per acre per acre
Building Setback
from Land
Classified in One- 30 ft 30 ft 859-C-1.732(a)
family Detached
Zone

25 ft Springvale

Building Setback 25 ft Ellsworth

from Public Street 25 ft 23.35 Pgrshing §59-C-1.732(b)
(from Riggs-
Thompson)
Building Setback
from an Adjoining 10 ft n/a 859-C-1.732(c)(1)
Side Lot
Building Setback
from an Adjoining 20 ft n/a 859-C-1.732(c)(2)
Rear Lot
Max Building
Height 35 ft 35 ft §59-C-1.733(a)
M?:);\?:rlfg;gg 35 percent 30 percent 8§59-C-1.34(a)
Minimum
Percentage of Green 50 percent 51 percent §59-C-1.34(b)
Area
. 2 spaces per 2 spaces per §59-C-1.735
Parking dwelling dwelling and
859-E-3.7

Staff advises that Section 59-C-1.722 of the Zomdinance, which requires the building

fronts to be staggered by at least two feet betwiergroups of three units, will be addressed at
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site plan. Exhibit 282, p. 8. The Applicant téet that this may be met through architectural
elements such as recessed doors and front por8f2%/12 T. 63.
E. Environmental Issues

As part of the review of the R-T 15 applicationchrical Staff required the Applicant to
submit a Preliminary Forest Conservation Plan (PF@P demonstrate that the proposed
development was approvable, even though the PlgnBoard would address the issue at later
stages of the development process. Exhibit 2823 p.Technical Staff required the PFCP because
there is an existing Final Forest Conservation Rlathe expansion of the School, although it was
never implemented. Exhibit 282, p. 13. TechnB&lff reported that the Applicant could meet
the requirements of the forest conservation lathatR-T 15 density, although a variance would
be required because of the size of some of thes toze the property and because of their
association with the historic site. Exhibit 282,1gl. The Applicant did not submit a revised
PFCP for the R-T 12.5 SDP. Technical Staff advisesyever, that, “[nJow with the revised
schematic development plan which includes greatrasks, less density, more green space and
less overall disturbance, it appears the foressemmtion requirements would be easier to meet.”
With regard to the variance, Staff stated, “[h]Jo@e\vhe increased setbacks and lower density will
facilitate the preservation of subject trees, patarly those along the south boundary of the site
and those near the Riggs-Thompson house.” Ex2ddt p. 14.

Those opposing the application did not submit amglence that the requirements of the
County’s reforestation law could not be met. MiorDGrove, an expert arborist testifying in
opposition to the development, indicated that #ve Was flawed because it permitted the removal
of the mature trees on the property, but did nstifiethat the requirements of the law could not be

met. 3/26/12 T. 292.
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Ms. Samiy expressed concern that the developmentdnexacerbate sewage overflows
into Sligo Creek. She stated that the EnvironmeRtatection Agency and the Washington
Suburban Sanitary Commission (WSSC) have entergd anconsent agreement because the
existing sewage system is undersized causing ovesfinto Sligo Creek. 3/26/12 T. 304-305.

On rebuttal, Mr. Thakkar confirmed that there iscansent agreement, but that the
development may meet the terms of the consent deghAecording to Mr. Thakkar, the consent
decree requires anyone developing to make “ap@tgirupgrades to the system. He stated that their
civil engineer found that the 220-unit apartmerdj@et south of Cedar Street is making significant
improvements to the sewer system; they believepi'ssible for the Applicant to tie into that system
without having to make substantial upgrades its&/80/12 T. 81-82.

F. Subdivision Potential and Transfer of Density
From Riggs-Thompson Parcel

SOECA also makes two legal arguments that (1) thiedigision regulations prohibit
development of the SDP and (2) 859-A-6.2 prohiaitsransfer” of density from the 1.4 acre parcel
on which the Riggs-Thompson House was originalbated to the remainder of the site.

SOECA'’s argument regarding the subdivision reguiat is three-fold. First, it asserts that
the existing lot, created for the Chelsea Schamhlined the pre-existing parcels: Parcel A, which
contained the bulk of the School’s property, andc®a73, which was originally reserved by the
owners of the Riggs-Thompson House. The two paragre combined in order to legalize the
existing problem that school buildings crossedliloés, resulting in a much larger parcel than is
typical in the R-60 Zone. The Board waived theuregment that resubdivided lots “shall be of the
same character as to street frontage, alignme, shape, width, area and suitability for resigdént
use as other lots within the existing block, nemiood or subdivision."Montgomery County Code,
850-20(b)(2). SOECA argues that once the Chelsbad leaves the property, the rationale for the

Board’s waiver no longer applies. The Planning rdoeoncluded that, “[tlhe problem with this
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argument is that the Applicant’s proposal will requurther subdivision of the property, which will
supersede the prior preliminary plan approval, iglating the alleged conflict.” Exhibit 304, p. 5.

SOECA further argues that the Applicant shoultdbeable to calculate density based on the
entire tract because the preliminary plan will notet the requirements of 850-20(b)(2), i.e., that
won't be “of the same character” as the surroundiigy While SOECA admits that the Council’s
determination that R-T zoning is appropriate mayverahis requirement for the portion of the
property where the townhouses will actually be tedathere is no similar implied waiver for the
parcel that will contain the Riggs-Thompson Hougexhibit 286(c), pp. 3-4. The Planning Board
rejected this argument as well. The Board staked when defining the neighborhood for the
purpose of determining the character of lots witltilas been “Board’s existing and long-standing
practice to consider only similarly zoned lots, patcels of land that have not been subdivided into
lots.” Exhibit 304, p. 5. To do otherwise woul@lmost always preclude rezoning in an area
containing an existing subdivision.” Exhibit 3@4,6.

At the public hearing, SOECA also argued thatdahly method by which density could be
“transferred” from the Riggs-Thompson House to blaéance of the subject property is through the
procedures in 859-A-6.2 of the Zoning Ordinancect®n 6.21, in part, provides:

Where any tract of land classified in more than cesdential zone contains a

site, structure, or area of historic significanagtable for preservation, the

Planning Board may permit the transfer of dwellimgits from one zone to

another in excess of the number of dwelling uniteeawise permitted in the zone

to which the dwelling units are transferred, foe thurpose of preserving the

historic site, structure or area if all of the @olling requirements are met...

Section 59-A 6.21(b) limits the amount of dendignsferred to the amount of density
that would be permitted on the historic site. Bmeathe Riggs-Thompson parcel can be
developed in the R-60 Zone, SOECA reasons, the @emgity that could be transferred would

be the density permitted under the R-60 Zone fer 1t acre parcel on which the Riggs-

Thompson House sits pursuant to this section.
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G. Community Response
Six civic associations submitted letters opposithg revised application, including
SOECA. With regard to the revised plan, their poss may best be summarized by the
Woodside Park Civic Association (Exhibit 330) whizhjected to:

The “bunching” of the structures into a small pamtof the site;

“Row upon row of townhouse strings lined up witHitary precision”;
Long parking alleys at right angles to the home$&pringvale Road; and
The absence of meaningful private space for eaghhouse.

Similar positions were expressed by the Park H@lsric Association, the Lyttonsville
Community Civic Association, the East Silver Spri@gdizens Association (ESSCA), and the
Woodside Station Homeowners Association. Exhib#3, 284, 294, 329.

Several citizens associations stressed the impmetaf compliance with the Master Plan.
The East Silver Spring Citizens Association stateat the revised SDP did not sufficiently
reflect the “balance” struck in the Master Planwestn allowing higher density in the Silver
Spring Central Business District and preserving lloedering neighborhood. Exhibit 294.
Similarly, the South Four Corners Civic Associatimote that “Montgomery County has an
obligation to make sure developers respect MadtersP Exhibit 337. The ESSCA stated that
that approving the plan would set a “dangerous gquent” jeopardizing surrounding
communities and the long-term planning that werntbideveloping the Master Plan. Exhibit 294.

Several of the civic associations expressed can@out preserving the Riggs-
Thompson House and wanted the environmental sdttimgclude the 1.4 acre parcel on which
the house was originally located. Exhibit 283, 284 he Lyttonsville Community Civic
Association, noting that it was established in 18&ieves that reduction in density, respecting
traffic patterns, and preservation of original agte parcel for the Riggs-Thompson House is

necessary to preserve historic neighborhoods. dibx284.
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Seventeen individuals submitted letters in oppwsito the development. Several wanted
EYA to re-assert their commitment to having froots the end units facing Springvale Road.
Exhibits 280, 305. Others felt that the massing @ansity did not adequately reflect the remand
order or comply with the Master Plan. Exhibits 28299, 300, 305, 316, 315. Many felt that
1.4-acre parcel on which the Riggs-Thompson hobseilld be excluded from calculating the
density for the site. Exhibits 305, 316. Theyaxpressed concern regarding the possibility of
cut-through traffic in the neighborhood, overfloarking on surrounding residential streets, and
traffic congestion in the area. Exhibits 281, 2883, 299, 315, 316. Some disputed EYA'’s
claim that the development complied with principdésSmart Growth. Exhibit 300.

There were also five letters supporting the reViS®P. Those individuals felt that more
modern housing types were beneficial to the ates,the amount of green space provided a good
transition from the Central Business District, @mhanced the area in general. Exhibits 290, 312,
317, 331, 332, 333.

IV. SUMMARY OF THE HEARING

The testimony and evidence presented at the phbédng is set forth herein as necessary.

A detailed summary of the public hearing is settfon the Appendix to this Report.
V. FINDINGS OF FACT AND CONCLUSIONS OF LAW
A. Zoning Issues

The full criteria for approval of a floating zorgeset forth in the Hearing Examiner’s first
Report and Recommendation in this case. Becaes€dhbncil remanded this case for consideration
of specific issues, this Report will only addrdss standards relating to those issues.

1. Compatibility
An application for a floating zone reclassificatimust be evaluated for compatibility with

land uses in the surrounding area. The Couna@lsand included examination of the compatibility



LMA G-892, Chelsea School Residential Associatesn{Rnd) Page 57

of the density and massing of the revised plan el as the impact of traffic on the surrounding
roadways.
a. Density

The District Council, along with the Hearing Exai, found that the Applicant did not
meet its burden of proof that the density and nmgssf the original R-T 15 SDP was compatible
with the surrounding area. Specifically they fouhdt a “straight, linear application of the “tent
effect” beginning at the center of the CBD wasjnetified because of the abrupt transition from
the CBD to the neighborhood north of Cedar Strdetaddition, the evidence presented by the
Applicant to prove thencompatibility of the R-60 Zone was not persuasive, as thesearses
legislatively deemed compatible with the area.

Based on the evidence on remand, the Hearing Evaanfinds that the Applicant has
proven by a preponderance of the evidence thatetteced density proposed is compatible with
the surrounding area. Mr. Armstrong asserts thatanly relevant comparables should come
from within the Master Plan area. Assuming, withdeciding, this is correct, both parties have
submitted the same comparables in support of gusition. These include:

1. Courts of Woodside The evidence demonstrates that this is zoned b and is
located at the intersection of Georgia Avenue anged Drive. The Applicant asserts

that the R-T 12.5 zoning makes it comparable wthle opposition asserts that it is
developed at 9.7 units per acre with less densitiyraassing than the revised SDP.

2. Ottawa Place The Applicant believes this is relevant because zoned R-T 12.5. The
opposition asserts that it is developed at 11.6llchgeunits per acre with “smaller
clusters” of townhouse strings.

3. Fairview Court The Applicant asserts that this developmentelsvant because it is
zoned R-T 12.5 and developed at 12.38 dwellingsupétr acre, based on the actual site
plan. Those in opposition testified that it is eleyped at 8.7 units per acre and believe it
is more compatible because each unit has its owkybad and the development has only
one access point.

4. Woodside Station Located at the northeast corner of the inteiseaif Georgia Avenue
and Spring Street, this development is also zondd1R.5 and is located adjacent to the
Silver Spring Central Business District. Mr. Armustg testified that it is developed at
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11.4 dwelling units per acre; Mr. Thakkar testifithlat based on the actual site
development plan, the density is 12.26 dwellingsuper acre.

5. Leighton’s Addition Woodside Located at the corner of Georgia Avenue and &rac
Church Road, the Applicant believes it is compatitkcause it is zoned R-T 12.5 and is
developed at 11.95 dwelling units per acre. Thaosjtion asserts it developed at 8.5
dwelling units per acre.

Because the Applicant's comparables have beewatkfrom actual site plans whereas
the opposition’s were derived from a county web§#®6/12 T. 163), the Hearing Examiner
believes that the density calculations providedh®yApplicant are better evidence of the actual
densities of these development. She further fithds thezoningrather than the developed
density is a better tool for comparison at thigistaf the development process. This is because
the developed density for the subject property maless than the 12.19 proposed after site plan
review and site engineering have been completedien Econsidering developed densities,
however, the evidence demonstrates that thereemarad townhouse developments between 11
and 12.38 dwelling units per acre within the Magan area. The proposed density for this
project, at 12.19 dwelling units per acre is welthm the range of these other townhouse
developments. While those opposing the applicatimint to the fact that most townhouses are
located on major highways, arterial roads, or ahado commercial zoning, the Hearing
Examiner finds that the significant open space diuify the development mitigates this
distinction. Further, the Hearing Examiner firtlat the density proposed here is appropriate,
provided the development is because there are mmole significant densities in the
surrounding area. While there are some lower tedsivelopments in the Master Plan area, the
surrounding area in this case includes much higlersity developments both within the
boundaries of the central business district and tlbm east and west perimeter of the
neighborhood. While a straight line applicationtlod “tent effect” adopted in the Silver Spring

Central Business District Master Plan did not jysine density previously proposed, these uses



LMA G-892, Chelsea School Residential Associatesn{Rnd) Page 59

do suggest that a higher density than 8-10 dwellinigs per acre is appropriate for the subject
property.
b. Massing

Based on the evidence before her, the Hearing Evearagrees with Technical Staff and
the Planning Board that the massing of the reviSB{P has been sufficiently reduced to be
compatible with the homes in the surrounding arghe finds that the reductions or “relaxation”
in massingdo contribute to break the mass of the developmenhileMthe combined length of
the rows is only two feet less than shown in thgiwal SDP, the shortened length of the rows
north of the private stre&t significant because it impacts the only locatidmeve the townhouse
strings actually confront single-family detachedmes (i.e., along Pershing Drive). The
townhouse strings south of the private road are sawened by the one single-family home on
the site (i.e., the Riggs-Thompson House), andbafeered by new, significant setbacks from
both the road and the house itself. As a rethdt,northern string of townhomes is the most
visible from Pershing Drive. Nor does the Heartixgaminer find persuasive the Opposition’s
argument that reductions in massing are insigmtitecause the widths of the functional fronts
have increased. The widths proposed are not dissita the widths of single-family homes that
could be built on the property. Thus, the widenirighe courtyards does function to break up
the massing of the units despite the increase dthsialong Springvale Road in a manner more
compatible with the neighborhood. The significantéhese changes in massing is perhaps best
illustrated by an exhibit submitted included in thechnical Staff Report (Exhibit 45, p. 7)
during the first hearing (depicting the proposed R5 development), shown on the next page.

In addition, the Hearing Examiner finds that thassing on the remaining three property
boundaries is compatible with the surrounding resiil area. The massing along the western

(i.e., Ellsworth Road) edge of the site is brokerby shorter townhouse rows between three and
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String Shortened

String Removed

Setbacks Increaseq Courtya);ds Widened

) J

Riggs-Thc{mpson
House

five units. The massing along Springvale Roaediced by widened courtyards and orientation
of the rows perpendicular to Springvale Road withctional front facades. Providing the full
30-foot setback along the southern property lingebseparates the townhouse strings from the
rear yards of the single-family detached structim@slering Cedar Street.

With these changes in massing, the Hearing Exarfimgs that the building orientation,
architectural elements (including varied rooflines;essed entrances and porches, and functional
fronts) and landscaping to screen the private slfeym Springvale Road achieve compatibility
with the surrounding neighborhood. Many in the ommity felt that the close proximity of the
rear of the units, with only private alleys ratltban back yards, was incompatible with the
single-family detached homes immediately surrougdire site. On remand, the Applicant has
more fully demonstrated how these alleys will beesned by the use of decorative walls,
landscaping, and a double row of street treesdaae the impact of headlights and to mitigate
visual incompatibility. This screening, combinedthwthe widened courtyards between the
fronts of the units, persuades the Hearing Exantinair the elements of the site layout which
differ the most from the immediately surroundingghéorhood are sufficiently mitigated to be

compatible with the neighborhood.
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c. Traffic

In its first decision, the District Council orderéhe case remanded because of the
number of questions that remained concerning tigarakent of the private street and its potential
impact on the community. The Applicant proposed six different alignmentsiak had widely
different environmental and traffic impacts. Asesult, the Council found that the Applicant
had failed to meet its burden of proof that traffenerated by the R-T 15 development would be
compatible with the neighborhood.

On remand, the Applicant proposes a single aligrimnhich has received conceptual
approval from Technical Staff, the Planning Boamdg the Montgomery County Department of
Transportation. The evidence here indicates that dccess to public streets are preferred both
to promote “connectivity” between residents and #he&rounding road network and for
emergency vehicle access. In addition, Mr. Youtgenestified that, because of the 6% grade
rising from west to east on the subject propettg,cul-de-sacor single access supported by the
community would result in a large retaining walatiwould reduce the green area surrounding
the historic property.

While the Applicant acknowledges that the dualrmmtion creates an opportunity to
avoid the existing traffic restrictions on neighbood streets, it proposes the measures described
in Section IV.C of this Report to prevent cut-thgbutraffic. Those opposing the application
guestion the effectiveness of these measures plynfi@cause, in their opinion, they cannot be
enforced and because the time-travel study is ouste to project the impact of the

development in the future.

! Because the R-T 12.5 SDP generates fewer tripsttieaR-T 15 SDP, the Hearing Examiner excludedende
regarding compliance with Local Area Transportatt@view and Policy Area Mobility Review on remanthe
District Council previously found that the R-T 1fposal met those standards, and that determinigtion
incorporated herein.
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The Hearing Examiner agrees with the oppositiat the Applicant’s time-travel study
does not adequately project the development’s itmpaer time. The evidence as to future
traffic is unquantified and speculative—there tfidi evidence in this record as to the level of
congestion that may occur on Colesville Road (grarthe roads) in the future. In addition, the
Hearing Examiner finds that Mr. Millson is corrabiat, were the Applicant’s reasoning to be
applied to the existing traffic restrictions, oneuid find them unnecessary, which the evidence
demonstrates is not the case.

The Hearing Examiner does find, however, thatpifegosed signage and channelization
of the private roaavill effectively prevent cut-through traffic. This iaded on the significant
evidence in the record, both in the original casé an remand, that existing traffic restrictions
and signage have, in fact, greatly reduced cutdtjinaraffic since implemented in the 1990’s.
The effectiveness of the existing restrictions Isoademonstrated by the low traffic volumes
evidenced in the first hearing and again in thiarimg with respect to Springvale Road. 5/26/11
T. 89-90, 6/6/11 T. 155, 200-201, 7/18/11 T. 751-117, 5/23/12 T. 222-223, 5/26/12 T. 208-
209, 236. While there is some anecdotal evidehag periodically, people may disobey the
signs, it is difficult to draw the conclusion fraims record that this is a significant factor.

The additional binding element requiring the depefr to seek an executive regulation
permitting the County to enforce the private sighslso persuasive in addressing the issue of
HOA enforcement of the signs based on the evidé@mdhkis record. Mr. Gurwitz argues that
private signage is unenforceable by County polkt#g to an Attorney General’s opinion, 59
Op. Atty. Gen. 659 (1974). The Applicant points&®1-2 of the Montgomery County Code,
which provides:

[1]f the private owner of any land used by the gah@ublic shall cause to have

erected "stop," "speed limit" or other traffic-casitsigns or devices upon streets,

highways and other areas within said private ptypsaid signs shall conform to
the most recent edition of the "Manual on Uniformaffic Control Devices for
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Streets and Highways" with regard to design, cofize and placementhe

county executive is authorized to approve by exexwirder said traffic-control

signs and devices, which shall then have the sdfeet @s those public traffic-

control signs and devices erected by the directidnthe county executive;

provided, that all such signs and devices on peavabperty shall be constructed,

erected and maintained at the cost of the owneaaf land.(Emphasis supplied).

The Attorney General’s opinion is distinguishafstem the facts of this case because it
involves the application dbtatetraffic restrictions on private roads. It does apply to the
situation here, which involves police enforcemeipmvate traffic restrictions on private roads.
In addition, the Hearing Examiner finds that thephgant’'s expert testimony that channelization
of the Springvale Road access will effectively mmvleft turns onto Springvale Road. While
individuals opposing the application did providensoanecdotal evidence that people may make
left turns despite the channelization, the weidghgévadence in this case supports the Applicant’s
position. For these reasons, the Hearing Exanfinds that traffic generated by the proposed

SDP will be compatible with the surrounding area.

C. The Public Interest

The Applicant must show that the proposed rediaation bears sufficient relationship
to the public interest to justify its approval. h&h evaluating the public interest, the District
Council normally considers Master Plan conformitye recommendations of the Planning Board
and Technical Staff, any adverse impact on publdifies or the environment, and factors such
as the inclusion of MPDUs and location near putshasportation, especially a Metro station.

1. Consistency with the 2000 North and West Silve3pring Master Plan
a. Land Use

The Hearing Examiner and the District Council fdduhat, while the Master Plan did not
prohibit R-T Zoning for the subject property, theTRL5 density proposed did not sufficiently

comply the Master Plan because of the nature ofrtmsition from the CBD recommended in
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the Master Plan at this location. Specificallye tHearing Examiner found that the Master Plan
did not call for extension of the “tent effect” (guted in the Silver Spring CBD Sector Plan)
beyond Cedar Street. Of particular note was thielsnness of the transition from CBD to R-60
Zoning and the explicit recommendation that the ae8treet transition be accomplished
designating the existing single-family homes nartiCedar Street for professional office special

exceptions. The Plan characterized this transé@®one “by use not by structure type.”

In her first report, the Hearing Examiner notedttMaster Plans legally are guidelines
and strict compliance is not mandatetiail, et al. v. Terrapin Run, LLC, et.a403 Md. 523
(2009)footnote deleted).

The parties continue to disagree whether the SBipgsed on remand sufficiently
complies with the Plan’s recommendation that thedition at this location be accomplished by
changing the use of single-family detached homas,nbt the “structure-type”. The Hearing
Examiner finds that it does substantially complytwmthe Master Plan. The Council has already
determined that R-T Zoning is appropriate at tloisation, so some level of deviation from
traditional detached structures must be presunidw Hearing Examiner agrees with Technical
Staff and the Planning Board that the careful $agout, along with the use of varied
architectural elements, landscaping and screerang, the reductions in massing sufficiently
suggest and compatibly relate to traditional siHghaily detached homes to comply
substantially with the Master Plan.

There is no question that these dwellings arspme respects, different from traditional
single-family detached homes. These residents wisly to “live to the front” of the home,
without backyards and with large green areas thatat require maintenance by the individual
owner typically associated with detached homese Hbaring Examiner cannot say, however,

that these units do not comply with the Master Rldien the potentially incompatible aspects
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(such as headlights from the private alleys) afect@fely mitigated and where the positive
aspects, such as large green areas, sidewalkstr@edscape, further other goals of the Master
Plan. In particular, Chapter One outlines the Blgoals for preserving the residential character
of the existing neighborhood, which included thaitation of commercial uses and traffic, as
well as providing pedestrian amenities and sidesvalExhibit 139, p. 16, 73. The revised SDP
implements these goals by substituting the ingbihai use for a residential use, providing
pedestrian amenities such as sidewalks and stagpatgcas well as a public access area near the
historic house. The Hearing Examiner agrees with Ikhola that the Master Plan noted that
provision of public parks or green space is difficn the R-60 Zone. Exhibit 139, p. 84. The
Council determined that an R-T Zone on the propetgppropriate because it provides the
flexibility to provide these amenities that areiggly difficult to achieve in the R-60 Zone. For
these reasons, the Hearing Examiner finds thatuhent SDP substantially complies with the
land use goals of the Master Plan.
b. Environmental Setting of the Riggs-Thompson Houes

The Hearing Examiner found that the R-T 15 SDP wmasnsistent with the Master
Plan’s designation of the environmental settingtha Riggs-Thompson House because it failed
to meet the Council’s intent when adopting the Ma$lan. The Hearing Examiner found
unpersuasive the Applicant’s argument that the 37 gjuare foot environmental setting should
remain because it was included in the body of tlaster Plan and the dual recommendation had
been relegated to the Appendix. Evidence of thgslative history, introduced by those in
opposition, indicated that the configuration wapraped only because of its incorporation into
the larger “campus-like” setting of the Chelsead@tho give flexibility to the school to expand

but also to protect the historic resource.
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On remand, both parties have submitted additiemmlence regarding the Plan’s intent.
Those in opposition argue that 37,056 square-fetiing is “tied” only to the Chelsea School
and that the 1.4 acre setting referenced in thesragip controls once the school leaves the
property. The Applicant continues to argue, witimge additional evidence, that the body of the
Master Plan should control because at the timeCiwencil adopted the Plan it knew that the
Chelsea School application had been approved.

In her first Report, the Hearing Examiner notece tlegal standards controlling
interpretation of a Master Plan:

The primary goal of statutory construction, “isagcertain and implement
the legislative intent . . .”Trembow v. Schonfel93 Md. 327, 336-337, 901
A.2d 825, 831 (2006). As stated in that decision,

Our goal is to ascertain and implement the legisdahtent, and, if
that intent is clear from the language of the s$eatgiving that
language its plain and ordinary meaning, we neech@durther.
We do not stretch the language used by the Legiglah order to
create an ambiguity where none would otherwiseteKiishere is
some ambiguity in the language of the statute geiittherently or
in a particular application, we may then resorptber indicia to
determine the likely legislative intentd.

But this standard must be considered in light & thilowing language
from Maryland-National Capital Park and Planning Comnigss v. Anderson
164 Md. App. 540, 569-570, 884 A.2d 157, 174 (20@H)d on appeal, 395 Md.
172 (2006):

Even under the plain meaning rule, however, we @tagnore the
Legislature's purpose if it is readily knowtate v. Pagano341
Md. 129, 133, 669 A.2d 1339 (1996). In this regdwde may ...
consider the particular problem or problems thdslature was
addressing, and the objectives it sought to atteédmai Hosp. of
Baltimore, Inc. v. Department of Employment & Trag 309 Md.
28, 40, 522 A.2d 382 (1987); see akomm v. Flax340 Md. 690,
693, 668 A.2d 1 (1995).

The Hearing Examiner agrees with individuals oppgpshe application that the 37,056
square-foot environmental setting was approvedniratieempt to give the school flexibility to

develop the property and at the same time, protechistoric resource. The weight of evidence
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is clear that the HPC, the Planning Board, andGbencil approved the smaller environmental
setting at the time because they believed thergshouse would integrated into a larger setting
that would adequately protect the historic resaurtbe March, 1999, minutes of the Planning
Board meeting indicate that the Board specificalbtructed Technical Staff to include language
reiterating that the importance of the goal to mpcoate the setting into the campus of the
Chelsea School. This language remains in AppebDdof the Plan. Similarly, the transcript of
the public hearing before the Council reveals tiel€a School represented that the historic
house would be the “jewel” of the campus. Ms. €llensen submitted into evidence the special
exception plan, approved prior to the Council’'s@dm of the Master Plan, and testified that the
school intended to create an “academic quad” whighuld, in part, frame the house.
Unfortunately, the school did not expand and treeefthis goal was never accomplished.

The Hearing Examiner finds it unnecessary, howet@mresolve whether the Council
intended the environmental setting to revert todcres because she finds that the revised SDP
continues to meet this legislative intent. TechhiStaff advises that the integration of the
smaller environmental setting and the public acegea provides more prominent views of the
historic house because it will be open to perspestirom the corner of Springvale Road and
Pershing Drive and continue south along the sidew&imilarly, Mr. Iraola testified that the
combined open space/environmental setting showdhseocation of the house on the most
prominent topography on the site and “opens” ithi® corner along Springvale Road. While the
opposition asserts that the views from the southwéshe house are important because it
captures the side and front yards of the houseHt#mering Examiner notes that, without the
public access area provided in the revised devedopmplan, it is unclear whether anyone will be

able to experience these views.
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When queried by the Hearing Examiner about thesfggence for the original 1.4-acre
parcel, it appears that the primary concern isékiel of protection afforded historic resource if
the public access space is under HOA control. MHearing Examiner agrees with Ms.
Christensen that HOA control is an important fadtoiprotect the resource, but finds that the
binding element proposed by Applicant requiring ioyements in the public access space to be
accomplished by site plan amendment with advicenfidistoric Preservation Commission
sufficient to address these concerns. For thegsons, the Hearing Examiner finds that the
37,056 square-foot environmental setting compligl the intent of the Master Plan.

c. Cut-Through Traffic

As noted, a goal of the Master Plan is the elinimabr reduction of traffic cutting
through the neighborhood. Because the Hearing Eanfinds that the signage, channelization
and other measures which the Applicants have imcatpd into a binding element will
effectively prevent cut-through traffic, she fintthat the application substantially complies with
this goal of the Master Plan.

2. Other County Plans and Policies

In the original hearing, the Hearing Examiner #mgl District Council found that the R-T
15 application complied with the Silver Spring M&sPlan, the Housing Element of the General
Plan, and that public facilities are adequate fgpsut the use. These findings remain controlling
and therefore, need not be addressed on remandre T¥as some evidence on remand as to
whether there was adequate sewage capacity inntrmusding area. Mr. Thakkar acknowledged
that there is a consent agreement between the B&Aha WSSC which will require upgrades to
the system. His testimony also indicated that agggs were being provided by the apartment
development immediately south of Cedar Street whilah Applicant could tie into without

significant investment. While it is debatable wiestthis issue is properly before the Council on
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remand, the Hearing Examiner finds that there tsr@ason to assume, without more, that sewer
facilities are inadequate to serve the development.
D. The Environment

At the public hearing on the R-T 15 applicatiomafStequested the applicant to submit a
PFCP in order to demonstrate that that developroenid comply with the forest conservation
requirements. The Applicant did so, although onaed did not revise its PFCP for the R-T 12.5
SDP. Technical Staff advises, however, that tiducton in density and the provision of
additional green area will likely make compliancé&hwthe forest conservation requirements
easier and possibly reduce the need for the vagiai¢hile individuals opposing the application
objected to the removal of mature trees on the sigxe is not evidence that the Applicant cannot
comply with the requirements of the law. Basedlus evidence, the Hearing Examiner agrees
that the proposed development is able to comply whe forest conservation law, subject to
further review later in the development process.

E. Potential Subdivision and “Transfer of Density”from
The Riggs-Thompson House

With regard to SOECA’s argument that the subdivisregulations do not permit a
preliminary plan to be approved in accordance aitievised SDP, the Hearing Examiner agrees
with the Planning Board for the reasons expressedhéir recommendation (Exhibit 304).
Because the Hearing Examiner finds, as did thenifigrBoard, that none of the justifications for
“separating” the Riggs-Thompson House from the oéshe tract area have merit, she finds that
859-A-6.21 does not apply to this application, hmseaby its express terms it permits a transfer of
density for “tracts of land classified in more thane residential zone” Montgomery County
Code,859-A-6.21. Upon rezoning, the subject propertly} be placed in a single zone, with the
result that 859-A-6.21 does not apply.

VI. RECOMMENDATION
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I, therefore, recommend that Zoning Application 892, requesting reclassification from
the R-60 Zone to the R-T 12.5 Zone of approxima&Bb acres of land at 611 Ellsworth Drive,
Silver Spring, Maryland (Lot 58, Evanswood, Sectignbeapproved in the amount requested and
subject to the specifications and requirementefrevised Schematic Development Plan, Exhibit
346(a); provided that the Applicant submits to itlearing Examiner for certification a reproducible
original and three copies of the Schematic DeveklpnPlan approved by the District Council
within 10 days of approval, in accordance with 859-.64 of the Zoning Ordinance, and that the
Declaration of Covenants (Exhibit 345(&)filed in the County land records in accordancth \g
59-H-2.54 of the Zoning Ordinance and proof theadimitted to the Hearing Examiner within the

same timeframé.

Dated: May 16, 2012

Respectfully submitted,

Lynn A. Robeson
Hearing Examiner

2 The Hearing Examiner believes that, pursuantomify Ordinance §59-H-8.2(b), a five-member mayooit the
Council will be required to approve this applicatioAlthough the RT-12.5 classification is not Sfieally
recommended by the Sector Plan, the Planning Bemammended approval. §59-H-8.2(b) provides:

(b) A resolution granting a classification thatriet recommended for the subject property by
an approved and adopted master or sector plan nctional master plan requires the affirmative
vote of 6 members of the district council. Howeifé¢he Planning Board recommends approval of
the classification, the resolution requires tharafftive vote of only 5 members.
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March 23, 2012, Public Hearing

For the Applicant:
1. Mr. Aakash Thakkar:

Mr. Thakkar testified on behalf the Applicant, & Residential Associates, LLC. After
the remand, EYA met with the community and Techni&ff regarding the Council’s concerns
expressed in the remand order, as well as theepgizzoncerns. As a result, it revised its Schamat
Development Plan (SDP) to request the R-T 12.5erathan the R-T 15 Zone. T. 29. He also
believes that they have addressed concerns rdatatbe historic setting road alignment. As a regsul
he believes, the Planning Board voted unanimowustg¢ommend approval. T. 33.

Mr. Thakkar testified that he believes the envnental setting recommended by the North
and West Silver Spring Master Plan (Plan) is th@34 square foot environmental setting set forth in
the body of the Plan because, if the Council hadtechan alternative recommendation, it would
have said so in the body of the Plan. T. 37-39.

According to Mr. Thakkar, the “green area” surrdung the Riggs-Thompson House shown
on the SDP, including both the “public access” ared the 37,056 square-foot environmental setting
totals 1.3 acres. While they are not proffering tdditional .55 acres of “green area” as the
environmental setting, they are proposing it asnaeent green space. T. 40. In addition, there is
additional property off-site around that house cstitgy of approximately .12 acres, which would
bring the total amount of open space surroundirgghtbuse to just under 1.5 acres. T. 40. The
37,056 square-foot environmental setting would ddgest to the Historic Preservation Commission
approval; the balance of the green space wouldibea to the HOA. T. 40. No development will
be permitted on the property subject to the HOA4Z

Mr. Thakkar stated that, when revising the SDPAENd not use the configuration of the 1.4-

acre parcel (P73) upon which the house originabsatuse it extended further west into the interior
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of the site and would require a complete redesifjthe SDP. In order to retain the row of
townhouses nearest the site, they would have teldewhe northeast corner of the property along
Pershing Drive and Springvale Road. T. 44-45addition, EYA felt that the combination of private
“public access” space and environmental settingvshon the SDP provided a better environmental
setting for the house; it extends the open spacthalway to the corner of Pershing Drive and
Springvale Road and permits the public accessattitication. EYA also believes that it provides a
better environmental setting than what exists tpdagcause the non-contributing structures
surrounding the house were never removed andlly @@esn’t sit in a “campus-like” setting. T. 46-
48.

When asked about the legal restrictions on then ggmace, Mr. Thakkar responded that
construction within the environmental setting woblkl subject to HPC approval. According to Mr.
Thakkar, the HOA documents will prohibit developrhen the remaining area. They can make it
clearer by placing easements on the lot ultimagahdivided for the Riggs-Thompson House. T. 53.

In Mr. Thakkar’s opinion, the revised SDP alsoraddes the concerns relating to density and
massing in the Council’'s remand. T. 55. Solelywlirtue of requesting the R-T 12.5 Zone, the green
space has been increased to 50%, the minimum eeljuirthe zone. In addition, obviously, the
density has been reduced. According to Mr. Thakdtrer revisions also addressed the density and
massing concerns expressed by the Council:

7. The total number of units has been reduced fromo764 dwelling units; the prior

SDP showed 10 MPDUSs, this SDP shows 8 MPDUs. ®ted tensity per acre is

approximately 12.19 units/acre, a 17% reductiothendensity from the original SDP.

T. 56.

8. The strings of town house units have been reduced fows of 8 and 6 units to 7 and

5 units in this SDP. The strings totaled 132 faethe R-T 15 SDP; they now total

120 feet in length.

9. The courtyards between the townhouse strings heee Widened from 36 feet (in the
R-T 15 SDP) to 40 feet in the current SDP.



LMA G-892, Chelsea School Residential Associatesn{Rnd) Page 5

10.0ne townhouse row has been removed from the saithemer of the original SDP.
There are now five rather than six rows of townlsusouth of the private street,
increasing the setback from 28 feet in the prioPS®92 feet in the current plan.

11.The current SDP shows 54% open space and theyirdandp themselves to 50%,
compared to the 47 or 48% green space in the plaor.

12.The private road intersects with Springvale (asosep to Pershing Drive as shown in

the initial SDP) and avoids the environmental sgttiT. 59.

Overall, EYA's strategy to address the concernzessed in the remand order was to create
buffers from the surrounding single-family homest hlso to relate to the surrounding community
through building orientation (i.e., rows perpendidcuo Springvale Road), architectural detail and
other items. T. 60. They believe that the besthogk of relating to the homes across Springvale
Road is to align the townhouse rows perpendicoldingé road, with fronts facing the road. T. 61.

In order to address the opposition’s concerns tirattownhouse rows resembled barracks,
Mr. Thakkar introduced a model of EYA’s ClarendoarlPproject, which was developed at a much
higher density of 28 dwelling units per acre. Z. @n his opinion, the model demonstrates how the
use of architectural elements enhances the conilggtitvith single-family homes and also to
envision how the project will look 10 years afteavdlopment. T. 64. He stated that EYA still
intends to plant a double-row of street trees alBpgngvale Lane. In addition, he pointed out that
the alleys will be screened by low walls with lacalsing to prevent headlights shining into the
homes across Springvale Road. T. 66. He testifiatithe architectural elements will be required
and that homeowners will not have the choice ofvimgi them. T. 667. The Zoning Ordinance
requirement that the every three units in a stviaty by two feet may be met by recessed doorst fron
porches, and other architectural elements. T. 69.

Mr. Thakkar then testified that EYA did considecluding some single-family homes within

the SDP. They rejected the idea because theytHeltcould design a townhouse development
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compatible with the surrounding single-family honaesl because there was a market for townhouses
at this type of location near Metro and the certitadiness district (CBD). T. 71.

Mr. Thakkar explained the reason for the revisgatralignment. T. 78-79. In his opinion,
the additional traffic from the townhouse developmevill be minimal along Springvale Road
because the existing school parking lot accessorsgathat road. He described the current traffic
restrictions. The road alignment potentially copktmit cut-through traffic by allowing traffic to
avoid a one-way southbound restriction on EllswoRbad by utilizing the private road and
Springvale Lane. T. 79-80. EYA is proposing saveneasures (T. 82-90) to prevent cut-through
traffic:

1. Existing traffic restrictions on surrounding stieetll remain the same.
2. The road will be narrower than public streets ttedeut-through traffic.
3. The road will have specialty pavers to denote ithiata private street.

4. Signage at the Ellworth Road entrance will stasg #itcess is permitted only for residents and
guests of the project.

5. Signage at the Springvale Road egress will prokefiturns onto Springvale Road.
6. The Springvale Road access will be channelizeda(tpork chop”) to be right-in, right-out.

Mr. Thakkar testified that the signage prohibitimgpblic access to the private streets will be
enforced by the HOA as trespassing. T. 86. Initmag he testified EYA’s traffic engineer
performed a travel time study which shows that gighe private street to avoid the existing traffic
restrictions would be significantly longer thanngsiColesville Road. T. 88.

Mr. Thakkar also addressed the concerns of the tgdomery County Department of
Transportation (MCDOT) regarding the Springvale ®R@aecess. T. 91. MCDOT is concerned
because the distance from the access road totdrsantion of Springvale Road and Pershing Drive
does not meet its guidelines. T. 92. Mr. Thakkelieves that DOT will approve that access after

reviewing the information on traffic volume at thmgersection. In the event they don't approve the
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access shown on the SDP, EYA also can move thefooteer from the intersection if necessary. T.
92-93. Mr. Thakkar stated that EYA does not wantnbve it further to the west because that would
reduce the public access area. T. 92-93.

In response to questions from the Hearing Examikler Thakkar explained why EYA did
not design acul-de-sacin the amended SDP. T. 93. After reviewing thatian with Technical
Staff, fire and safety services, and DOT, EYA deieed that two access points were better from
many viewpoints. It (1) provided residents with maavehicular connectivity to the community,
including the CBD, and (2) allowed a second acéesemergency vehicles. T. 93-94. On cross-
examination, he explained that access to the rastased access to the portion of the CBD where
Whole Foods and other retail are located. T. 1After studying the issue, EYA proposes two
additional binding elements requiring signage godimg cut-through traffic and other control
measures. He believes that if the existing trafstriction signs work, these will work as wel.

96.

2, Mr. Miguel Iraola

Mr. Iraola qualified as an expert land planneth&t public hearing prior to remand. 5/26/11
T. 196. He testified that the development confotmsll standards of the R-T 12.5 Zone and no
waivers will be required. T. 119. The density baen decreased to 64 units, 63 townhouses and a
single-family home (i.e., the Riggs-Thompson House)a total density of 12.19 dwelling units per
acre. T. 119. In the initial SDP, the Applicapyjuired a waiver of the 30-foot setback from the
southern property line. No waivers are requirgdtie current proposal. T. 119-120. The Applicant
is still proposing a maximum building height of &=®t. Setbacks from road rights-of-way are also
the minimum 25-foot distance, except at the locatid the Riggs-Thompson House, where the
setback is 23.35 feet from Pershing Drive. T. 1Zthe SDP provides 51% green space (50% is

required in the R-T 12.5 Zone) and will like resalimore than 51% when constructed. T. 120.
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In Mr. Iraola’s opinion, the revised SDP provide®re protection for the trees along the
southern boundary, where the larger trees are priedmtly aggregated, by relaxing some of the
slopes and increasing the area for tree preservalio121. Some trees will be retained along the
edge of the property and near the Riggs-ThompsarséloT. 121.

Mr. Iraola testified that the proposed densitycasnpatible with the surrounding area. The
property is on the periphery of the CBD which varie density from 430 dwelling units per acre to 6
units per acre surrounding the subject propertyl2P. There are a variety of uses surrounding the
subject property, including high-rise multi-familyousing, public parks, a library, nonresident
professional office and moderate density singletfanetached residential. He believes the density
proposed is also compatible because there are bherushtownhouse developments within the Silver
Spring area which are zoned at 12.5 dwelling yretsacre. T. 122.

Residential townhomes are more compatible with sheounding area than the existing
school, in his opinion, because it will preservel @mhance the residential character of the area. T
122. It provides a housing choice for diverseskj#es in a location convenient to the Silver Sgrin
CBD. The ability to walk to these amenities alsaluces automobile trips and dependence on
automobiles which is part of urban living. T. 123.

The revised SDP, according to Mr. lIraola, is cotipp@ because it provides publically
accessible open space not normally found in th® Rdéne. T. 123. The reduced density permits
additional spacing between the townhouse stringsgraater setbacks. The townhomes will have
working fronts, not cosmetic fronts as previoustytpayed. T. 128. The R-T 12.5 Zone provides the
flexibility to design units fronting onto existingtreets without garage entrances. T. 128. The
orientation of the rows is compatible with the iyt and scale of the neighborhood and is found

throughout the neighborhood. T. 128.
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Mr. Iraola produced photographs of townhouse comitias of similar density located in
residential neighborhoods near CBDs. T. 130-13bme of the communities faced single-family
residential homes. These included the following1l(30-134):

13.Woodside Station, located at Spring and Cedar Stree

14.Rosedale Park, located between Chestnut StreeRaseldale Avenue near the Bethesda
CBD;

15.Good Counsel, located between Arcola Avenue anddeedvenue near the Wheaton
CBD.

16. Fairview Court located on Fairview Road on the ealgthe Silver Spring CBD;

17.Courts of Woodside, located on Georgia Avenue aogeN Drive;

18.Winchester/Plyers Mill, located approximately 2,366t from the Wheaton CBD;

19. Ottawa Place located on Georgia Avenue and Highlzmnge;

20.Bonaire Court, located at Sligo Avenue and Bon@ioert; and

21.Ritchie Avenue, located on Ritchie Avenue soutlslido Avenue.

In Mr. Iraola’s opinion, the revised SDP confortesthe recommendations of the Master

Plan. T. 133. While this site is not located amaor road, there are several examples of the loaes
described which also do not front on a major role. stated that the development complies with the
first chapter of the Master Plan which, in his opm is the most important because it addresses
preserving the existing neighborhood and the clharaof the north and west Silver Spring
neighborhoods. Having a residential use adjacetitd non-resident professional offices adjacent to
Cedar Street stabilizes the residential charadténeoarea to the north. T. 134. He opined that t
open space provided in the revised SDP strengitiendelineation between the CBD, with cement
plazas, and the area to the north and providesghertunity for a park-like area, which is unusual
the R-60 Zone. T. 135. The SDP will also furtpbedestrian connectivity through sidewalks along

the perimeter and through the public access areabelieved that the Hearing Examiner’s findings
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of Master Plan compliance, listed on pp. 83-89 ef Report and Recommendation (Exhibit 258)
apply to the revised SDP as well.

He believes that preservation of the Riggs-Thompdouse as a single-family home also
preserved the character of the neighborhood beaaysevides a focal point and identity for the
community. T. 138.

Mr. Iraola opined that the revised SDP compliethvihe Master Plan for the same reasons
previously submitted (i.e., prior to the remand].. 133-138. In addition, the reduced density
requested addresses the massing concerns expbgsttedCouncil. T. 133.

When questioned how the revised SDP complies thighMaster Plan’s recommendation that
the Cedar Street transition should be by “use,notitby structure type”, Mr. Iraola pointed out that
the townhouse row along Ellsworth Drive is onlyamunits, rather than a string of five or seven. T
148-149. In addition, the quality and quantitytioé open space reduces the massing because these
townhouse units are designed to “live to the fronto this end, Mr. Iraola stated that the increase
setbacks and quality of the open space is remimisifesingle-family detached houses, although the
HOA rather than individuals will be mowing the ftdawn. T. 149. Landscaping, a double row of
trees, and low masonry walls will screen the rdlays from view. T. 149. People will relate ireth
front of the units rather than the rear of the ainiT. 150. Architectural elements, such as véiab
rooflines, will also differentiate the units so thiaey will not appear as a solid wall. T. 152.

Mr. Iraola testified that consolidating green spaetween the strings and on the site resulted
in a better design that breaking up the units wipen areas. T. 153. The revised SDP has been
shifted to the west towards Ellsworth Drive, allogii additional space between the strings and
opened up the corner of Springvale Road and ElgwDrive. T. 154. It also permitted EYA to
increase the setbacks from Pershing Drive by 60 fedially, the setback was 67 feet and that has

been extended to 127 feet. The distance from ¢laeest home on Pershing (i.e., 714 Pershing) has
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increased by 66 feet, from 230 feet to 296 feet156-156. The reduced density and the 50% green
space requirement in the R-T 12.5 Zone also permésourtyards to expand and the string lengths
to decrease. According to Mr. Iraola, the redudedsity enabled the setback from the Riggs-

Thompson House to increase by 64 feet, from 28tteéf feet. T. 157. He stated that the relaxed

density affords the opportunity to create an outiteg setting for the historic house because st it

a high plateau on the property and is very prontindn 158.

Mr. Iraola referred to his prior testimony regaglithe “metrics” used to determine and
enhance compatibility of different building typed.. 158. Compatibility does not mean identical
building types; rather, different techniques mayused to permit different building types to be
harmonious. These include architectural elemerds)plimentary land uses, massing and scale,
building height, building orientation, setbacks,ffbts, landscaping and traffic. T. 159. The
development will establish a residential rathemtlvastitutional use for the property, it will beefe
simple ownership, different architectural elemensil break up the massing, the building orientation
perpendicular to Springvale Road will mirror thexgde-family homes across the street, and the
courtyards between the units will break the massinds a result, these will not appear as a
“continuous building wall” more typical of Baltimertownhouses. T. 160-161. The impact of the
parking has been mitigated by having rear-entrages which are screened by landscaping and other
features from the street. T. 162. The alleys bdlscreened by decorative walls that will “grow”
from the facade and be augmented by landscapingteewt trees. T. 164.

In Mr. Iraola’s opinion, the revised SDP providedetter setting for the Riggs-Thompson
House than the original 1.4-acre parcel on whictvas located. The combination of the 37,056
environmental setting and the public access areapp and “squares” the site. It also “opens up”
the corner of Springvale Road and Pershing Drivéhad the house sits much more prominently on

the property. T. 173. Assuming that the environtaksetting is 37,056 square feet, the revised SDP
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better frames the house because the configuraigagged and one could build right up to the edge
of the setting. T. 175.

The two access points for the private road proviele@icular connectivity for the residents of
the development. Typical suburban development asésle-sacs (or “lollipops”) connected to a
larger “loop” roadway. It is unusual to find a 6ip and lollipop” configuration inside the Beltway i
more urban areas. T.180. The private road alerrshown on the revised SDP is more compatible
with the existing character of the area. T. 180.

On cross-examination, Mr. Iraola acknowledged tiha combined total of the townhouse
strings on the north and south sides of the prisat®et had decreased from 242 lineal feet to 240 f
in length. T. 183. While the courtyards have begpanded by four feet, the width of the units has
increased from 36 and 42 feet to 38 and 42 feetl8%. He testified that both emergency services
and connectivity could be provided withcal-de-sacput neither was preferred. He acknowledged
that the planning principles could also be servedilburther reduction in density, but felt that the
articulation of the end units sufficiently mitigdtéhe mass of the townhouse strings. T. 187.

Mr. Iraola stated that he believed that the sitedtter served by consolidating the green areas
rather than breaking up the townhouse string angltipecreated is not oriented to the public. T..195
3. Mark Posner

Mr. Posner testified that he has lived on Wooddg$téekway since 1987 and served on the
SOECA task force investigating the zoning applaatin 2010. T. 196-197. He believes that the
revised SDP is fully compatible with the charaa&the neighborhood and would be a strong asset
because of the proximity of the CBD. T. 197. Hdidves that cut-through traffic will not be a
problem because in the morning rush hour, he obsewrtually no traffic heading south along
Pershing. He thinks it unlikely in the evening hrusour because of the additional travel time

necessary to avoid the existing restrictions. 0Q.2
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4. Mr. Chris Kabatt

Mr. Kabatt qualified as an expert transportatiogieeer. T. 205. According to Mr. Kabatt,
an additional access onto Springvale Road is pexfeover a single access/egress onto Ellsworth
Road because it provides the residents of the dprednt more connectivity to the surrounding area,
such as accessing Whole Foods without having teektran Colesville Road. This would be
comparable to the access enjoyed by the existsigarts. T. 208. Without this access, residehts o
Chelsea Court would have to exit via Ellsworthntught onto Spring Street, the left onto Colesvill
Road, then travel south and turn left onto Fentoae$ to head east towards Whole Foods. T. 208.
With the Springvale Road access, residents of thelsga Court development may turn right onto
Springvale Road, right onto Pershing, and thentglhto Wayne Avenue. This is preferred because
Colesville Road is a heavily travelled road. T920

Two access points also provide better emergencgesacand urban design. Modern
community design disfavors cul-de-sacs and prefersectivity for better “community building”.
Transportation staffs, community planning staffe tHistoric Preservation Commission staff, the
Planning Board and the Montgomery County Departnoéntransportation also support the dual
access private street. T. 209.

He testified that the Applicant has been workinghwICDOT to permit the Springvale
access at the location shown on the revised SDED®T initially indicated they would not approve
the access shown because it didn't meet their goesefor the spacing between intersections and
roadway access points. T. 211. The minimum degtamder the guidelines is typically 100 feet,
although the guidelines expressly state that tieylsl be “subject to administrative interpretation,
and based on sound engineering judgment.” T. 22 Applicant demonstrated to MCDOT that
the proposed development would generate fewer dnpSpringvale than the existing school and that

the existing streets had very low volumes. Thestigyment would add only 3 a.m. and 3 p.m. peak
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hour trips than the existing school. T. 213. THhere would not be a queue at the intersectibn.
213. Based on this information, MCDOT concludeat tihe spacing was adequate despite being less
than 100 feet from the intersection. T. 211. D@Tuested that the Springvale access be
channelized to permit only a right-in, right-out.. 214. There are many locations throughout the
county and in this immediate area where drivewagswathin 100 feet of an intersection, including
the Springvale Terrace driveway on Springvale Roaddcording to Mr. Kabatt, Springvale Road
access is 60 feet from the intersection of Spritgg®Road and Pershing Drive. T. 218. Because of
the channelization and the elimination of the s¢hHmes drop-off on Pershing, the distance was
acceptable. T. 219.

In Mr. Kabatt’'s professional opinion, the proposiedelopment would not permit cut-through
traffic through the neighborhood. T. 221. Accaglto him, Dale Drive is the northern most access
to Colesville Road, and is less than a half of &rfiom Spring Street. The design of the private
street will not permit vehicles travelling north &void the restriction on northbound traffic on
Ellsworth for several reasons (T. 221-224):

1. It is a narrow road (i.e., 20-feet plus paralletkpag), which calms traffic and discourages
cut-through traffic;

2. Specialty paving at the entrance will denote piywac

3. Left turns from the private street onto SpringvRlead and from Springvale Road onto the
private street will be prohibited,;

4. Access to the private street will be restrictedemidents by the use of private signage;

5. The new street has a 90-degree turn and does matdlpra direct connection to Dale Drive,
requiring motorists to make multiple turns throubh area to reach Dale Drive;

6. The existing restrictions will remain in place.
In his opinion, the existing traffic restrictionave worked well in the area based on the low vokime
they discovered during the first SDP. T. 222. sThroject will employ the same type of turn

restrictions, which will be reinforced by channalibn at the Springvale access and signage at both
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access points. T. 222-223. The HOA has the paavenforce the restrictions, and the County also
has the ability to erect and enforce traffic cohsigns on private streets by executive order223.

Mr. Kabatt prepared a travel time study which aspports the proposition that the private
street alignment will not generate cut-throughfitaf Travelling north from the CBD, Colesville
remains the most direct and fastest travel timeewh the Beltway. T. 223. Based on this study,
motorists using Colesville Road may reach the Bajtene minute and 25 seconds faster than those
attempting to cut through the private street. 23.2For this study, they used actual drivers qugop
with GPS devices who started at Spring Street, Cedal Ellsworth. To account for the private
road, they mimicked the time it took to travel th@me distance along Pershing Drive or along
Ellsworth. This is a conservative analysis becansther Pershing nor Ellsworth has a 90 degree
turn. Their travel time findings were corroborated Transportation staff and the Planning Board.
In his professional opinion, there will not be thteugh traffic through the private street becahse
route is narrow, longer, more circuitous, and vaghpn-street parking. T. 226. In addition, he
opined that access via Springvale is preferable tieving only one access point and will be an
improvement over existing conditions. T. 227.

On cross-examination, Mr. Kabatt testified thaerwvhough the development promotes
“walkability”, it remains important for the residesnto have vehicular connectivity because certain
trips will be made by automobile, such as to WHeabeds. Without the Springvale access, residents
must use Colesville Road to head either to thehsast or the northeast directions. T. 232. diss
preferable to have two access points for emergeebicles in the event that one of the access points
is blocked. T. 233. Providing vehicular connetyidisperses traffic through a grid of streetsjchkh
works well in urban areas. T. 233. Because the igsgenerating only 3 peak hour trips on
Springvale Lane, the benefits of dual access fer adammunity outweigh the potential adverse

impact. T. 235.
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On cross-examination, Mr. Kabatt testified that firivate access could be enforced by the
HOA. If residents regularly observed traffic predang from Ellsworth to the 90-degree turn, they
could report it to the HOA. Other enforcement egsd could include permits placed in vehicles or
tags placed on the cars. He did a total of 14 fanthe travel time study between 4:00 pm and 7:00
p.m. on two weekdays. T. 247. He stated thatréiselents of Chelsea Court will not have an
advantage over existing residents in terms of suté the CBD. T. 250. He did not look at
potential traffic cutting through to Wayne Avenuechuse the traffic study indicates that the
intersections along Wayne Avenue operate well withe congestion standard. T. 252.

5. Bob Youngentob

Mr. Youngentob testified that he believes that tegised SDP addresses the Council’s
concerns expressed in the remand, especially cenngidthat it was a 5-4 vote. T. 257. EYA
attempted to create a more “effective” setting tbe house than the 37,056 square foot
environmental setting by providing the additionpén space, which will legally be protected through
the imposition of covenants. T. 259. He belietles setting shown on the revised SDP is a far
superior setting, not only for the house, but @sa community amenity. T. 259. He believes that
the density is appropriate because many of MPDUsthe Applicant has tried to balance that
reduction and while addressing the other concexpeeesed by the Council. T. 260.

He stated that he did not believe that takingnglsiunit out of the middle of the townhouse
strings effectively reduced the mass of the devalmg. T. 260. This would leave a 16- to 18-foot
space between 35-foot buildings on both sidesjngathe space with very little sunlight and subject
to a slope of 10 feet over approximately 38-40 fengrhis would have very little usable benefif. |
standing on Springvale Road, one looking down &0oéd-channel would never see the gaps. T. 260.

He stated that creating gaps in the townhousegstrio reduce massing would not produce usable
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green space and would have little benefit. It wiodlowever, reduce the density which is not
appropriate because of the development’s proxitoithe CBD. T. 260.

EYA’s goal was to concentrate open space arouadpdrimeter of the site, maximize the
effective use of the historic setting, and maxinilze buffer and setbacks, and removing the need for
any waivers. T. 261. They felt it more appro@i&h achieve these benefits rather than creating
unbeneficial open space between the strings. T. 26

Mr. Youngentob testified that theul-de-sacdesign had many practical negative effects. It
requires a 90-foot turnaround for fire trucks, whpushes theul-de-saccloser to the historic house
than the turn shown on the revised SDP. It alsalevoequire a significant retaining wall because
there is approximately 150 feet of additional grémlenake the turn to Springvale Road. Therefore,
thecul-de-sads at a lower grade than the public access arearsba the current SDP, necessitating
a significant retaining wall adjacent to the higtosetting. T. 261. While many agencies were
pushing for connectivity from a planning standpptiie practical site design limitations made the
cul-de-sacundesirable because it encroached into the sefitinghe Riggs-Thompson House and
required a significant retaining wall, disconnegtthe private road from the remainder of the sife.
262.

Mr. Youngentob stated that the Applicant would mndlke right-of-way improvements listed
in MCDOT’s e-mail agreeing to the Springvale Roadess shown on the SDP (Exhibit 335). T.
263.

For the Opposition:

6. Mr. Don Grove

Mr. Grove qualified as an expert arborist. T. 27#9e believes that the density of the plan
should be reduced in order to preserve more ofldige mature trees on the site, particularly the

slow-growing oak trees in the southwest cornerhef property. T. 277. According to Mr.Grove,
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while the preliminary forest conservation plan etathat several large trees will be preserved, none
of these are on the site with the exception of somamental trees and two southern magnolia trees
near the historic house. T. 277. The trees thihbe planted to replace those trees will nevevgr

to the same size because they are overcrowdedka@itti—they are located too close to each other or
to buildings to permit an expansive root system.279. Eventually, there will be die-back of the
replacement trees. Much of the work he does awlaorist is pruning or removing trees that were
planted in developments and quickly become toceldéog their location. T. 280. An expansive root
system is necessary to achieve some of the beradfiteplacing the trees, such as reduction of
stormwater runoff through absorption. T. 281. alidition, the tree canopy will not be as large as
projected because the trees are too crowded to @rokeir expected canopy. T. 281. Even though
the preliminary forest conservation plan may mdet technical requirements of Montgomery
County’s forest conservation law, in his opinidrdees not meet the intent. T. 282.

He thinks that the most important trees to presame the oldest and slowest growing trees,
the White Oaks concentrated in the southwest carhfre property. T. 283. The density should be
reduced to preserve those trees. T. 283. It takasye amount of protected area to preservege lar
tree—a 30-inch diameter tree has a critical roatezof approximately 90 feet. He stated that he is
not in a position, however, to redesign the site284.

Even though the development may meet the prowssminthe Montgomery County forest
preservation law, the law doesn’t meet the expectatof Montgomery County residents who came
to the area because of the number of large, maess. T. 284.

He believes that it is preferable to have a simgtber than double row of street trees along
Springvale Road because crowded trees are moreide to disease and don’t receive sufficient
light to grow well. T. 285. The taller existingeés are more capable of mitigating the view of the

tall buildings in the CBD. T. 286.
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On cross-examination, Mr. Grove testified that steeet trees along Springvale Road will
probably grow to be 60-80 feet tall. T. 290. Hyeesed that the County’s forest preservation lansdoe
not preclude the removal of trees and when treeseanoved, the law requires replanting either on-
site or off-site. T. 292. If trees are planteftsfe, they lose their benefit to the local comntyn
although they provide different benefits as foredt. 292. He believes that the County’'s forest
conservation law, in this instance, doesn't meiritent due to the loss of the mature trees an thi
site. T. 293. Elimination of the existing alley ¢the eastern side of the side and moving the
townhouse strings back out of the buffer is a “stefhe right direction”. T. 299. He acknowledged
that the prior plan submitted by those in oppositMuld also result in significant tree loss. 143

7. Jean Cavanaugh

Ms. Cavanaugh testified as an individual opposetti¢ application. She felt that retention of
more of the mature trees is necessary for the grde be compatible with the surrounding
community. Right now, according to Ms. Cavanaubk, County’s tree canopy tool reports that the
canopy over the Chelsea School site covers 46%hefproperty. The tree canopy over the
surrounding neighborhood is currently 70%,; sheevels that the percentage of tree canopy should
remain consistent throughout the neighborhood31ID. She provided a list of particular trees that
she believes should be preserved on the prop@it®ll. She presented slides showing some of the
existing trees listed on the preliminary forest semation plan (Exhibit 40(d)) as well as the trees
that would be preserved if the historic settinglétermined to be the 1.4-acre parcel (Parcel T3).
312. She does not know whether any of these ey be preserved under the new (R-T 12.5)
SDP. T. 313.

On cross-examination, she acknowledged that tpareston of the open area on the revised
SDP allows many more trees to be preserved inghblic access space/environmental setting. T.

317. She has not had the opportunity to calculeenew tree cover.
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8. Vicki Warren

Ms. Warren is a vice president of SOECA and lieesPershing Drive. Her major concern is
the ability to integrate the historic house inte ttevelopment. T. 324. She researched the hisfory
the Plan’s recommendations for the historic settingccording to Ms. Warren, as early as the
Historic Preservation Commission’s (HPC) public fvegs, the HPC discussed, and ultimately
recommended, a dual environmental setting. Shievas that even at this stage, there was some
confusion over the recommendation, because shedfaudraft document from the Appendix with
tape over the 1.4 acre designation. T. 325. AtHIPC public hearings, Staff explained that there
would be a dual environmental study: one for thnalter area should the Chelsea School’s special
exception be approved and one for the larger (Lel,acre) area if the Chelsea School special
exception was not approved. T. 326.

This dual recommendation for the environmentdirsgtwvas explained the same way to the
Planning Board. According to Ms. Warren, she otgidia tape of the Planning Board’s worksession
for the Chelsea School site held on March 25, 1908. Warren indicated that Staff informed the
Planning Board that the customary environmentaingetvould be the entirety of the parcel on which
the property was located at the time of designatibn326. She testified that she spent considera
time researching all of the M-NCPPC files relatedhte Plan and found that this was the only time
the historic designation was discussed. T. 328.

Ms. Warren stated that in May, 1999, the Planmingrd directed Staff to draft language to
implement the dual recommendation. The languageded a statement that, “an important goal of
the Chelsea School Plan is the integration of tlggfRThompson House into the campus.” The
Sisters of the Holy Names, owners of the propertya time, stated that they would not support the

Plan unless the Chelsea School was able to locatieegproperty. T. 331.
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The language approved in May, 1999, remainedenPdan until October 28, 1999, at which
time it changed to the language which exists todiayher search of M-NCPPC files, she found no
authorization from the Planning Board for the crand. 331-332. On November 4, 1999, Nancy
Sturgeon presented the revised draft to the PlgnBoard and outlined for the Board every change
made. According to Ms. Warren, she did not mentioa change to the language relating to the
Chelsea School. T. 332.

Ms. Warren testified that the Council did not sppenuch time on the historic setting. She
found a memorandum from Council staff to the PHE@M@ittee explaining the recommendation,
again (according to Ms. Warren) indicating that snealler environmental setting was “tied” to the
special exception approval. T. 334. She integptie¢ legislative history to mean that the HPC and
the Planning Board wanted to give the Chelsea Sc¢hedlexibility to achieve their goals and, aeth
same time, protect the historic property. Shesféleht the situation today is different because the
historic house is no longer tied to an instituticumse. T. 335.

She also believes that the public hearing proeess “co-opted” when individuals changed
the language of the draft Master Plan without autlation from the Planning Board and outside of
the public process. T. 335-336. In her opinid¢rat taction violated the integrity of the process.
336.

She also testified that other aspects of the Iegie history indicate that the Master Plan
intended the environmental setting to revert to dces if the School’'s special exception expired.
During the Planning Board hearing, a representdtvehe school assured the Board members that
the environmental setting would not be “cast adfitim the remainder of the campus. T. 340.

When questioned by the Hearing Examiner why shg midt support the combined
configuration of open (public access) space andremwmental setting shown on the SDP, Ms.

Warren replied that she did not believe there weréicient protections for the property. T. 342.
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She felt that the HPC rather than the developmérdimeowner’s association would better protect
the historic resource. She also that the housesiuzsted on the original lot (i.e., P73) for asea—

it has a larger front and side yard. Finally, $&s that keeping the environmental setting as th

original parcel is a much simpler, provides morsilganforceable protection and prevents the house
from being separated from the original land. T3.35

March 26, 2012, Public Hearing

1. Ms. Judith Christensen

Ms. Christensen testified that she is a profesdidnstoric preservation planner and is
Executive Director of Montgomery Preservation, InShe testified that Montgomery Preservation
supported the preservation of both the house amadrilginal environmental setting because, together,
they recreate the sense of a different time. T. B8 house was a pre-civil war frame house lwyilt
George Washington Riggs and expanded in 1866 bliawWiilThompson. She submitted a picture of
the home during Riggs’ occupancy which showed tlmalrsetting of the property. She then
submitted a map of the property during William Thmson’s era, which described the house as a
“country estate in a park-like setting, architeatlyr sophisticate as a rare example of Silver Sprin
estate architecture. T. 98. A topographical mamrstted as part of the Maryland Historical Trust
Inventory Plan shows that the house sits atop médrkable hill and promontory” between Georgia
Avenue and Colesville Road. According to Ms. Ciensen, the house was noted in many places for
its “choice land embellished by an elegant residesitractively located in the center of the place
containing fine forests, beautiful trees and lawhs99.

Ms. Christensen described the process by whichhthese was designated as a historic
property. Staff of the Historic Preservation Corssion identify potential sites, research them, and
submit a Maryland Historic Trust designation foram the property. After submission of the form,

Staff reports the existing conditions, and consdethether it conforms with the criteria for
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designation as a historic resource to the HPC askkema recommendation whether to designate the
site. The HPC holds a public hearing; its resgalitsi is to recommend to the County’s legislators
whether the site meets the criteria for designasienforth in Chapter 24A of the County Code.
Typically, the HPC will identify the significancef dhe site and recommend the extent of the
environmental setting, as both the historic sitadsjust a building; it is the combined buildingda
setting. T. 100-102.

Ms. Christensen testified that she could find ame place during the HPC’s public hearing
where the Commission members discussed the envaatainsetting of the house. The transcript of
the hearing indicates that those attending indicttat the house was sited facing Georgia Avenue so
that it was a significant feature to those trawgllon that road; the location advertised their weal
prosperity, and there ability to build a fine caynéstate. T. 103. According to Ms. Christensen,
some of those at the HPC public hearing felt thatsetting should be the 1.4-acre residue of the la
originally belonging to the owners. T. 104. Thesas a desire that the recommendation
accommodate both the possibility of the school pgow the property and the opposite outcome.
The M-NCPPC zoning analyst assigned to the Ché&sbkaol special exception requested they make
their recommendation on the environmental settingry precise and specific” because of its
significant impact on the special exception. T4.10Ultimately, the HPC voted to have a dual
recommendation dependent on whether the ChelsemBgbecial exception proceeded.

Ms. Christensen believes that the HPC made therdoammendation to protect the historic
character of the house. A photograph of the ptgpom the 1920’s shows the elegant house
surrounded by trees, driveways, lawns, gardensaamdrking farm. T. 104. She submitted a 1963
subdivision map of the property. Ms. Christensstitied that the 1.4 acre parcel resulted from the
economic troubles of the owners during the DepoessiThe owners were heavily mortgaged and

eventually lost the home to foreclosure. Priorthie foreclosure, however, they subdivided the
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current 5-acre site, and sold it to the Evanswoesogiation. They chose to retain, however, the 1.4
acre parcel (i.e., Parcel 73) surrounding the homel05. The parcel, therefore, was established
prior to purchase by the Sisters of the Holy NanmiEs105.

Ms. Christensen testified that Chelsea Schoolan plor development was to create an
academic quad with a green area in the middle.o/licg to the special exception documents, this
was intended to “further define a more campus-Bkeironment and provide accessible outdoor
[indecipherable] that does not presently existhat facility.” T. 111. The Chelsea School never
implemented the special exception plans. T. lli2her opinion, the history behind the Master Plan
recommendation for the property was always “vemgftd to state that it was only for this particular
use, and it was tied very tightly to the speciateption which demanded that all of these conditions
be met. T. 113.

When questioned whether there was a significdfégrdnce between the 1.3-1.5 acres of open
space shown on the revised SDP and the 1.4-accelP&, Ms. Christensen stated that she could
“live with” the open space shown on the SDP if thstoric Preservation had “total oversight over it”
and development within the area were “subject toH®C work permit.” T. 115, 144. In her
opinion, HOA ownership of the public access placaulin’t sufficiently protect the setting of the
house because the HOA and the homeowners woulddiffiesent goals and vested interests for the
open area than would the HPC. T. 115. The HOA mant tot lots, bike racks, sandboxes, and
other items which, because they are not structaralusually allowed by right. T. 116. While she
thinks those uses should be accommodated, she rdmebelieve that the HOA has the same
understanding and experience to be able to lobatsettypes of items on the site without affecting
the historic property. She also believes that weoeccupies the property (in her opinion probably

small non-profit) will also need accommodationshie area surrounding the house.
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In her opinion, based on experience, she belithaebest mechanism to define the competing
needs is to develop a master plan for the siteioapp by the HPC, so that all of the competing
needs could be addressed at one time. She téshi retention of the 1.4-acre parcel on whieh th
house was previously sited is the simplest, easiedt most definable way to protect the historic
resource. T.122-123. It also retains more offthietage view.

While Ms. Christensen stated she could “live withfi effective environmental setting
combining the public access area and the 37,058redoot environmental setting if subject to the
jurisdiction of the HPC, she testified that theadeas “scary” because of the failure of the Chelsea
School to fulfill its promises made to the Couramild the Board of Appeals. T. 147. The other
potential solution would be for the Council to adéhe Master Plan to redefine the environmental
setting to what is shown on the SDP. T. 148. Iskmves outright prohibiting any structures on the
property would not address the needs of those whkarl the development. T. 146.

2. Mr. Tom Armstrong

Mr. Armstrong, who is the Secretary of SOECA, saat he did not think that the density and
massing of the project had been significantly reducT. 152. With regard to massing, he testified
that while the townhouse strings north of the gevstreet had been reduced, the strings to thé sout
had been lengthened. T. 152. The lengths ofttiregs north of the private road were reduced from
132 feet to 120 feet, but the strings south ofpttieate road were increased from 110 feet to 120 fe
T. 152. Thus, the total length of the stringseduced only by 2 feet—from 242 feet to 240 feet. T
152.

Similarly, he testified that while the landscapedws between the strings had been widened
by four feet, the unit width in three of the stsngcreased from 36 to 38 feet. Therefore, thesrés
the units facing Springvale have increased from &% to 240 feet. T. 152. According to Mr.

Armstrong, under the prior proposal the residelds@Springvale would have faced a 390-foot wide
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development from the end of one string to the othiéh mews and private alleys in between. Of
those 390 feet, he calculated that 234 of it (&pWould consist of the townhouse facades. In the
current version, Springvale road residents will f@el04-foot wide development, 240 feet of which
(or 59.4%) would be the townhouse facades. Heebed that these “small tweaks” make for a
reduction in massing that is “infinitesimal”. 54

Mr. Armstrong also didn’t think that the overalerkity had been significantly reduced
because it is still a dramatic increase over thesile in the surrounding area. In his opinidre t
comparables were not persuasive because eighe afottmparables were outside the North and West
Silver Spring Master Plan area and therefore werterelevant. T. 154. Assuming they were
relevant, in his opinion the comparables providgdENA did not support the compatibility with this
neighborhood because most were located either tiyirem major highways or adjacent to
nonresidential properties. They are not compariabhés opinion, to the Chelsea School because it i
accessed only by interior streets. T. 154. Ha thstified specifically as to why the other townke
developments differed from the location of the msgd Chelsea Court:

6. Rose Dale Park is less than half a block from Whisao Avenue directly behind a multi-
story CBD-1 zoned building and is 10.6 units peeac

7. The Kaz development is located on Georgia Avenue adjacent to another R-T 12.5
development. It had a proposed density of 10.7sumer acre, but has abandoned its
development plans.

8. Bonaire Court is located on Sligo Avenue, whichnsarterial road, and adjacent to a five-
story apartment building. It has a density of Ling@s per acre.

9. Good Counsel is located on Georgia Avenue, a nfagihhway, at the corner of Archola
Avenue, with a density of 13.7 units per acre ahdress a lot with commercial
developments. It directly abuts the Wheaton CBD.

10.Winchester Plyers Mill is also on Georgia Avenud.16.0 units per acre, it is the highest
density which EYA claims is comparable to the némihood and was explicitly
recommended for R-T zoning in the Master Plan158-157.
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He believes that comparables for the developmemildibe taken from the geographic area covered
by the Master Plan. EYA did not submit some okthdevelopments as comparables:

10.Woodside Way, which is at f&Street and Second Avenue, both major roads. slaha
density of 5.9 units per acre. T. 158.

11.Leighton’s Addition Woodside, also located on Geémrgvenue and Grace Church
Road, with a density of 8.5 units per acre. T..159

12.Courts of Woodside, located on Georgia Avenue ateNdrive, is developed at 9.7
units per acre.

13. Fairview Court is on Fairview Avenue, which is reomajor road, but abuts a CBD
and has 8.7 units per acre.

14.National Park Seminary abuts the Army’s Forest Glanex and has a density of 8.7
units per acre.

15.Woodside Mews on Third Avenue abuts the MARC traankd has 9.8 units per acre.

16.Woodside Station, at Georgia Avenue and Springe§tre developed at 11.4 units per
acre and the townhouse strings are shorter.

17.Woodside townhouses located at Georgia Avenue dtav@ Place are developed at
11.6 units per acre; and

18.The Locust Grove townhouses, at Georgia Avenuelaadst Grove Road, is right at

the exit ramp of the inner loop of the Beltway aatults a commercial area. It is

developed at 11.8 units per acre.

Six of the comparables located within the MastanRarea are located on a major highway
and the rest abut nonresidential uses. All of theosording to Mr. Armstrong, are less density that
the proposed development. T. 158-160. Nor shMBDUs be a contributing factor to the density
proposed because they do not relate to compafilbr has the developer taken advantage of the
MPDU density bonus. T. 161.

On cross-examination, Mr. Armstrong acknowleddeat &ll of the townhouse projects that

EYA cited were also adjacent to single-family hom#&s 163.
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3. Ms. Maria Schmit

Ms. Schmit distinguished some of the comparablentmuse developments submitted by
EYA because they were part of planned mixed-usenzanities and were not incorporated into an
existing R-60 neighborhood. According to Ms. Sdhfal¥A’s project at Potomac Park (located at I-
270 and Montrose Road) consists of around 150 towsés, two high-rise condominium towers,
office buildings and retail stores. It has an B8cent tree canopy using a web-based tool provided
by Montgomery County. T. 168.

Clarendon Market Commons in Virginia, another EY#oject, is also part of a master
planned, mixed use community. The townhouses layeeal “barracks-style” with street-facing end
units. Some of the strings back into the retaiitee T. 168. The townhouses back to alleys which
are not screened from the road. T. 169.

The National Park Seminary project consists ofrtapents, townhouses and single-family
homes. It was not part of an existing developmamd the tree canopy is 7.5%. She took
photographs of the alleys from the street. EYA&r@ron Hill project has similar alleyways with
garages below and balconies above, which she uaddssis what they are proposing at the Chelsea
School site. This development has 11.5% tree ganop

In her opinion, the revised SDP fails to incorpertne Master Plan’s guidelines. She believes
the arrangement of townhouse strings in “barraggs-trows changes little from the prior SDP. She
believes that Mr. Iraola was “unable to articulateiv this SDP complied with the Plan other than to
see it was still fee simple ownership with doorsirig Springvale Road. T. 173. She believes that
some of the developments mentioned by Mr. Armstrengh as Courts of Woodside, Ottawa Place,
and Fairview Courts are more comparable because @@ shorter townhouse rows, more tree
canopy, and are closer to the density in the SOE@#&hborhood. T. 174-176. To be more

compatible, EYA should commit to preserving moeef on the property, particularly the mature red
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and white oaks, thereby maintaining the canopy #iaelds the neighborhood from the CBD.
According to Ms. Schmit, there should only be omeess point from the development to the
surrounding community to protect the neighborhcodf cut-through traffic. T. 179.

When asked to view the model of Clarendon Pladk thie assumption that the alleys would
not be seen, Ms. Schmit stated that the developmentld “definitely be more acceptable,
absolutely.” T. 184.

4. Mr. Peter Perenyi

In Mr. Perenyi’s opinion, the Planning Board anechinical Staff minimized the problem of
cut-through traffic under the revised plan. T. 19%hen he moved to the neighborhood in the early
1990's, cut-through traffic made walking on theests hazardous. T. 196. This problem was
significantly reduced when the traffic protectiotarp was implemented, which made a “major
difference”. T. 197. The traffic protection platocked downtown access to Pershing Drive, which
is exactly where the proposed private road willsexand will now divert traffic. While the time
travel study performed by the traffic expert mayd@&@een made during the evening peak hour, the
same could have been said for the traffic prioth® roadway restrictions put into place by the
County. He does not think that two trials weresistent, and that growth of downtown development
in the coming years, combined with the loss ofreelalong Wayne Avenue, will exacerbate traffic
congestion in the area. T. 199. He pointed oat thaffic from the existing school use onto
Springvale Lane is not peak hour in the afterno®n199. He is concerned because a representative
of the Police Traffic Department informed him thedffic signs could not be enforced on private
property. He is not sure how one could tell wheth@lriver is a resident or legitimate visitor, ar
trespasser. T. 201. The intersection of Ellswanive and the entrance to the Silver Spring liprar

is one of the busiest in the community. If thergrivate drive, people are going to see it andlit
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be a very attractive nuisance. T. 201. While éhleas been a huge improvement to the traffic
situation in the neighborhood, residents still geeple ignoring the signs. T. 206.

5. Mr. Michael Gurwitz

Mr. Gurwitz testified that EYA has failed to addsethe massing and density issues identified
in the remand order. The photograph he submitiemithe record is an actual barracks. With the
prior SDP, he would have see row after row of salall stretching all the way across the Chelsea
School property. This SDP is not better; he wabasee 60 feet of townhouses arranged in parallel
rows like barracks. T. 206. He is very disappsinthat EYA did not do more—EYA could have
broken up the rows into smaller, less bulky seatitlmpermit more light and greenery and possibly
save more trees. T.205-208.

Mr. Gurwitz stated that he remains “absolutely aggal” to the Springvale Lane access. The
current traffic protection plan demonstrates thattbrough traffic does exist when permitted. Here
the traffic will be able to use the private roadatmid the restriction against northbound traffit o
Ellsworth. With the increasing development in ©BD, he finds that EYA’s assurance that there
will be no through traffic to be “conjecture andesplation”. This is in part because he does not
believe that the private restrictions are easilyomeable—he produced an Attorney General’s
opinion which, in his opinion, states that privaific signs are not enforceable on private proper
He also finds it unrealistic to think that the desiats will be able to distinguish between residents
visitors, and trespassers. T. 208-213.

Nor does he believe that the channelization measat the Springvale Road access will
successful divert traffic onto Pershing Drive. Adiing to Mr. Gurwitz, the intersection of Pershing
Drive and Dale Drive is close to a steep hill aag kery poor site distance. He thinks that people
will use Springvale to turn north onto Ellsworthi@r to get to the Beltway. He also stated that

people, in his experience, ignore channelizatiothows such as “pork chops”. He has seen several
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people at his parent’s retirement community makede left at such a turn. T. 214. If people begin
taking wide lefts here, headlights from the cardl whine into the windows of homes along
Springvale Road. T.214-215.

He further testified that EYA is under no legaligation to have dual access to the property.
He checked with the Fire Marshall and was told thatoffice would accept a single entrance to the
property. In addition, one of the reasons thatilade-saowvas rejected for the prior SDP was that the
road would have been considered a tertiary streeduse it served more than 76 units. The revised
SDP serves only 64 units, therefore, it is no lormeertiary road. T. 216-219. He stated that the
Cameron Hill project, which has 57 units, has anlsingle entrance. Alternative, one could put two
access points on Ellsworth or de@-de-sacor “T” at the end of the interior road. T. 221-22Be
does not understand why vehicular connectivityoisnsportant if EYA's motto is “walkability”. T.
223.

Mr. Gurwitz was also concerned about spilloveikpay. He quoted Francoise Carrier, who
(according to Mr. Gurwitz) said that such parkingswa source of friction between neighbors. T.
224. He believes that EYA's revised SDP fails ddrass the roadway alignment issues identified in
the remand order. T. 228.

On cross-examination, he acknowledged that thstiagi traffic restrictions were working
well.

6. Mr. Kenneth Doggett

Mr. Doggett, who qualified as an expert in urb@&sign and planning during the first public
hearings, testified that there were several problenth the revised SDP in his opinion. 6/30/11
T.19, 5/26/12 T. 252-253. He prepared an alteragblan which, in his opinion, is an improved

design because it (1) preserves more of the métees on the site, (2) retains the configuration of
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the environmental setting surrounding the histdrause, and (3) adds more varied trees to the
frontage along Springvale. T. 255.

He believes that the environmental setting shaneldhe 1.4 acre parcel on which the house
was located prior to purchase of the entire sitéhieySisters of the Holy Names. In his opiniom th
most significant view of the house is from the fowdst because it provides the most side and front
yard for the house. He stated that once the aresduced by road improvements and setbacks, there
won’t be much of the yard left. T. 252-253. Th@npromises the setting because the house was
built to take advantage of that particular aspddte rear of the house is oriented towards thehnort
therefore, he did not believe opening up the nontlterner of the property had a significant impact.
T. 264-265. Designating Parcel 73 as the envirgnalesetting opens up the front and side yards of
the house. T. 269. He opined that the only ptatedor the house is to have all of the settingem
the jurisdiction of the Historic Preservation Coresion. T. 257-262.

The design goal for his plan was to save as ma®g tas possible, according to Mr. Doggett.
In his opinion, the revised SDP will sacrifice twbthe finest trees (i.e., some very old beechslree
on the site; his plan saves those trees. His @taomplishes this by eliminating one house in each
townhouse string to create greater setbacks frarb#itkyards of the Cedar Street homes and from
Springvale Road. He opined that the double-rowstadet trees shown in the revised plan is out of
character with the surrounding neighborhood; hes ke additional depth to create more informal
tree plantings rather than in regimented rows nsorelar to those in the surrounding single-family
homes. T. 254-255. In his opinion, the maximunmbar of units that may be achieved and be
compatible with the surrounding neighborhood is @klling units per acre; he believes that this is
appropriate in an urban setting for a transitiatetelopment. T. 278.

Mr. Doggett did not believe that EYA’'s model of iClarendon project really depicts what

people would see once the Chelsea School projecnistructed. This is because there are no-cross
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angled units, only straight rows from SpringvaleaBdo the southern property line. In his opinion,
breaking up the strings into four units each isfgrable to the existing plan. T. 256-260. The
Clarendon project also differs because it is adjat®retail/industrial. T. 294.

7. Ms. Kathleen Samiy:

Ms. Samiy testified that she was a resident amsi®ent of SOECA. She believes that the
new plan fails to address the issues on remandording to Ms. Samiy, the community feels very
strongly about several issues relating to the egviSDP.

In her testimony prior to remand, she mentionext the zoning neighborhood consisted of
“gray” and “green” zones, the gray being the CBId #me green being the area north of Cedar Street.
For her, the green zone included the mature ttesstower over the houses adjacent to the CBD;
without these trees, she believes that the greee wdl go gray. T. 298. The existing urban fases
collectively define the “environmental buffer linbétween two vastly different zones. T. 298-299.

In Ms. Samiy’s opinion, it is a privilege to dewpl the Chelsea School site, because the
master plan calls for very careful considerationttté buffer between the CBD and the SOECA
neighborhood. She believes that development of pitoperty is a privilege which should be
implemented responsibly and be respectful of th@éureatrees which define and sustain the
neighborhood. According to Ms. Cavanaugh, 77 &é@8otrees which now exist on the property will
be destroyed. In her opinion, in order to be catilple with the surrounding area, there shouldde n
net loss of tree canopy. T. 300-301.

Ms. Samiy also testified that the community i®stly opposed to the private street because
it violates the intent of the traffic managemerdarpbn the surrounding streets, which is to limig an
addition of cars into the narrow streets in thelmeast corner of Evanswood. T. 301.

In addition, Ms. Samiy testified that the commurstill believes that the density and massing

of the project is too great. The Applicant’s extsldo not take into account the site’s topography,
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which rises approximately 44 feet from Ellsworthiv@rto Pershing Drive. As a result, Ms. Samiy

testified that neither stormwater nor sewage canappropriately managed because there is
insufficient green area in the developed portiohef property, especially considering the additiona

development under construction in the CBD. Ms. i$astated that portions of the CBD are subject

to a consent order between the EPA and the WSS&ubedhe existing sewage pipe is undersized
and there have been overflows. T. 304-305.

In her opinion, the developer has not demonstrdtedlexibility of design permitted by the
purpose clause of the R-T Zone; the revised SDPhsts 20-foot alleys even though all other
townhouse developments in the master plan area hagkyards. In addition, she listed other
detrimental (in her opinion) impacts that have cleinged from the first SDP:

1. The townhouses are four stories; the surroundimgdsoare two-three stories;

2. The community lives on public roads; the developnias a private street;

3. EYA has not changed the long rows of barracks;

4. Both plans call for losing all trees;

5. Both plans have townhouses within Parcel 73; and

6. Both plans create the potential for cut-througffita T. 311-313.
She does not find that the revised SDP pays seiffficdeference to the neighbors’ concerns. On
cross-examination, she testified that she does titeeiraffic signs in the neighborhood. T. 336.

8. Ms. Anne Spielberg

Ms. Spielberg testified that the District Counédund that the development must be
compatible with the older, single-family detachesimes in the neighborhood because Colesville
Towers and Springvale Terrace were on the perinwdténe neighborhood and didn't significantly
change the single-family character. T. 339. Sbesdhot find that the revised SDP is compatible

with the neighborhood because it simply reducesd#@esity, but not the massing and design of the
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development. The design should be achieved byidemsg the location, the surrounding uses, and
the planning principles set forth in the MastemPId. 339-340.
According to Ms. Spielberg, the Master Plan afatad the following planning principles:
4. The transition at this location should be by use aot by type of structure; thus the Plan
recommended special exceptions in single-familacetd structures for the transition in

this area;

5. Where the Master Plan did recommend R-T zoningedommended protecting the
interior blocks; and

6. The Plan mentions that townhouse zoning is appaigfor locations on arterial roads or
commercial areas. T. 339-340.

She does not believe the revised SDP implememsetiplanning principles because the
density is significantly out of proportion to thersounding R-60 community and is higher than any
of the townhouse developments within the mastem pl@a. She does not feel that the massing is
compatible with the surrounding neighborhood beeatiss concentrated on the western portion of
the site—if one eliminates the combined environrakseétting and public access space, the density
equals 16.36 acres or two and one-half times tisigeof the surrounding homes. T. 342. In her
opinion, a more compatible density would be thaiwodside Way on 16Street. It is zoned R-T 8
and is just under 6 dwelling units/acre. T. 343ren some of the denser townhouse projects along
Georgia Avenue are still lower than the proposeceibpment at 9 units per acre. T. 343-344.

According to Ms. Spielberg, a lower density woaldo help to address the major concerns of
the community — loss of tree cover, cut-througHfittapermit more creative groupings of the
townhouse strings, and prevent spillover parkimgnfthe tandem garages. She believes that the R-T
8 Zone would also permit the Council’'s affordabteusing goals to be met, as 7 MPDUs could be
placed on the site with the bonus density. T.-344. When asked whether her opinion would
change if landscaping and screening preventedrber §eeing the entire row of townhomes, she

stated that the fagade along Springvale Road HaslBcincreased because some of the units have
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been widened. In her opinion, the problem with dlegign of the revised SDP is that it is still long

strings of rows. She would prefer to see smallgsters of rows. T. 353.

March 30, 2012, Public Hearing

1. Mr. John Millson

Mr. Millson testified that he lives directly aceo$Springvale Road from the proposed private
street access. He considers the “pork chop” deamgrimprovement because it will help with
headlights that might shine into his window. T8.7-

Mr. Millson testified that the Applicant’s timeatvel study didn’t meet the “test of time”. T.
28. He explained that the time travel study wasvéid because it doesn’t project future traffic
conditions. In his opinion, congestion along Cedireet, particularly the segment between
Ellsworth Drive and Colesville Road, is going tot geuch worse. Therefore, he believes that
pressure is going to increase for traffic to take private road. When asked whether transit uie wi
ease that pressure, he stated that the purplevlihactually remove car lanes from Wayne Avenue.
T. 32-36.

Based solely on time travels, one could argue thatexisting traffic restrictions in the
neighborhood weren’'t necessary, according to Milsei. Yet, when he moved to his home in the
early 1990’s, he saw a steady stream of cars imihing rush hour along Springvale Lane and in
the evening the stream would reverse. After ta#itrprotection plan was implemented, this traffic
ceased. He believes the restrictions are effecfive39.

In his opinion, the safest design is thé-de-sacbecause of the uncertainty regarding future
traffic, even if EYA may lose a few units. Theravie been several proposals for the Silver Spring
CBD which have been proposed and then failed. rAfte proposals fell through, one could argue

that the traffic restrictions weren’t necessarywvbleer, they became necessary over time. T. 36. He
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was told by MCDOT that the County could not enfottve signage on private property; he observes
people violating the restrictions, but he doesalt the police because they are too busy.

For the Applicant

2. Mr. Aakash Thakkar

Mr. Thakkar presented rebuttal testimony on bebhlhe Applicant. He stated that, to the
extent possible, EYA would try to provide soluticimsthe problems that had been raised during the
opposition’s testimony in the form of binding eleme T. 49.

He believes that an assumption that traffic wilrease as downtown Silver Spring develops
is somewhat speculative. Anecdotally, he seemarg@onal culture shift in attitudes toward use of
transit and living in “walkable” communities. Inshoffice, there are individuals who refuse to own
cars, which creates difficulties in his professidrhey live in locations like the subject propelnd
if it's necessary to use a car, these people w#l a Zip car. He believes this situation will ease
when the purple line is constructed. T. 50. Ia @pinion, traffic congestion on Colesville may
decrease due to the combination of state and feddgrastructure improvements and the cultural
shift. T. 50. EYA still includes two-car garagbscause the parking regulations require it (and
possibly market forces). They offer the optionhaling a one-car garage in their developments in
the District of Columbia. T. 51-52. There are @ating interests because while some of their
residents want smaller garages, sometimes memb#re community are concerned about spillover
parking. T.52.

The Applicant agrees with the community that gl be protected from cut-through traffic.
He believes that the evidence shows that peoplebdy the traffic signs, and there is little cut-
through traffic as a result. T. 53-54. The Apalits attorney contacted the Montgomery County
Department of Transportation’s lead traffic engmadio confirmed that the County does write

formal traffic orders for enforcement of traffiqgas on private property, which typically consist of
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stop signs and turn restrictions. T. 55. Themefon addition to “no trespassing” signs at the
entrances, the Applicant could also have a sighipiting right turns from Ellsworth and left turns
onto Springvale which the police could enforce.5®6. He read into the record a proposed binding
element providing that the Applicant will include the HOA documents authorization for the police
to enforce traffic signs on the property and, ugde plan approval, the Applicant will request a
formal traffic order from Montgomery County perrmty enforcement of the signs. T. 57.

Mr. Thakkar testified that the Montgomery Countyanged its mind about requiring the
access to be at least 100 feet from the intersecidSpringvale Road and Pershing Drive when it
learned of the existing low traffic volumes and #meall number of vehicles the development would
add to those existing volumes at the intersectiBecause of the low volumes, combined with the
requirement that the access on Springvale Roaddbd right-in, right out, they found that the site
distance proposed was adequate. T. 59-60.

With regard to the possibility of a single-accpsit, orcul-de-sa¢ Mr. Thakkar stated that
the Applicant weighed several competing concerms.addition to the fact that Technical Staff
preferred the vehicular connectivity provided byotaccess points, they also looked at practical
impacts of thecul-de-sa¢ including its impact on the Riggs-Thompson houdde T-turn around
didn't work for emergency vehicles. Because of trade difference between Ellsworth and
Pershing, aul-de-sacwvould have required a larger radius and a 10-fetaiming wall. This would
cut into the setting of the house and create aragpa between the open space and the private road.
Because EYA believes that cut-through traffic witit be a problem, they balanced the competing
concerns with the dual access shown on the re@8del T. 60-63.

In Mr. Thakkar’s opinion, the Master Plan is cldaat the environmental setting of the Riggs-
Thompson House is 37,056 square feet. He pointédhat, at the time of the master plan hearing

before the Council, the special exception for thel€ea School had already been approved. T. 69.
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While subsequently, Council staff informed the PHEDmmittee of the dual recommendation, Mr.
Thakkar believes that when the Plan was acted ughenspecial exception was approved and the
smaller environmental setting was established enbibdy of the Plan. T. 70-71. In his opinion, the
most reasonable interpretation of the Plan is that Council intended the environmental setting
permanently to remain the 37,056 square feet, &g ¢buld have made changes to the body of the
Plan to reflect a different intent. T. 71.

Aside from the legislative history, Mr. Thakkarstiied that EYA believes that the
combination of open space and environmental seftingides a superior setting for the house. The
house will be framed within the most prominent mortof the site, and will be visible from the
northern and southern corners of the property. Adrecontributing structures will be removed, thus
opening up the historic portions of the structund the public access area will permit more peaple t
experience the full setting. Ms. Christensen fiestithat “she could live with it” provided thereeve
sufficient controls over development. There ateeohistoric settings in the County which combine
private and public land within the environmentatisg.

In order to address the citizens’ concerns overtrob of the HOA-owned open space, Mr.
Thakkar submitted a binding element committing t@strictive covenant preserving the open space
in perpetuity and requiring that any work performafier approval of the initial site plan be
accomplished by a site plan amendment, with advara the Historic Preservation Commission. T.
77-80.

With regard to stormwater and sewer, Mr. Thaklestitied that they will have to meet both
County and State requirements in order to consthécproject. Currently, the site has no stormwate
management, so stormwater improvements can onlyowepthe existing situation. As far as sewer
is concerned, their research indicates that thgra county-wide consent order which requires

developers making improvements to upgrade theiegistystem. The 220-unit apartment project
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south of Cedar Street is making significant improeats to the sewer system; they believe it's
possible for the Applicant to tie into that systemthout having to make substantial upgrades itself.
T. 81-82.

With regard to tree canopy, he estimates thateqmately 60-65% of the existing trees are
in good condition. The remaining trees are im fai poor condition. The revised SDP offers
additional open areas which may possibly permitenioges to be save or planted. According to Mr.
Thakkar, the tree canopy at 20-year growth underéirised SDP would be 1.25 to 1.3 acres which
is approximately the same area as the healthy tnedise site. Mr. Thakkar testified that the birgli
element offered by the community would require grabong Springvale Road to be saved, which is
very difficult because of the improvements, gradargl utilities that would be required along that
road. This is one reason that they have propdsediouble row of street trees along Springvale
Road. It is too early for EYA to determine whetliexes in the southwest corner may be saved
because they still have engineering for grading atikities to perform at the time of site plan
approval. The revised SDP, however, does givéAfiidicant more opportunity to save trees on-site
or replace the existing trees with on-site tre€Bhe additional open space also provides more
opportunity to provide a park-like, green settinghvirees. T. 84-86.

Finally, Mr. Thakkar testified that EYA had revied/ the actual site plans for the townhouse
projects located in Silver Spring cited by thosemposition and disagreed with the calculationhef t
densities cited. They calculated the Woodsidei@tadevelopment at Georgia Avenue and Spring
Street to be 12.26 dwelling units per acre rathantthe 11.4 dwelling units per acre described by
Mr. Armstrong. Fairview Court, which Mr. Armstrontgstified was 8.7 units per acre, the
determined was 12.38 units per acre. Finally, tbalgulated the Grace Church development at
Georgia Avenue and Grace Church at 11.95 acresrrttan the 8.5 acres quoted by Mr. Armstrong.

T. 86-87. He felt that the density proposed waetter location than some of the higher densines i
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other projects because of the high walk score ef ghe. There are a number of townhouse
communities developed under R-T 12.5 zoning witltimlower walk scores for the property. T. 89.

EYA also met with the Fire Chief to clarify the g#gtment’s position relative to a single
access to the site. According to Mr. Thakkar, M=bow (phonetic) informed him that while a single
access is permitted, dual access is preferableordaer to provide the fire engines with sufficient
turning radius, the alleys would have to be wideseglostantially, pushing the townhouse strings into
the green area surrounding the historic house.

As for compatibility, Mr. Thakkar believes thatetikompatibility of the rows along Pershing
Drive have been addressed by the large park-likinge EYA believes that Cedar Street is also
addressed by a park setting and the southern bbagdoeen addressed by pulling the units out of the
setback. He believes that the green zones oniddk,sincluding Springvale Road, addresses
compatibility concerns with the surrounding comntyni The Applicant has committed to making
the units have fronts facing Springvale Road; #aaining concern is the alleys. In his opiniom, th
Applicant has addressed this concern because lthes @b not go all the way through to Springvale
Road, and will be screened by decorative walls lamdiscaping. In order to provide additional
assurances on this, Mr. Thakkar submitted a bindlagnent committing EYA to propose a double-

row of street trees along Springvale Road at the bf site plan review. T. 90-95.



