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. STATEMENT OF THE CASE

In Petition No. S-2838, Carol E. Flynn seeks aparmf a Special Exception under
Zoning Ordinance 859-G-2.00 to allow an accessqartenent on property located at 4512
Chase Avenue, Bethesda, Maryland in the R-60 (Ratiml, One-family, Detached) Zone. The
legal description of the property is Lot 18, BloBk in the Westboro Subdivision. The Tax
Account number is 07-00541191.

On March 19, 2012, the Board of Appeals issuadtece of a public hearing before the
Hearing Examiner for July 12, 2012. Exhibit 11. feical Staff of the Maryland-National
Capital Park and Planning Commission (M-NCPPC), ainreport dated July 5, 2012,
recommended approval of the special exception, thitke (3) conditions. Exhibit 14.

A Housing Inspector from the Department of Housamgl Community Affairs (DHCA)
inspected the property on May 31, 2012. Housing eCtispector Lynn McCreary (Ms.
McCreary) reported her findings in a memorandunedidlay 31, 2012 (Exhibit 12). The
inspector found the accessory apartment had 40arsdaet of habitable space and as a result,
concluded that occupancy in the unit must be lichtteno more than two (2) occupants. Exhibit
12.

The hearing went forward as scheduled on July2022. Petitioner appeargao se.
Petitioner executed an Affidavit of Posting (Exhib8) and provided a copy of her deed (Exhibit
16) and other documents showing restoration of aiden namé. Petitioner testified in

support of the petition and agreed to meet all dbeditions set forth in the Technical Staff

! The Technical Staff report is frequently quoted paraphrased herein. The Technical Staff Repast
received via e-mail on July 5, 2012 (Exhibit 14§idy mail on July 11, 2012 (Exhibit 15).

2 Ppetitioner's deed is in her married name, Calgihir Burans. Petitioner's maiden name, Carol Elighb
Flynn, was restored by Order in 2010 and is rediécn the Deed of Trust to the property when Pt
subsequently refinanced the mortgage note. Exhifgitand 19.
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Report (Exhibit 14) and the Housing Inspector’soregExhibit 12). Ms. McCreary also testified
at the hearing. No opposition appeared at the ingari

The record was held open until July 20, 2012, itee gime for the Court Reporter to
produce the hearing transcript. The record closedcheduled. However, upon review of the
evidence and legislative history for Zoning Ordicarg 59-G-2.00(c)(1), the Hearing Examiner
determined that because Petitioner’'s 5,184 squaelét did not meet the 6,000 square feet
minimum lot size requirement of § 59-G-2.00(c)(1yaiance from the minimum lot size was
required® The Hearing Examiner reopened the record by OvsdeAugust 16, 2012, and gave
Petitioner until September 10, 2012, to advise Hlearing Examiner whether she intended to
apply for a variance and to request that the recerdain open pending resolution of her
variance application by the Board of Appeals. Extib.

In a letter dated August 21, 2012, Petitioneradatid she intended to seek a variance

from the minimum lot size requirement and requedtet the record remain open pending

% In its report, Technical Staff noted that with theeption of the minimum lot size (6,000 squaeg)fand lot
width at the front building line (60 feet), the pased special exception application complied withdurrent
development standards of the R-60 Zone as showvtheodevelopment chart provided on page 6 of the
Technical Staff report (Exhibit 14). The propertios size is 5,184 square feet and the lot widtthatfront
building line is 55 feet. Petitioner’s lot was deghin 1939 and subject to the development stasdand
requirements of the 1928 Zoning Ordinance, inclgdive minimum lot size of 5, 000 square feet ande®d
lot width minimum at the front building line. Zarg Ordinance § 59-B-5.1. states in pertinent et tany lot
recorded by deed prior to June 1, 1958, . . hisildable lot for building a one-dwelling family lyn even
though the lot may have less than the minimum fmeany residential zone. Any such lot may be depet
under the zoning development standards in effeetvthe lot was recorded. . . .” The Hearing Examin
agrees with Technical Staff's conclusion that theimum lot width at the front building line for Rébner’s
lot is grandfathered under this provision and thgreomplies with the current development standéodthe R-
60 Zone. However, the same rationale does nontifedher” the smaller lot size to meet the minimotrsize
requirements for an accessory apartment use. Z@idmance § 59-G-2.00(c) (1) provides: “The minimlot
size must be 6,000 square feet, except where tisizois larger.” A review of the legislative husf reveals
that in 1989 the minimum lot size for an accessmgrtment use was reduced from 7,500 square fécd0
square feet, the minimum lot size required forRk&0 Zone. In its opinion, the Council noted ttihe
[PHED] committee in recommending this as a minimuas concerned over the potential impact of accgssor
apartments in the older sections of the County,revtegal lots exist which are smaller than 6,000esq feet.”
Opinion,Montgomery County Ordinance No. 11-61. With thi®wledge, the Council established the
minimum lot size requirement for accessory apartmarnust be 6,000 square feet. Petitioner’s lot is
approximately 5,184 square feet in size and thezedoes not meet the minimum lot size requireniEmis, a
variance from the minimum lot size requirement ofifig Ordinance § 59-G-2.00(c) (1) is required for
Petitioner’s special exception application to pexte
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resolution of her application for a variance by Bward of Appeals. Exhibit 21. On September
10, 2012, the Hearing Examiner granted Petitionextpiest and entered an Order to keep the
record in S-2838 open until 30 days after the Badrd\ppeals acted on Petitioner’s variance
application (e.g., effective dated of Opinion). bih24.

The Board of Appeals accepted Petitioner’'s vaeaapplication (BOA Case No. A-
6400) for filing on November 8, 2013. On January 2613, the Board voted to approve the
variance, which is reflected in the Board’s resoluteffective February 12, 2013. Exhibit 27. In
a letter to the Hearing Examiner dated February2®13, Petitioner requested approval of her
pending special exception petition (Exhibit 1) amdupport of this request submitted a copy of
the Board’s resolution granting her variance agpicn. Exhibit 28. By Order dated March 5,
2013, the Hearing Examiner directed that the rectode on March 14, 2013, which is 30 days
from February 12, 2013, the effective date of theafd’s resolution granting Petitioner's
variance of 816 square feet from the 6,000 squaoerhinimum lot size requirement per Zoning
Ordinance 8 59-G-2.00(c)(1). Exhibit 29. The recdabed as scheduled.

There was no opposition to this special exceppietition, and except for the minimum
lot size requirement, the petition meets all of #tatutory requirements. However, given the
Board of Appeals’ grant of a variance from the mmam lot size requirement (Exhibit 27), and
for the reasons set forth below, the Hearing Exammecommends approval of the requested
special exception, subject to the conditions sehfim Section V of this Report.

. FACTUAL BACKGROUND
A. The Subject Property and Its Current Use
The subject property is located at 4512 Chase éegemethesda, Maryland, in the

Westboro Subdivision. The property is an interair 5,184 square feet in size and rectangular in
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shape, located on the south side of Chase Avenwebée Pearl Street/Maryland Avenue to the
west and Kentucky Avenue to the east, shown belowhe Zoning Map (Exhibit 10(b)) of the

area:
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The lot is in the R-60 zone and improved with a-story single-family dwelling.
Technical Staff described the property as folloish(bit 14, p. 3):

According to State of Maryland tax records, thesemg two-story house

constructed in 1940 and has an enclosed area 5% 2quare feet. The house
is located on a mid-block lot on Chase Avenue seagh of the street’s

intersection with Pearl Street. The lot is levedl dhne backyard is landscaped.
The site has its sole access point from Chase Asteflne home has a side
driveway with adequate space for 2 vehicles. Oeestparking is available

along one side of Chase Avere.

Technical Staff provided a location aerial pho#agdr of the area (Exhibit 14, Attachment
1), and two photographs of the front of the housleeh from Chase Avenue (Exhibit 14,

Attachment 3), shown on the next page of this repor

* The Maryland Department of Taxation and Assesssnemord (SDAT) for this property is marked as [Bithi
13.
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The Site Plan for the property, modified by Petigr to show the location of the pathway
to the accessory apartment entrance along thesielesof the property, is shown below (Exhibit

4y
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> The Site Plan does not show the screen porcletidses the wood deck in the rear of the dwellifige
porch extends to the east corner of the house wardtioe stairwell leading to the entrance to theeasory
apartment. The screen porch is shown on the Lapdsad Lighting Plan (Exhibit 6 (a)), shown on pageof
this report.
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Petitioner provided the following photographs bé tfront, side and rear views of the

property (Exhibit 9):
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B. The Surrounding Neighborhood

Technical Staff defined the general neighborhoghlich consists of approximately 62
single-family homes in the R-60 zone, as “boundAgst Virginia Avenue to the north, Harling
Lane to the south, and Maryland Avenue/Pearl Ste¢he west and Kentucky Avenue to the
east.” Exhibit 14, pp. 3 and 11. Having no evidehzethe contrary, the Hearing Examiner
accepts Staff's definition of the general neighlomrdh

The neighborhood boundary, which is depicted vatsolid line on the location map
shown below (Exhibit 14, Attachment 2), has beeawar by Technical Staff to include any

nearby properties that may be affected by a patkinicrease in density or traffic.
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Technical Staff reports (Exhibit 14, p. 11):

There are no records for any other accessory apattapecial exceptions in

the neighborhood. However, in one case, for 796itkcky Avenue, a map

reference has been found to “ADM SE 306 80”. Thare no records

associated with it. Even if this reference was &or approved special

exception, the proposed apartment will not incraaseintensity or scope of

special exception uses sufficiently to affect theaaadversely. Because the

proposed use is a residential use by definitioa,gpecial exception will not

alter the predominantly residential nature of themaa

The Hearing Examiner concurs with Technical Stafattthe proposed accessory
apartment will not adversely affect the area orngeathe residential character of the
neighborhood.

C. The Master Plan

The subject property lies within the geographieaacovered by th&ethesda Chevy
Chase Master Plamgpproved and adopted in April 1990. Technical Saalffises that there are
no Master Plan recommendations relevant to thés kibwever, a stated goal of the Master Plan
is to “[p]rovide for a balanced housing supply sattpersons of varying income levels, age,
backgrounds, and household characteristics may $uithble housing appropriate to their
needs.” Exhibit 8, p. 19. The Master Plan supp@pecial exception uses that contribute to the
housing objectives in the Master Plan.” Exhibitp8,31. More specifically, “[tjhe Plan also
endorses expanding choices of housing types byigioovof accessory apartments.” Exhibit 8,
p. 33. Thus, Technical Staff found the proposedces®ary apartment was consistent with the
Bethesda Chevy Chase Master Plarhibit 14, p. 4.

The Hearing Examiner concurs with Technical Staifause the Master Plan supports the
R-60 zoning in which accessory apartments are aiapexception use. In addition, this

accessory apartment is not visible from the steset therefore does not change the existing

structure’s appearance as a single-family dwellioigsistent with the surrounding neighborhood.
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Since the exterior of Petitioner's home will not bbanged, it will retain the residential
appearance and compatibility sought by the Mast@mn.PThe Hearing Examiner finds that the
proposed use is consistent with Bethesda Chevy Chase Master Plan.
D. The Proposed Use

Petitioner is seeking a special exception to allmnexisting accessory apartment located
in the basement of her single-family detached hohhe. accessory apartment is approximately
610 square feet in size, 407 square feet of whielCB found to be habitable. Petitioner will
occupy the main dwelling. The accessory apartnecurrently occupied by one tenant and
includes one bedroom, a full bathroom, small kitcheea, and living room as shown below on

the Floor Plan (Exhibit 5)

Apartment entrance \

Laundry room /

Kitchen area

® According to Petitioner’s Statement in supporthi$ petition, she identified the kitchen area &kitwhenette
with a studio-size refrigerator and sink.” ExhiBit Petitioner testified that the tenant currentigs the kitchen
in the main dwelling. Tr. 14.



BOA Case No. S-2838 Page 12

Petitioner and the accessory apartment tenantshéie access to and use of the laundry
room facilities. Tr.27.

Access to the accessory apartment from the driyewavia a walkway of flagstone
pavers to a concrete pathway with iron railingsnglthe east side of the house. The accessory
apartment entrance is located at the rear of theém a stairwell under the screen porch facing
the backyard. Technical Staff found “[t}he accegsapartment entrance is clearly distinct from
the entrance to the main dwelling and has the appea of a typical rear entry of a one-family
home.” Exhibit 14, p. 4. The accessory apartmeirtaane is illuminated with a porch light. A
motion sensor light on the rear corner of the homs®/ides additional illumination for the
concrete path and entrance to the stairwell. Tmerete pathway and stairwell to the accessory
apartment entrance are shown below in photograpkent from the Technical Staff report

(Exhibit 14, Attachment 4)

" Additional photographs of access to the accesspaytment entrance and lighting can be seen on®afie
the report (Exhibit 9).
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The existing landscape and lighting for the propare shown below on the Landscape

and Lighting Plan (Exhibit 6 (a)):

Exterior motion sensor lights

Accessory apartment
entrance and porch
light

Petitioner also provided a detailed landscape pfdahe front and side yards showing the
type and location of the various plantings. THenpshown below, best illustrates the location
of the bedroom window well and driveway on the waske, the flagstone walkway (stepping

stones from driveway to the front porch) in thentrgard, and the concrete walkway with iron



BOA Case No. S-2838 Page 14

railings along the east side of the house (Exlail{d)):

o

Accessory apartment entrance arf
concrete walkway

Egress window

\

'\

Flagstone walkway

Technical Staff found the lighting to be adequantd residential in character. Exhibit 14,
p. 4. Thus, Staff concluded, “The use will causeohgectionable illumination or glare as the
provided lighting is residential in character.” Exih 14, p. 10.

DHCA inspected the property on May 31, 2012, armuding Code Inspector Lynn
McCreary reported her findings in a memorandum wite same date. (Exhibit 12). The
substance of her report is set forth below:

The preliminary inspection was conducted on May 3012. The

Accessory Apartment is located in the cellar of thmuse. The issues
regarding Accessory Apartment standards are asnsll
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1. The Accessory Apartment measures 407 square fediabitable
[space]. Two persons may occupy the unit.

2. There is adequate off street parking for two vedsigharked back to
front. On street parking is available.

3. A permanently installed [cook top] along with a fatmle convection
oven may be installed in lieu of a conventionaklkén stove. All
required permits must be acquired and finalized @hd/ork must be
done in a professional, workmanlike manner.

Technical Staff reports (Exhibit 14, p. 5):

Vehicular access to the existing house and acceszpartment will be

through a driveway on the site. Parking for the nmmdivelling and the

accessory apartment can be accommodated with theavking spaces on the
driveway and with on-street parking in the neiglitoamd on the opposite of
the street. On-street parking is on the north siiehe street only. It is

restricted on weekdays between [9:00 am and 5:(J0qmd is allowed at that
time only by permit. The applicant has two restdeermits and one visitor
permit for use during the restricted times.

Technical Staff provided an analysis of the avddgoarking in the neighborhood in an
aerial photograph of the area (Exhibit 14, Attachtr®, shown below, to support the conclusion
that “[tlhere are adequate choices to ensure seffticneighborhood parking even with the

existence of an additional household on the bloEkHibit 14, p. 8.
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There are two off-street parking spaces on theedry, the minimum required under
Section 59-G-2.00(c) (3). Petitioner testified slas two vehicles and three parking permits (two
resident permits and one visitor permit) for orestrparking. Petitioner agreed to provide the
accessory apartment tenant with a parking perniitofestreet parking during the restricted
weekday periods. Tr. 33-34. Based on this infoiomatthe Hearing Examiner concurs with
Technical Staff's finding that there is adequatéstfeet parking for two vehicles on the
driveway and sufficient on-street parking to accamdate the main dwelling and accessory
apartment.

E. Traffic Impacts

Technical Staff found: “The proposed accessoryrtapgt meets the transportation
related requirements of the Adequate Public F&sliOrdinance (APF) ordinance.” Exhibit 14,
p. 4. Transportation Staff reported (Exhibit 14ta&hment 7):

Using trip generation rates included in th&cal Area Transportation Review

(LATR)/Policy Area Mobility Review (PAMR) Guidebnéhe single-family

dwelling on the property is estimated to generaie peak-hour trip during the

weekday morning (6:30 a.m. to 9:30 a.m.) and ewprith00 p.m. to 7:00

p.m.) peak periods. Using the same rates, the smgeapartment is estimated

to generate one additional peak-hour trip durirgvileekday peak periods.

Since the existing house and the accessory apadrttogether will not

generate 30 or more peak-hour trips during the dagknorning and evening

peak periods, a traffic study is not required foe tsubject petition. With

documentation of site trip generation as above,stlifgect petition satisfies

the LATR requirements of the APF test.

Policy Area Mobility Review

As noted above, the single-family dwelling and #uEessory apartment on
the property together generate less than four peak-trips during the
weekday morning and evening peak periods. The supgition is therefore
not subject to the PAMR requirements of the APE tes

Due to the small scale of the proposed use, thaiikte Examiner has no basis in this
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record to disagree with the finding of TechnicahfSeand therefore agrees that the accessory
apartment satisfies the LATR and PAMR tests and ave no adverse impact on the area
roadways and pedestrian facilities. Exhibit 145 pThere being no evidence in the record to the
contrary, the Hearing Examiner so finds.
F. Environmental Impacts
Petitioner does not propose any external changeeetsite. Technical Staff advises that
the property is exempt from the Forest Conservatiaw. Exhibit 14, p. 4. Technical Staff
further noted that “[tlhe property’s landscaping weell-maintained [and] falls within the
standards expected for a typical one-family honmd.”Based on this evidence, the Hearing
Examiner finds that Petitioner’s request will hangeadverse environmental impacts.
G. Community Response
There has been no response from the communityeregbsitive or negative, to the
subject petition.
. SUMMARY OF THE HEARING
Petitioner, Carol E. Flynn, testified at the puabhearing in support of the petition.
DHCA Housing Code Inspector, Lynn McCreary, alsstifeed as to compliance with the
Housing Code. There was no opposition at the hgarin
A. Petitioner’s Case

Petitioner Carol E. Flynn

Petitioner executed an Affidavit of Posting (ExhitB). Petitioner provided a copy of her
deed dated August 10, 2009 (Exhibit 16), deedudttdated October 26, 2010 (Exhibit 17), and
a certified copy of the Judgment of Absolute Divofrom her husband, James P. Burans, dated

August 13, 2009 (Exhibit 19). Petitioner testifidht she took sole ownership of the property in
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her married name, Carol F. Burans, because heradiwvas not final at the time of transfer.

Petitioner’'s former and current name, Carol Elizald&ynn, was restored in the final divorce
decree. Petitioner subsequently refinanced thetgage, and the Deed of Trust using her
maiden name. Tr. 6-9. Petitioner adopted the figsliand conclusions in the Technical Staff
report (Exhibit 14) as her own evidence and agteembmply with all the conditions set forth in

the report. Tr. 7-10.

Petitioner is seeking a special exception to allmw to rent out the basement of her
home. Petitioner testified that she is recenttiyed from the federal government and is working
a part-time job. She needs the additional incooneaintain the family home which she wants
to keep even though her children have moved awag {® in college and one is living on her
own). To supplement her income, Petitioner reh¢sliasement to one tenant and she occupies
the main dwelling. The basement has a full battmoone bedroom and living room area. At
present, the tenant uses the kitchen on the fast bf the main dwelling because the basement
does not have its own kitchen. Petitioner testiBae will comply with the conditions stated in
the Housing Code Inspector’s report, and will limttcupancy to no more than two people and
will install a permanent cook top with a portabteegection oven in lieu of a conventional stove.
Tr. 13, 14 and 28. Petitioner and the tenant stitire the laundry room facilities located in the
basement. Tr. 27.

Petitioner identified the Site Plan (Exhibit 4)aridscape and Lighting Plan (Exhibit 6
(a)-(c)), seven photographs of the property (Exihiand the Floor Plan (Exhibit 5).

Petitioner testified that the seven photograpbgen earlier this year and shown in
Exhibit 9, accurately depict the front, side andrreiews of her home. Access to the separate

exterior entrance to the basement is via a flagspath from the driveway (stepping stones) and
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front sidewalk that connects to a concrete path win railings along the east side of the house.
Tr. 25-26. Petitioner modified the Site Plan (Ebxh#4) to show the location of the flagstone and
concrete pathway from the driveway to the rearagme to the basement. Tr. 29-30. There is a
motion sensor light on the east side of the hoaséuminate the path to the stairwell and the
rear entrance to the accessory apartment (fourtihoghaph). A porch light is located to the
right of the apartment door (fifth photograph). Zi-22.

Petitioner identified additional lighting, showm dhe Landscape and Lighting Plan
(Exhibit 6 (a)-(c)), to the right of the front pdr,con the rear screened porch, and on the west side
(motion sensor) of the house. Tr. 17-23. The Laapsand Lighting Plan identifies the location
and type of plantings in the front and rear yardthe property. Also shown is the window well
on the west side of the house to allow safe edress the basement bedroom. Steps were built
into the well to allow for emergency exit. The wavd well is covered with plexiglass that is
easily pushed out from inside the bedroom. Tr. 24.

The driveway can accommodate two vehicles froriiaok, and possibly three if all the
vehicles are small. Petitioner testified that tneet parking is permitted on the north side of
Chase Avenue only and requires a permit duringutbek (Monday thru Friday) between the
hours of 9:00 am to 5:00 pm. Petitioner has twaacles and three parking permits: two resident
permits and one visitor permit. Petitioner’s catreenant uses the visitor parking permit which
she intends to provide to future tenants if herliappon for a special exception is granted. Tr.
15-16 and 32-34.

B. Public Agency Testimony

Housing Code Inspector Lynn McCreary
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Housing Code Inspector Lynn McCreary testifiedt tehe and her supervisor, Kevin
Martell, inspected the property on May 31, 2012 fmndings of which she included in a
memorandum of the same date. (Exhibit 12). Ms. Mea@/ found there was 407 square feet of
habitable space in the basement and determinedhaacy was limited to no more than two
people. She noted that the kitchen did not haveoees Ms. McCreary testified that it was
permissible for Petitioner to install a permanenblc top (stove burners) with a portable
convection oven in lieu of a conventional kitchéove. Ms. McCreary suggested that Petitioner
contact the Department of Permitting to obtainréguired electrical or other permits necessary
to install the cook top stove. Tr. 35-36

Ms. McCreary confirmed that there was space far wehicles on the existing driveway,
and the egress window in the bedroom complies thighbuilding code. The plexiglass covering
the window is similar to a screen and easily push#dirom the inside to allow for emergency
exit. There was adequate exterior lighting and s&de the accessory apartment entrance was
safe. It was Ms. McCreary’s opinion that the prambaccessory apartment will not detract from
the residential character of the neighborhood3Tr.

IV. FINDINGS AND CONCLUSIONS

A special exception is a zoning device that auttesricertain uses provided that pre-set
legislative standards and conditions are met, ttietuse conforms to the applicable master plan,
and that it is compatible with the existing neigtitmmd. Each special exception petition is
evaluated in a site-specific context because angspecial exception might be appropriate in
some locations but not in others. The zoning stagstablishes both general and specific
standards for special exceptions and the Petitibiasr the burden of proof to show that the

proposed use satisfies all applicable general pedifsc standards. Technical Staff concluded
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that Petitioner will have satisfied all the requaents to obtain the special exception if she
complies with the recommended conditions. ExhiBit 1

Weighing all the testimony and evidence of recordler a “preponderance of the
evidence” standard (Code 59-G-1.21(a)), the Heafmx@miner concludes that the instant
petition meets the general and specific requiremémt the proposed use as long as Petitioner
complies with the recommended conditions set fortRart V, below.

A. Standard for Evaluation

The standard for evaluation prescribed in Codei@e&9-G-1.2.1 requires consideration
of the inherent and non-inherent adverse effecte@proposed use at the proposed location, on
nearby properties and in the general neighborhootherent adverse effects are “the physical
and operational characteristics necessarily assaciith the particular use, regardless of its
physical size or scale of operations.” Code Sachi8-G-1.2.1. Inherent adverse effects alone
are not a sufficient basis for denial of a speetateption. Non-inherent adverse effects are
“physical and operational characteristics not neaely associated with the particular use, or
adverse effects created by unusual characterstitse site.” Id. Non-inherent adverse effects,
alone or in conjunction with inherent effects, arsufficient basis to deny a special exception.

Technical Staff have identified seven charact@ssto consider in analyzing inherent and
non-inherent effects: size, scale, scope, lightsejatraffic and environment. For the instant
case, analysis of inherent and non-inherent adveifeets must establish what physical and
operational characteristics are necessarily adsociawith an accessory apartment.
Characteristics of the proposed accessory apartthahtare consistent with the “necessarily
associated” characteristics of accessory apartmaifitbe considered inherent adverse effects,

while those characteristics of the proposed uskedlenot necessarily associated with accessory
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apartments, or that are created by unusual sitelittmms, will be considered non-inherent

effects. The inherent and non-inherent effects tbantified must then be analyzed to determine
whether these effects are acceptable or would eradverse impacts sufficient to result in

denial.

Technical Staff lists the following inherent chetexistics of accessory apartments
(Exhibit 14, p. 7):

(1) The existence of the apartment as a separdity élom the main

living unit but sharing a party wall with it;

(2) The provision within the apartment of the neseeg facilities, spaces,

and floor area to qualify as habitable space uttie@applicable code
provisions;

(3) A separate entrance and walkway and suffia@eterior lighting;

(4) Sufficient parking;

(5) The existence of an additional household on ghe with resulting

additional activity including more use of outdoopase and more
pedestrian, traffic, and parking activity; and

(6) The potential for additional noise.

The Hearing Examiner concludes that, in general, acessory apartment has
characteristics similar to a single-family residemath only a modest increase in traffic, parking
and noise that would be consistent with a largemilfaoccupying a single-family residence.
Thus, the inherent effects of an accessory apattmenld include the fact that an additional
resident (or residents) will be added to the neighbod, with the concomitant possibility of an
additional vehicle or two.

Technical Staff found that there are no non-inhedverse effects arising from the
accessory apartment. In support of this conclysiechnical Staff summarized the evidence as
follows (Exhibit 14, p. 8):

In the instant case, there are no adverse effieatsatill negatively impact the

community above and beyond those necessarily inhdme an accessory
apartment. The apartment will be located in theebwst of the main
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dwelling and is non-identifiable from the stre€fhe apartment is set up to
provide all the spaces and facilities necessargfoapartment use.

The accessory unit has a separate entrance aparttie main dwelling. The

apartment entrance is typical of a rear-entry ®lhsement of a one-family

house, making it difficult to distinguish from awyher neighborhood home.

The walkway and grounds of the accessory apartmagihtbe safe and

illuminated while consistent with typical resideattstandards.

Parking for the accessory apartment will be sudfiti There is room for two

vehicles to park on the property’s driveway. Thare adequate choices to

ensure sufficient neighborhood parking even witle tbxistence of an

additional household on the block. On street payks allowed on one side of

the street. Most other houses on the street hawvewhys that can be used for

parking as well.
Based on these findings, Staff concluded (Exhijtdl 8):

The operational and physical characteristics of preposed accessory

apartment are consistent with the inherent chanatits of an accessory

apartment use. There are no non-inherent advéesgsepresent in this case.

The Hearing Examiner agrees with Technical Staf§sessment with one exception.
The 5,184 square-foot lot size should be recognasedn unusual characteristic of the site.
However, based on the evidence presented at thenpeand considering that the Board
granted Petitioner's 816 square feet variance ftbenrequired 6,000 square-foot lot size
required for an accessory apartment use (Exhibit ¢ Hearing Examiner finds that the
smaller lot size does not create any adverse effieacthis case to warrant denial of the
special exception request. The proposed accesparinzent is located in the basement of an
existing one-family dwelling and the apartmentsr re@parate rear entrance is not visible
from the street. No exterior modifications or chas to the existing dwelling are proposed
or required to accommodate the proposed use. Thadequate parking to accommodate the

main dwelling and accessory apartment tenant ordtiveway and on the street in front of

Petitioner’s house.
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Based on the evidence in this case, and consglsize, scale, scope, light, noise,
traffic and environment, the Hearing Examiner cosanith Technical Staff and concludes
that there are no non-inherent adverse effects thenproposed use.

B. General Standards

The general standards for a special exceptionaradf in Section 59-G-1.21(a). The
Technical Staff report and the Petitioner's writtevidence and testimony provide sufficient
evidence that the general standards would be isatisf this case, as outlined below.

Sec. 59-G-1.21. General conditions.

8 59-G-1.21(a)A special exception may be granted when the Board,

the Hearing Examiner, or the District Council, dsetcase
may be, finds from a preponderance of the evidehcecord
that the proposed use:

(1) Is a permissible special exception in the zone

Conclusion An accessory apartment is a permissible speciagépan in the R-60 Zone,
pursuant to Code § 59-C-1.31(a).

(2) Complies with the standards and requirements$asét for
the use in Division 59-G-2. The fact that a prambsise
complies with all specific standards and requiretseto
grant a special exception does not create a presiomp
that the use is compatible with nearby properties,an
itself, is not sufficient to require a special epiten to be
granted.

Conclusion  Given the variance granted by the Board of egdp in BOA Case No. A-6400
(Exhibit 27), the proposed use complies with thec#fir standards set forth in §
59-G-2.00 for an accessory apartment, as outlind€thrt C, below.

(3) Will be consistent with the general plan for theyghal
development of the District, including any mastéanp
adopted by the Commission. Any decision to gradeay

special exception must be consistent with any
recommendation in a master plan regarding the
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Conclusion:

Conclusion:

appropriateness of a special exception at a paldicu

location. If the Planning Board or the Board’s hedcal

staff in its report on a special exception conckidkat

granting a particular special exception at a pactiar

location would be inconsistent with the land usgctives

of the applicable master plan, a decision to gréine

special exception must include specific findings tas

master plan consistency.
The subject property is covered by Bethesda-Chevy Master Plaapproved
and adopted in April 1990. For reasons set fantfPart 11.C of this report, the
Hearing Examiner finds that the planned use, aessmry apartment in a one-
family detached home located in the R-60 zonepissistent with the goals and
objectives of th&ethesda-Chevy Chase Master Plan
(4) Will be in harmony with the general character ok th

neighborhood considering population density, design

scale and bulk of any proposed new structuresnsitg

and character of activity, traffic and parking cotons,

and number of similar uses.
The proposed special exception would be imlbary with the general character of
the neighborhood especially because no structunahges to the home are
proposed to accommodate the accessory apartmeheréfore will maintain its
residential character. The accessory apartmentlysdontained in the basement of
an existing dwelling with a separate entrance Bipat a rear entrance for a one-
family home. Occupancy will be limited to no mdhan two people and therefore
will have only minimal impact on population densifjhere is sufficient off-street
parking and available on-street parking to accomat®dhe accessory apartment
and main dwelling. According to Transportation §tahe proposed special

exception will not have an adverse effect on vdhaictraffic or pedestrian access

or safety in the immediate area. There are noradlceessory apartment uses
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Conclusion:

Conclusion:

within the Staff-defined neighborhood. The HeariBgaminer finds that the
addition of the proposed accessory apartment tontighborhood will not be
excessive or change the residential charactereohéighborhood. Based on these
facts and the other evidence of record, the Hedfxgminer concludes, as did
Technical Staff, that the proposed use will be mrntony with the general
character of the surrounding residential neighbodho
(5) Will not be detrimental to the use, peaceful engym

economic value or development of surrounding priper

or the general neighborhood at the subject site,

irrespective of any adverse effects the use migkie hf

established elsewhere in the zone.
For the reasons set forth in the answer tgptegious section of this report, the
Hearing Examiner agrees with Technical Staff anddithat the special exception
will not be detrimental to the use, peaceful enjepim economic value, or
development of the surrounding properties or tHendd neighborhood, provided
that the special exception is operated in compéanith the listed conditions of
approval.
(6) Will cause no objectionable noise, vibrations, é&sm

odors, dust, illumination, glare, or physical adtyvat the

subject site, irrespective of any adverse effebts use

might have if established elsewhere in the zone.
Technical Staff found: “Based on the nature e tise, the proposed special
exception will cause no objectionable noise, vibra, fumes, odors, dust, or
physical activity. The use will cause no objectioleallumination or glare as the

provided lighting is residential in character.” Bxh 14, p. 10. Since the use will

be indoors and residential, the Hearing Examinercacs with Technical Staff
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and finds it will cause no objectionable noise,raitons, fumes, odors, dust,
illumination, glare or physical activity at the sedtt site.
(7) Will not, when evaluated in conjunction with exigtiand

approved special exceptions in any neighboring one-

family residential area, increase the number, istgn or

scope of special exception uses sufficiently tecafthe

area adversely or alter the predominantly residainti

nature of the area. Special exception uses tha ar

consistent with the recommendations of a masteseotor

plan do not alter the nature of an area.

Conclusion: According to Technical Staff, “[tlhe neighborttbs comprised of approximately
62 one-family detached homes.” Exhibit 14, p. léchnical Staff reported there
were no other accessory apartment uses in thebwigbod. However, Staff noted
there were no records to support one map referieieogified on the neighborhood
map as “ADM SE 306 80" at 7907 Kentucky Avenue. §h6taff could not
confirm whether there was an approved special gxaept this location. Because
the proposed use is a residential use by definiteomd permitted by special
exception in the R-60 Zone, the special exceptidhnoet alter the predominantly
residential nature of the area. The Hearing Exam@oncurs with Technical Staff
and finds that the proposed special exception, eegsidering the possibility a
special exception use may exist at 7907 Kentuckgnive as noted above, will not
increase the number, scope, or intensity of speniaéption uses sufficiently to
affect the area adversely or alter the predomigae#idential nature of the area.
(8) Will not adversely affect the health, safety, sigur

morals or general welfare of residents, visitorswarkers
in the area at the subject site, irrespective oy adverse

effects the use might have if established elsewhetiee
zone.
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Conclusion: The evidence supports the conclusion that tlopgsed use will not adversely
affect the health, safety, security, morals or gaineelfare of residents, visitors
or workers in the area of the subject site.

(9) Will be served by adequate public services andifiesi
including schools, police and fire protection, wate
sanitary sewer, public roads, storm drainage anteot
public facilities

Conclusion: Technical Staff indicates that “[tlhe proposgecial exception will be adequately
served by existing public services and facilitieSXhibit 14, p. 12. The evidence
supports this conclusion.

(A) If the special exception use requires approval of a
preliminary plan of subdivision, the Planning Board
must determine the adequacy of public facilities in
its subdivision review. In that case, approvalaof
preliminary plan of subdivision must be a condition
of the special exception.

(B) If the special exception:

() does not require approval of a new

preliminary plan of subdivision; and

(i) the determination of adequate public

facilities for the site is not currently valid for

an impact that is the same or greater than the
special exception’s impact;
then the Board of Appeals or the Hearing Examiner
must determine the adequacy of public facilities
when it considers the special exception application
The Board of Appeals or the Hearing Examiner
must consider whether the available public fa@ahti
and services will be adequate to serve the proposed
development under the Growth Policy standards in
effect when the special exception application was
submitted.

Conclusion: The special exception sought in this case will mequire approval of a
preliminary plan of subdivision. Therefore, the Bbanust consider whether the

available public facilities and services will beegdate to serve the proposed
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Conclusion:

development under the applicable Growth Policy daarls. These standards
include Local Area Transportation Review (LATR) aRdlicy Area Mobility
Review (PAMR). As indicated in Part Il. E. of threport, Transportation
Planning Staff made such reviews and concluded tteatproposed accessory
apartment use would add one additional trip dureagh of the peak-hour
weekday periods. Since the existing house, combingh the proposed
accessory apartment, would generate fewer tharot2 trips in the weekday
morning and evening peak hours, the requirementth®fLATR are satisfied
without a traffic study. For the same reason, PANRIso satisfied. Therefore,
the Transportation Staff concluded, as does theiktp&xaminer, that the instant
petition meets all the applicable Growth Policynstards.
(®) With regard to public roads, the Board or the

Hearing Examiner must further find that the

proposed development will not reduce the safety of

vehicular or pedestrian traffic.
Technical Staff found that the proposed use feadistransportation related
requirements and noted the “minimal amount of itafincrease can be
accommodated by the existing road network in thghimrhood.” Exhibit 14, p.
12. Based on the evidence of record, especiallyatailability of adequate
parking and the limited number of additional trigenerated by the special

exception, the Hearing Examiner concurs with Teciintaff and finds that the

proposed use will not reduce the safety of vehrcoitgpedestrian traffidd.

C. Specific Standards

The testimony and the exhibits of record, espictak Technical Staff Report (Exhibit
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14) and the variance granted by the Board of Agp&alBOA Case No. A-6400, provide

sufficient evidence that the specific standardsiireg by Section 59-G-2.00 are satisfied in this

case, as described below.

Sec. 59-G-2.00. Accessory apartment.

A special exception may be granted for an acceszpaytment on the same lot
as an existing one-family detached dwelling, suligthe following standards
and requirements:

(a) Dwelling unit requirements

(1) Only one accessory apartment may be created omsahee lot

as an existing one-family detached dwelling.

Conclusion: Only one accessory apartment is proposed.

(2) The accessory apartment must have at least ong pall in

Conclusion:

common with the main dwelling on a lot of one a@8,560

square feet) or less. On a lot of more than onees,aan

accessory apartment may be added to an existingfamgy

detached dwelling, or may be created through casiverof a

separate accessory structure already existing enséme lot as

the main dwelling on December 2, 1983. An accgssor

apartment may be permitted in a separate accessiugcture

built after December 2, 1983, provided:

0] The lot is 2 acres or more in size; and

(i) The apartment will house a care-giver found by Buard to
be needed to provide assistance to an elderly, ol
handicapped relative of the owner-occupant.

The accessory apartment is located in the bastenfean existing one-family

detached dwelling and therefore shares a wall mngon, as required for a lot of

this size (under one acre).

(3) An addition or extension to a main dwelling mayaperoved in

order to add additional floor space to accommodate
accessory apartment. All development standardthefzone
apply. An addition to an accessory structure ispermitted.

Page 30
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Conclusion: No new addition or extension of the main dwejlis proposed. The accessory
apartment will be located in the basement of arsteng one-family detached
dwelling.

(4) The one-family detached dwelling in which the ascBs
apartment is to be created or to which it is todseled must be
at least 5 years old on the date of application &pecial
exception.

Conclusion: The house was built in 1940. Exhibit 13. Itrdfere meets the “5 year old”
requirement.

(5) The accessory apartment must not be located ot a lo
() That is occupied by a family of unrelated persans;

(i) Where any of the following otherwise allowed restdd uses
exist: guest room for rent, boardinghouse or a ségied living
unit; or

(i)  That contains any rental residential use other than
accessory dwelling in an agricultural zone.

Conclusion: The use as proposed does not violate any gbrivsions of this subsection.
Also, a requirement that the occupancy of the madelling and the
accessory apartment meet all these standards wila lcondition of this

approval.

(6) Any separate entrance must be located so that pipeaance
of a single-family dwelling is preserved.

Conclusion: Access to the accessory apartment is througixisting separate entrance located
in the rear of the dwelling. Technical Staff foutiht “[t]he apartment entrance
has the appearance of a typical rear-entry to arbast of a one-family home.”
Exhibit 14, p. 14. Thus, there will be no changdhe residential appearance of
the dwelling.

(7) All external modifications and improvements must be
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compatible with the existing dwelling and surrourgli
properties.

Conclusion: Petitioner is not proposing any new constructenmodifications to the
exterior of the dwelling.

(8) The accessory apartment must have the same stdekess
(house number) as the main dwelling.

Conclusion: The accessory apartment will have the same agédi®the main dwelling.

(9) The accessory apartment must be subordinate tonthe
dwelling. The floor area of the accessory apartmstimited to
a maximum of 1,200 square feet. The 1,200 squaee fe
limitation does not apply to an accessory apartniecated in a
separate existing accessory structure located ensime lot as
the main dwelling. The maximum floor area for pasate
existing accessory structure must be less thanesfept of the
total floor area of the main dwelling, or 2,500 sqe feet,
whichever is less.

Conclusion: The accessory apartment, at 610 square feetsddare feet of which is habitable,
is under the maximum 1,200 square feet restricthartording to SDAT records
(Exhibit 13), the total enclosed area for the twarg dwelling is 2,056 square feet.
The Hearing Examiner finds, as did Technical Stiduét the accessory apartment
is subordinate to the main dwelling.
59-G § 2.00(b)YOwnership Requirements
(1) The owner of the lot on which the accessory apartme located must
occupy one of the dwelling units, except for bada femporary absences
not exceeding 6 months in any 12-month period. pen®d of temporary
absence may be increased by the Board upon a {ntthat a hardship
would otherwise result.
Conclusion: The Petitioner will live in the main dwelling dhe property.
(2) Except in the case of an accessory apartment thatseat the time of the
acquisition of the home by the Petitioner, one yearst have elapsed

between the date when the owner purchased the pyojsettlement date)
and the date when the special exception becomestieff. The Board
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may waive this requirement upon a finding that ardship would
otherwise result.

Conclusion: Petitioner co-owned the property with her forrhesband, James P. Burans, from
1991 until August 10, 2009, when Petitioner becaime sole owner of the
property. Exhibit 3. The deed was recorded Jantiary®2010, and is still titled in
Petitioner's married name, Carol F. Burans. ExHibit Petitioner’'s former name,
Carol Elizabeth Flynn, was restored when she wastgd a Judgment of
Absolute Divorce from her former husband on Augli8f 2009. Exhibit 19.
Petitioner subsequently refinanced the mortgagtherproperty and the existing
Deed of Trust reflects her current name, Carolligrk: Exhibit 17. Having no
evidence to the contrary, the Hearing Examinerditicht the Petitioner, known as
Carol E. Flynn and Carol F. Burans, are one instiree person and Petitioner has
owned the property since August 2009. Thus, theyeae rule has therefore been
satisfied.

(3) Under no circumstances, is the owner allowedeieive compensation for
the occupancy of more than one dwelling unit.

Conclusion: The Petitioner will receive compensation foryoahe dwelling unit as a condition
of the special exception.
(4) For purposes of this section owner means an indalidvho owns, or
whose parent or child owns, a substantial equitabiterest in the
property as determined by the Board.
Conclusion: Petitioner submitted a deed (Exhibit 16) datedyést 10, 2009, evidencing
sole ownership of the subject property. Therefohe, Hearing Examiner

concludes that this condition has been met.

(5) The restrictions under (1) and (3) above da apply if the accessory
apartment is occupied by an elderly person who lbesn a continuous
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tenant of the accessory apartment for at leaste0sy.
Conclusion: Not applicable.
8 59-G-2.00(c) Land Use Requirements
(1) The minimum lot size must be 6,000 square fatept where the
minimum lot size of the zone is larger. A propedysisting of more than
one record lot, including a fraction of a lot, i be treated as one lot if it
contains a single one-family detached dwelling ldlfconstructed prior
to October, 1967. All other development standarfdthe zone must also
apply, including setbacks, lot width, lot coveragailding height and the
standards for an accessory building in the caseafversion of such a
building.
Conclusion: As previously discussed in Part | of this rep&gtitioner’'s lot was created in
1939 and subject to the 1928 Zoning Ordinance, kvhequired a minimum 5,000
square-foot lot size. At 5,184 square feet in sexjtioner’s lot exceeds the 1928
Zoning Ordinance lot size but does not comply witle 6,000 square-foot
minimum lot size required for an accessory apartmese. However, the 816
square-foot deficiency was remedied by the varigraated in BOA Case No. A-
6400. Exhibit 27. With the exception of the lot at the front building line, the
proposed special exception complies with all otthevelopment standards in the
R-60 Zone. While Petitioner’'s lot width is 5 fdetss than required under the
current R-60 Zone, it complies with the 1928 Ordicea which required a
minimum lot width at the front building line of 36et. The following table (shown
on the next page) from the Technical Staff rep&sthibit 14, p.6), modified to

show the variance and lot width at the front buitgdline, summarizes the relevant

applicable development standards for this appboati
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Development Min/Max Provided Applicable
Standard Required Zoning Provision
Maximum Building 2.5 stories 2 stories § 59-C-1.327
Height
Minimum Lot Area 6,000 sq. ft. 5,184 sq°ft.| § 59-G-2.00(c)(1)
et s | §59-C-1.322(@)
2013)
Minimum Lot 60 ft. 55 ft? § 59-C-1.322(b)
Width at Front
Building
Line
Minimum Lot 25 ft. 55 ft. 8§ 59-C-1.322(b)
Width at Street Line
Minimum Setback 25 ft. 25 ft. 8§ 59-C-1.323(a)
from Street
Minimum Rear 20 ft. 43 ft. 8§ 59-C-
Yard 1.323(b)(2)
Setback
Maximum Building 35 percent 18 percent § 59-C-1.32¢
Coverage
Maximum Floor 1,200 sq. ft. 610 sq. ft. § 59-G-2.00(a)(9)
Area for Accessory
Apartment
Parking 2 2 in driveway | 8§ 59-G-2.00(c)(3)
4 total 2 on street

(2) An accessory apartment must not, when considareombination
with other existing or approved accessory apartmengsult in
excessive concentration of similar uses, includatiger special
exception uses, in the general neighborhood of gheposed
use(see also section G-1.21 (a)(7) which concemsessive
concentration of special exceptions in general).

Conclusion: As stated by Technical Staff, “Out of the apgpmuately 62 homes within the
neighborhood, there are no other approved specieéptions for accessory
apartments. The proposed accessory apartmentantegl, will not result in an
excessive concentration of similar uses in the ggmesighborhood.” Exhibit 14,

p. 17. The Hearing Examiner concurs with Techn®talff's conclusion and finds

8 Board of Appeals Case No. A-6400. Exhibit 27.

° Attachment to Article 59-B, Section Il, (C)(1pges that “[e]lach dwelling hereafter erected aeretd in this
zone shall occupy a lot with a minimum area of fiveusand (5,000) square feet and a minimum lothwad
fifty (50) feet at the front building line.” Seesal, Zoning Ordinance § 59-B-5.1.
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that the proposed special exception will not createexcessive concentration of
similar uses.
(3) Adequate parking must be provided. There best minimum of

2 off-street parking spaces unless the Board makéer of the
following findings:

0] More spaces are required to supplement on-streskipg; or
(i) Adequate on-street parking permits fewer off-street
spaces.

Off-street parking spaces may be in a drivewaydbluerwise must
not be located in the yard area between the frdrihe house and
the street right-of-way line.
Conclusion: As discussed in Part 11.B of this report, thare two off-street parking spaces on
the driveway and sufficient on-street parking sgage the north side of Chase
Avenue. A parking permit is required during theelw€dMonday through Friday)
from 9:00 am to 5:00 pm. Petitioner testified thhé has two cars and three on-
street parking permits. Petitioner agreed to mlea parking permit for on-street
parking to the accessory apartment tenant. The iHgu€ode Inspector
confirmed Staff’s finding of adequate off-streetlpag on the driveway. Exhibit
12; The Hearing Examiner finds, therefore, thatrinimum requirement of two
(2) off-street parking spaces has been met ane theufficient on-street parking
to accommodate the main dwelling and accessoryrapat use.
D. Additional Applicable Standards
Not only must an accessory apartment comply vighzioning requirements as set forth in
Article 59-G, it must also be approved for habdatiby the Department of Housing and
Community Affairs. As discussed in Part Il. D ¢iig Report, the Housing Code Inspector’s

report (Exhibit 12) notes certain issues and recendn that occupation of the accessory

apartment be limited to no more than two peopls.n#entioned above, Petitioner has agreed that
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no more than two people will live in the accessapartment and she will meet all conditions,
including installation of a permanent cook top st@nd portable convection oven in the kitchen,

required by the Housing Code Inspector.

V. RECOMMENDATION

Based on the foregoing analysis, | recommend ti@Petition of Carol E. Flynn, BOA
No. S-2838, which seeks a special exception foa@essory apartment to be located at 4512
Chase Avenue, Bethesda, Maryland@RANTED, with the following conditions:

1. The Petitioner is bound by her testimony, represgeris and exhibits of record, to the
extent that such testimony and evidence are idedtif this report;

2. The Petitioner must comply with the conditions feeth in the Memorandum of Lynn
McCreary, Housing Code Inspector, Division of Hogsiand Code Enforcement
(Exhibit 12):

a. The accessory apartment measure 407 square fdebithble [space].
Two persons may occupy the unit.

b. There is adequate off street parking for 2 vehigasged back to front.
On street parking is available.

c. A permanently installed cook top along with a pblkaconvection oven
may be installed in lieu of a conventional kitchsiove. All required
permits must be acquired and finalized and all waorkst be done in a
professional and workmanlike manner.

3. The Petitioner must occupy one of the dwelling s10ib the lot on which the accessory
apartment is located,

4, The accessory apartment must not be located onh thdbis occupied by a family of
unrelated persons, or where there is a guest roomemt, a boardinghouse or registered
living unit;

5. The Petitioner must not receive compensation fer docupancy of more than one

dwelling unit; and

6. The Petitioner must obtain and satisfy the requanaism of all licenses and permits,
including but not limited to building permits andauand occupancy permits necessary
to occupy the special exception premises and apéhat special exception as granted
herein. Petitioner shall at all times ensure thatspecial exception use and premises
comply with all applicable codes (including but rimtited to building, life safety and
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handicapped accessibility requirements), regulatidirectives and other governmental
requirements.

Dated: March 19, 2013

Respectfully submitted,

Tammy J. CitaraManis
Hearing Examiner



