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I.  STATEMENT OF THE CASE 

 On June 9, 2017, the Applicant, Bank of America, National Association (hereinafter, 

“Bank of America, NA” or the Applicant), filed an application for a Conditional Use pursuant to 

Zoning Ordinance §59.3.5.14.E, to permit a drive-thru for a bank to be constructed at 16531 

Frederick Road, Gaithersburg, Maryland.  The site is currently in the CRT (Commercial 

Residential Town) Zone – CRT-2.25, C-1.5, R-0.75, H-45.  Most of the subject property (7.87 

acres) is within the County’s zoning jurisdiction and is identified as Parcel B, Block A, Section 

One, Walnut Hill Subdivision (Tax Account Number 09-00794560).  A sliver of the site along the 

southwest edge (0.40 acres) is within the City of Gaithersburg’s zoning jurisdiction and is 

identified as Lands of Daniel, Daniel and Daniel, Liber 15248 Folio 55 (Tax Account Number 09-

00794571).  The site, totaling 8.28 acres, is located in the existing Walnut Hill Shopping Center 

and is owned by Walnut Hill, LLC, which has authorized the application (Exhibit 4).  See also 

amended Application Form, Exhibit 29(a).  

 The site is in an area subject to the 2010 Great Seneca Science Corridor Master Plan.  

The proposed drive-thru does not meet the limited use standards under Zoning Ordinance 

Section 59.3.5.14.E.2.a, so the Applicant is seeking conditional use approval.  

 The Office of Zoning and Administrative Hearings (OZAH) originally scheduled a public 

hearing to be held on September 22, 2017, but at the request of the Applicant (Exhibit 27), the 

hearing was postponed to October 30, 2017.   Notice of the hearing was issued on September 22, 

2017 (Exhibit 28). 

The Technical Staff of the Montgomery County Planning Department (Technical Staff or 

Staff) issued a report on October 2, 2017, recommending approval of the application, subject to 

five conditions.  Exhibit 33(a).  The Planning Board met on October 12, 2017, and voted 

unanimously (4-0) to recommend approval with the conditions recommended by Staff, with one 
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minor modification to the first condition.  The Planning Board’s recommendations are contained 

in the Chair’s letter of October 18, 2017.  Exhibit 33.    

 No correspondence either for or against the application was received by either the Hearing 

Examiner or Technical Staff (Exhibit 33(a), p. 10).  Amended plans were filed on October 25, 

2017, and are contained in Exhibits 35(a) and (b).   

The public hearing proceeded as scheduled on October 30, 2017.  The Applicant called 

five witnesses –Somer T. Cross, a land planner (Tr. 11-27); Fernanda Assurian, a Bank of 

America manager (Tr. 27-37); Bradford Fox, a civil engineer (Tr. 37-57, 78-81); Nick Driban, a 

traffic engineer (Tr. 57-67); and Edward M. Steere, a market demand analyst (Tr. 67-75).  An 

affidavit of posting (Exhibit 36); a staff report on the Adequate Public Facilities (APF) test 

(Exhibit 38); a composite plan (Exhibit 39); rendered architectural drawings of the proposed 

elevations (Exhibits 40(a) – 40(d)); an updated composite plan (Exhibit 42); a photometric study 

(Exhibit 43); and a photo of the existing monument sign (Exhibit 46) were filed at the hearing.  

There were no other witnesses, and the record was set to close on November 10, 2017. Tr. 83. 

On November 6, 2017 (i.e., after the hearing) Trudy M. W. Schwarz, a Planning Division 

Chief for the City of Gaithersburg, emailed Hearing Examiner Lynn A. Robson, asking that the 

plans be amended “so that the Canopy of the Drive-Thru not encroach into the parcel of the 

shopping center that is in the City of Gaithersburg Municipal Jurisdiction.  The zoning of the 

property does not allow the structure.”  Exhibit 48. 

A new Hearing Examiner, Martin L. Grossman, was assigned to review the entire record 

in this case and write a report and decision because the Hearing Examiner who conducted the 

hearing, Lynn A. Robeson, was unavailable due to other obligations.  Exhibit 50. 

On November 21, 2017, the Applicant filed a letter (Exhibit  60) requesting that the 

record be reopened to receive revised plans and architectural drawings (Exhibits 60(a) and (b)), 
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which reflect Applicant’s intent to keep the canopy out of the City of Gaithersburg.  The Hearing 

Examiner issued an Order on November 22, 2017, reopening the record until December 7, 2017, 

to allow for public and Planning Department comments on the revisions by December 4, and any 

response thereto by December 7.  Exhibit 61.  No further comments were filed (Exhibit 62), and 

the record closed, as directed, on December 7, 2017. 

For the reasons set forth in this Report and Decision, the Hearing Examiner approves the 

conditional use application, subject to the conditions listed in Part IV of this Report and Decision. 

 

II.  FACTUAL BACKGROUND 

A.  The Subject Property 

 The subject site is located at 16531 Frederick Road, Gaithersburg, Maryland, in the 

existing Walnut Hill Shopping Center.  Its location can be seen on the following map from the 

Cover sheet of the amended plans (Exhibit 60(a)): 
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Technical Staff described the property as follows (Exhibit 33(a), p. 2): 

The Property is located on the east side of South Frederick Avenue (MD 355) 

between South Westland Drive and North Westland Drive. It is 8.28 acres zoned 

CRT-2.25 C-1.5 R-0.75 H-45 [Commercial Residential Town] Zone, and comprises 

two parcels: the larger, 7.87-acre parcel is described as Parcel B, Block A of the 

Walnut Hill subdivision [Tax Account Number 09-00794560]; the other parcel is 

0.40 acres and described as “part of abandoned Route 355 from Equity Case 31265, 

adjacent to Parcel B”. The smaller parcel is within the municipal boundary of the 

City of Gaithersburg.1  

 

The Property is generally rectangular with frontage on South Frederick Avenue 

(MD 355), South Westland Drive, and North Westland Drive. Vehicular access is 

available from all three roads. It is currently improved with the 99,857-square-foot 

Walnut Hill Shopping Center and an associated surface parking lot. The shopping 

center currently includes a grocery store, a Maryland Motor Vehicle Express 

facility, and various restaurants and retail/ service establishments. The Property also 

includes two existing pad sites, although the buildings on the pad sites appeared to 

be empty at the time of Staff’s site visit on July 31, 2017. 

 

Technical Staff considered the entire shopping center to be the subject site, as shown below in an 

aerial photo from the Staff report (Exhibit 33(a), p. 3):  

 

 

 

 

 

 

 

 

 

                                                 
1 As noted by Technical Staff, “Because the City of Gaithersburg has zoning authority, the Applicant will need to 

seek approval from the City for the portion of the conditional use that lies within the municipal boundary.” Exhibit 

33(a), p. 2.  This smaller parcel is identified on the Applicant’s plans as Lands of Daniel, Daniel and Daniel, Liber 

15248 Folio 55 (Tax Account Number 09-00794571). 

The cross-hatched 

area is located 

within the City of 

Gaithersburg, and 

it extends into a 

small sliver of the 

subject site, as 

shown in the aerial 

photo. 
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The conditional use (i.e., the bank and drive-thru) will occupy a 15,645-square-foot area 

in the northwest corner of the site, as shown below in the diagram from the Updated Composite 

Plan (Exhibit 42): 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

There are no forests, wetlands or other environmental features on the subject site.  Exhibit 33(a), 

p. 10. 
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B.  Surrounding Neighborhood 

 

For the purpose of determining the compatibility of the proposed use, it is necessary to 

delineate and characterize the “surrounding neighborhood” (i.e., the area that will be most directly 

impacted by the proposed use).  Staff proposed defining the boundaries of the surrounding 

neighborhood as “generally bound by Central Avenue and Virginia Drive to the north, the rear lot 

lines of properties fronting on South Frederick Avenue to the west, O’Neill Drive and the I-370 

interchange to the south, and Walnut Hill Road and various property lines to the east . . .. The 

corporate limits of the City of Gaithersburg surround the shopping center site to the south, west, 

and northwest, and comprise most of the Neighborhood.”  It is depicted below in an aerial photo 

from the Staff report (Exhibit 33(a), p. 4): 
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Technical Staff described the neighborhood as follows (Exhibit 33(a), p. 3): 

The Neighborhood has a diversity of uses, including residential development, but is 

primarily commercial and institutional in character. Three religious facilities are 

located within the Neighborhood, confronting the Property on the west side of 

South Frederick Avenue. The Neighborhood also includes an office building, a 

community center, a hotel, a self-storage facility, two gas stations, and various 

retail/service establishments and restaurants. Detached houses in the R-200 Zone 

abut the Property to the northeast, and garden apartments are in the southern corner 

of the Neighborhood, adjacent to O’Neill Drive. Staff did not identify any existing, 

approved conditional uses in the Neighborhood.  

 

The Applicant accepted Staff’s proposed definition of the neighborhood (Tr. 19-20), as 

does the Hearing Examiner, since it fairly includes those areas that will be most directly impacted 

by the proposed use.   

C.  Proposed Use 

The Applicant seeks approval of a conditional use to construct and operate a drive-thru 

serving a bank, as described by Technical Staff (Exhibit 33(a), pp. 4-7): 

 

The Applicant proposes, and has entered a ground lease, to develop a freestanding, 

one-story full-service Bank of America branch with two drive-thru lanes and walk-

up ATM facilities in the northwestern corner of the Property on a 15,645-square-

foot area of the existing shopping center parking lot . . . . 

 

The proposed building will be 3,120 square feet with space for tellers, offices, 

meeting rooms, a vault, and storage space. One or more walk-up ATMS are 

proposed within the building’s vestibule, which will be accessible at any time. Two 

proposed drive-thru lanes are for drive-up ATM service underneath a canopy 

adjoining the building. The drive-thru lanes will provide queuing space to 

accommodate between eight and nine vehicles, including the two vehicles at the 

transaction positions. One pass-by lane is also proposed. The proposed building 

height is 21 feet, and the architecture will be consistent with other Bank of America 

branch facilities.  The materials proposed for the building include stucco, glazed 

storefront, and a metal canopy.  

 

The Applicant is proposing a pedestrian connection between the bank and the 

sidewalk along South Frederick Avenue. Crosswalks will provide a pedestrian 

connection between North Westland Drive, the shopping center, and the proposed 

bank. Four parking spaces, including one handicapped parking space, are proposed 

on the southeast side of the bank. 

                                                                                                                                                                                                                                                                                                                                                 

Due to existing long-term leases within the shopping center, the proposed bank 

building could not be located anywhere else on the Property since it would have 
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blocked the view of the main shopping center from MD 355, leaving only the 

“corners” of the shopping center site as viable pad-site locations. There is a separate 

retail pad building planned for the southwest corner, therefore the northwest corner 

of the property is the only remaining location for the proposed bank on the site. 

There is a main access drive aisle that runs through the shopping center from the 

North Westland Drive entrance/exit to the South Westland Drive entrance/exit that 

serves as the central “spine” for vehicular circulation on the site and must be 

maintained. The Applicant explored alternative configurations for relocating the 

drive aisle behind the building along the central north-south “spine”, but the 

alternatives were unfeasible because the drive-thru lanes could not provide the 

required number of queuing spaces and there would be insufficient separation from 

the central “spine” resulting in unsafe circulation and increased vehicular conflicts. 

 

1.  Site Plan and Elevations 

The Applicant’s Revised Conditional Use Site Layout (Exhibit 60(a)-Sheet 4)) is 

reproduced below: 
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The Site Notes, Conditional Use Notes and Development Standards, as shown on the Plan 

(Exhibit 60(a), Sheet 4), are depicted below:  
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Applicant’s civil engineer and site designer, Bradford Fox, testified as to the rationale for the 

location and design of the drive-thru conditional use site (Tr. 42): 

 

So the building is located in this corner and has the drive-through wrapping the site. 

We looked at a couple of alternatives and arrived at this one for being the best to 

provide queuing, safety and, you know, ease of access. The drive-through 

configuration you enter from the main driveway that extends across the front of the 

shopping center building. And it's closest to North Westland Drive. You enter the 

queue there. There's the two drive through lanes along the bypass lane, a stop bar at 

the exit that precedes the pedestrian access from 355 that we already discussed, and 

provides for safe pedestrian travel to the front of the store and also into the building. 

At the request of Staff, we extended the pedestrian access at the face of the building 

to an existing sidewalk. 

 

The Applicant also provided a revised “Composite Plan” (Exhibit 42), showing the 

proposed bank and drive-thru as part of the entire shopping center, as shown below: 
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Applicant’s land planner, Somer Cross, testified that the proposed structures would be 

“harmonious” and “[would] not alter the character of the area.”  Tr. 26.  A list of stores in the 

shopping center and the notes from the Composite Plan are reproduced below. 
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In addition to the notations on the Site Layout, conditions are imposed in Part IV of this 

Report and Decision, at the recommendation of the Planning Board and Technical Staff (Exhibits 

33 and 33(a)), requiring that the Applicant obtain sign permits, provide short-term bicycle 

parking spaces, sidewalk connections, striped crosswalks and plan approvals from the City of 

Gaithersburg for any improvements within the municipal boundary.  The Applicant does not 

object to any of the conditions recommended by Technical Staff.  Tr. 28 and 43. 

The Applicant has also provided a revised Floor Plan and revised Conceptual Elevations 

(Exhibit 60(b)) from it architect, which reflect the shortening of the proposed canopy to keep it 

out of the City of Gaithersburg.  Under the revised plans, it will cover only the area to be 

occupied by the two drive thru lanes, and not the by-pass lane. 
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The shortening of the canopy can also be seen on the revised west elevation from Exhibit 

60(b), reproduced below: 

 

 

 

 

Although the revised elevations demonstrate the reduced canopy, Applicant advises 

(Exhibit 60) that the original rendered Elevations (Exhibits 40(a) – (d)), more properly show the 

proposed wall signage (but not the reduced canopy).  They are reproduced below: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

East Elevation – Ex. 40(a) 

South Elevation – Ex. 40(b) 

West Elevation – Ex. 40(c) 

North Elevation – Ex. 40(d) 
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2.  Site Landscaping, Lighting and Signage 

a. Landscaping Plan 

Technical Staff reports that “In addition to trees and shrubs around the building, shade 

trees are proposed on both frontages . . . .” Exhibit 33(a), p. 6.  The proposed landscaping is 

shown on the revised Landscaping Plan (Exhibit 60(a), Sheet 6), reproduced below.  It indicates 

that the Applicant will plant 7 shade trees, 22 evergreen shrubs and 7 deciduous shrubs around 

the conditional use site.   
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Applicant’s site designer, Bradford Fox, testified (Tr. 51-52): 

The site requires a minimum of 5 percent of the internal area to surface parking to 

be landscaped with shade trees. We've provided that. Our site is just the surface 

parking would be the four spaces here and we also have looked at the drive-through 

and queuing area also. And we provide that we would need about 283 square feet 

for 5 percent based on that parking area. And these, even just counting the internal 

areas here we're over that with approximately 350 square feet of landscaping.  . . . 

and now we've . . . provided over that minimum 10 foot landscape strip. 

 

 

b. Lighting Plans 

The Applicant submitted a Luminaire Schedule and Photometric Plan (Exhibit 43) with 

lighting details, some of which are reproduced below:    
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Applicant’s engineer, Bradford Fox, testified (Tr. 52-56): 

[T]here are lights provided at the front of the building for safety and security and 

that is the closest point to the existing shopping center where there’s already 

lighting provided for the parking. In addition along the perimeter there is lighting 

provided facing in towards the Bank and those light levels drop very quickly as you 

move . . .    

 

The proposed preliminary lighting faces towards the building it’s cut off the face 

and where it also is adjacent to public right-of-ways that have street lighting for the 

public right of-way along North Westland and also down 355. . . . 

 

The properties . . . across 355 would be zoned residential but . . . there is no glare 

across 355.  [The fixtures] . . . will be full cut off and they'll face the interior.  

 

As will be discussed in Part III of this Report and Decision, the development standards 

applicable to this application (except for parking spaces) are taken from the 2004 Zoning 

Ordinance under grandfathering provisions of the 2014 Zoning Ordinance.  Thus, the required 

lighting is governed by 2004 Zoning Ordinance §59-E-2.6, which provides: 

Sec. 59-E-2.6. Lighting. 

Adequate lighting shall be provided for surface parking facilities used at night and 

for structured parking as required by construction codes. Lighting shall be installed 

and maintained in a manner not to cause glare or reflection into abutting or facing 

residential premises, nor to interfere with safe operation of vehicles moving on or 

near the premises. 

 

With regard to lighting, Technical Staff states, “The photometric plan indicates lighting 

fixtures distributed around the proposed development.”  Exhibit 33(a), p. 6.  Staff concluded that 

“The illumination for the Property will be appropriate for a drive-thru bank that abuts a major 

highway . . .” and it “will not cause undue harm to the neighborhood . . .” Exhibit 33(a), p. 16. 

From this evidence, the Hearing Examiner finds that the proposed lighting will be adequate 

and not unduly intrusive into the surrounding neighborhood. 

c. Signs 

Applicant’s land planner, Somer Cross, testified that the proposed Bank Building would 

have wall signage, but the sign plans have not yet been finalized and coordinated with the 
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shopping center.  Tr. 23-26.  The currently proposed signs are depicted in the rendered elevations 

(Exhibits 40(a) – (d)), reproduced on page 15 of this Report and Decision, above. 

There are also three existing monument signs for the shopping center. There is one at the 

southern corner of Frederick Avenue for the stores off to the southeast; one in the middle which 

is for the grocery store that is the main tenant and shows the name of the entire shopping center; 

and one on the northwest corner for the shops over on the north.  Tr. 23.   Technical Staff states 

(Exhibit 33(a), p. 6) that “The Applicant intends to add a Bank of America sign to the existing 

monument sign at the corner of South Frederick Avenue and North Westland Drive.”  That 

existing monument sign is depicted below in a photograph from Exhibit 46: 

 

 

 

 

 

However, the Applicant’s counsel indicated at the hearing that the Applicant was not 

certain that the sign would be modified, and Applicant’s engineer, Bradford Fox, testified that 

the sign might have to be moved 5 to 10 feet to get it out of the right-of-way.  Tr. 76-81.   

The Hearing Examiner finds that neither adding the Bank of America Logo to the sign, 

nor moving it 5 or 10 feet to get the sign out of the right-of-way, would render it unsafe or 

incompatible with the neighborhood.  Similarly, the Hearing Examiner finds that the proposed 

wall signs would not be incompatible.  Nevertheless, a condition is imposed in Part IV of this 

Report and Decision requiring the Applicant to obtain sign permits issued by the Department of 

Permitting Services, the Sign Review Board, or the City of Gaithersburg, as appropriate, for all 

signs and to file a copy of any such sign permits with this Office. 
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3.  Environment - Forest Conservation and Stormwater Management Plans 

The Applicant filed an Existing Conditions Plan (Exhibit 14), reporting that the site contains 

no streams, wetlands, floodplains, endangered species, existing forests or historic features, and 

no specimen or champion trees are proposed for removal.  Technical Staff confirms that “There 

are no forests, wetlands, or other environmental features on the Property.” Exhibit 33(a), p. 10. 

a. Forest Conservation 

Technical Staff reports (Exhibit 33(a), p. 10): 

This application is exempt from the Forest Conservation Plan requirements under 

Section 22A-5(t) of the Forest Conservation Law (Plan #42015228E) because it is a 

modification to existing non-residential development. 

 

This conclusion is evidenced by the Planning Department’s Exemption Letter dated July 

2, 2015 (Exhibit 13). 

b. Stormwater Management Concept Plan 

The Applicant submitted a Stormwater Management Concept Plan (Exhibit 12) with its 

application.  Technical Staff conditioned its recommendation of approval on the Applicant 

obtaining approval of the stormwater management concept plan from the Department of 

Permitting Services (DPS), Water Resources Section, prior to the OZAH hearing.  The Applicant 

did so, and the approval letter and the approved, revised Stormwater Management Concept Plan 

were submitted prior to the hearing (Exhibit 35(a)). 

As noted by Technical Staff (Exhibit 33(a), p. 7), “the Applicant will upgrade the 

stormwater management facilities to comply with current regulations using Environmental Site 

Design (ESD) techniques to the maximum extent practicable.” 

 Based on this record, the Hearing Examiner finds that there are no environmental issues 

in this case. 
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4.  Operations 

 The Applicant described its intended operations at the subject site in its revised “Statement 

of Operations” (Exhibit 29(c), p. 2): 

The bank will be housed in a single structure with one (1) or more walk-up ATM 

facilities located in the vestibule of the building and two (2) drive-thru lanes for 

drive-up ATM service adjoining the building underneath a canopy. 

 

Typical hours of operation of the bank will be from 7:00 a.m. to 8:00 p.m. Monday 

through Friday, 7:30 a.m. to 6:00 p.m. on Saturday, and 11:00 a.m. to 4:00 p.m. on 

Sundays.  When the bank is closed to the public, secured access to the walk-up and 

drive-up ATMs will be available at all times.2  A maximum of 20 full-time 

employees and/or their part-time equivalents will be employed by the bank for this 

branch.  No more than 12 employees will be working at the site at any one time, 

which may include technicians and/or home office specialists who will visit the 

branch office once or twice a week to provide distinct services (equipment repair, 

training, etc.).  Staffing levels are determined by customer flow, with an average of 

5 to 6 employees present most of the branch’s open hours. 

 

Bank of America does not use dumpsters or dumpster enclosures due to the nature 

of the business which requires protection of confidential financial data.  

Approximately one kitchen-sized bag of kitchen garbage plus confidential trash, 

which is bagged separately, is removed by a Bank of America courier for 

shredding/recycling on a daily basis.3 

 

The Hearing Examiner has imposed a condition in Part IV of this Report and Decision 

limiting the number of on-site staff to 12 and requiring the Applicant to comply with its stated 

operational hours.  

Applicant’s civil engineer, Bradford Fox, testified that the two drive-thru lanes and the 

bypass lane, with a stop bar at the exit that precedes the pedestrian access from Route 355, will 

provide for safe pedestrian travel to the front of the store and also into the building.  He indicated 

that this arrangement was the best choice to provide queuing, safety and ease of access.  Tr. 42.  

Applicant’s traffic engineer and transportation planner, Nick Driban, testified that the use of the 

                                                 
2 i.e., The drive-thru ATMs will operate 24 hours, seven days a week.  Tr. 30.  
3 There are no parking spaces designated for loading because few deliveries are made, and they are for a short 

duration for security reasons.  Tr. 35.  
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proposed location will not create a traffic hazard or traffic nuisance, and that it will not create 

excessive queuing.  Tr. 57-67. 

Technical Staff agreed that eight or nine vehicles that can be adequately accommodated 

within the drive-thru area, and: 

the addition of the proposed drive-thru will not be impacted by queuing at the site 

access point on North Westland Drive because the intersection will continue to 

operate with little or no delay. The access point will allow free-flow movement into 

the drive-thru and into the shopping center’s main north-south “spine” aisle.  To 

enhance safety for pedestrians and other vehicles in the shopping center parking lot, 

pavement markings and signs are proposed that will alert motorists leaving the 

drive-thru lanes to stop before proceeding into the drive aisle. [Exhibit 33(a), p. 9] 

 

Based on this record, the Hearing Examiner finds that vehicular and pedestrian operations 

on the site can be conducted safely and efficiently. 

5.  County Need for the Drive-Thru 

Unlike most other conditional uses, Zoning Ordinance §59.7.3.1.E.6. requires a finding 

that: 

 a need exists for the proposed use [a Drive-Thru] due to an insufficient number of 

similar uses presently serving existing population concentrations in the County, and 

the uses at the location proposed will not result in a multiplicity or saturation of 

similar uses in the same general neighborhood.” 

 

To meet this requirement, the Applicant offered a “Needs Study” (Exhibit 29(e)) by 

Edward M. Steere, an expert in market analysis, as well as Mr. Steere’s testimony at the hearing.  

Tr. 67-75.  Mr. Steere testified that he defined the relevant market area in geographical terms 

related to the customers who would likely be served, rather than by drive time, recognizing the 

Applicant Bank as a neighborhood banking business.  The market area is broader than the 

defined neighborhood for zoning purposes, because the latter only measures impacts such as 

visibility and traffic.  The market area is “bounded by railroad tracks and an interstate highway 

and then in the northern and northwestern sides of it, it was more or less an isolated buffer 

between neighborhoods without road connections.”  Tr. 70-75.   
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Mr. Steere used census data to determine what the household makeup is in the market 

area and what people’s banking practices were in that area.  He noted that “there are no other 

banking facilities in this neighborhood right now [and] in this particular area more than one-fifth 

of the residents use Bank of America so they have to travel somewhere else to use the banking 

services they've already elected to use.”  Tr. 71-72. 

Mr. Steere concluded, in his “Needs Study” (Exhibit 29(e), p. 3): 

. . . that the public need/necessity for the proposed Bank of America Financial Center 

with drive through ATM’s is evident based on our analysis: 

 Demand/Supply Balance -  We find that the Walnut Hill neighborhood is not 

supplied with full service, nor drive-through banking facilities, forcing the demand 

to venture into other markets for basic financial services.  Bank of America 

represents more than one-fifth of the community’s banking services, suggesting an 

imbalance of demand over supply. 

 Convenient/Useful -   We find that the proposed Bank of America Financial Center 

with drive-through ATM facilities will not result in a “multiplicity or saturation of 

similar uses in the same general neighborhood” because the neighborhood is not 

supported with any full service bank or drive-through banking facility at this time.  

The Bank of America Financial Center with drive-through ATM’s is convenient 

and useful to the public since it meets the public’s need for a full service banking 

facility that already serves more than one-fifth of the local population.  

Additionally, the location provides a convenient vehicular access in lieu of traveling 

into congested commercial areas north and south of Walnut Hill. 

 

As Technical Staff summarized these findings, there is “an imbalance of demand over 

supply for full service, drive-thru banking facilities in the Walnut Hill neighborhood … [and] the 

proposed drive-thru bank will not result in a multiplicity or saturation of similar uses in the same 

neighborhood . . .”  (Exhibit 33(a), p. 16).  Staff accepted Mr. Steere’s findings, as does the 

Hearing Examiner, in the absence of any contradictory evidence. 

D.  Community Response 

Technical Staff reports that “The Applicant has satisfied noticing requirements with signs 

posted along the South Frederick Avenue and North Westland Drive frontages.  Staff has 

received no correspondence about this application.”  Exhibit 33(a), p. 10.  The Hearing Examiner 

also received no correspondence from the community either for or against the application.   
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III.  FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 A conditional use is a zoning device that authorizes certain uses provided that pre-set 

legislative standards are met.  Pre-set legislative standards are both specific and general.  General 

standards are those findings that must be made for almost all conditional uses.  Zoning 

Ordinance, §59.7.3.1.E.  Specific standards are those which apply to the particular use requested, 

in this case, a Drive-Thru Conditional Use allowed under Zoning Ordinance Section 59.3.5.14.E.  

Weighing all the testimony and evidence of record under the “preponderance of the 

evidence” standard specified in Zoning Ordinance §59.7.1.1, the Hearing Examiner concludes that 

the conditional use proposed in this application, as governed by the conditions imposed in Part IV 

of this Report and Decision, would satisfy all of the specific and general requirements for the use. 

A.  Necessary Findings (Section 59.7.3.1.E.) 

 The general findings necessary to approve a conditional use are found in Section 59.7.3.1.E 

of the Zoning Ordinance.  Standards pertinent to this review, and the Hearing Examiner’s 

conclusions for each finding, are set forth below:4 

E.  Necessary Findings 

1.  To approve a conditional use application, the Hearing Examiner must find 

that the proposed development: 
 

a.   satisfies any applicable previous approval on the subject site 

or, if not, that the previous approval must be amended; 

Conclusion:  As noted by Technical Staff (Exhibit 33(a), p. 11): 

 
The Walnut Hill Shopping Center was originally constructed in 1967 and has never 
been subject to Preliminary or Site Plan approval. 
 
The Planning Board made an Adequate Public Facilities (APF) determination for 
the Property in 2015, allowing for an expansion of the existing Shopping Center by 
9,999 square feet, for a total of 109,856 square feet of non-residential development 
on the Property. Since the proposed 3,120-square-foot bank is within the amount of 
non-residential development approved by the Planning Board’s Resolution MCPB 
No. 15-78, no further APF review is required for the proposed project.5 

                                                 
4 Although §59.7.3.1.E. contains six subsections (E.1. though E.6.), only subsections 59.7.3.1.E.1., E.3. and E.6. 

contain provisions that arguably apply to this application.  Section 59.7.3.1.E.1. contains seven subparts, a. through g. 
5 The Planning Board’s 2015 APF determination was supported by a Staff Report of June 25, 2015 (Exhibit 38). 
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Based on Technical Staff’s determination, the Hearing Examiner finds that the only 

previous approval for the subject site was the Planning Board’s July 9, 2015 Adequate Public 

Facilities (APF) determination, which allowed a total of 109,856 square feet of non-residential 

development on the Property. Since the proposed 3,120-square-foot bank is within the amount of 

non-residential development approved by the Planning Board’s Resolution, the Hearing Examiner 

concludes that the proposed development satisfies the applicable previous approval on the subject 

site without the need for it to be amended.  Thus, this provision is satisfied. 

 

b.   satisfies the requirements of the zone, use standards under 

Article 59-3, and to the extent the Hearing Examiner finds 

necessary to ensure compatibility, meets applicable general 

requirements under Article 59-6;6 

 

Conclusion: This subsection requires an analysis of the standards of the applicable Zone; the 

use standards for a Drive-Thru conditional use contained in Article 59-3; and the applicable 

development standards.  These standards are discussed below in separate sections of this Report 

and Decision (Parts III.B, C, and D, respectively).  Based on the analysis contained in those 

discussions, the Hearing Examiner finds, as did Technical Staff (Exhibit 33(a), p. 17), that the 

application satisfies the relevant requirements. 

 It should be noted, however, that this analysis differs from the typical case, in that the 

applicable development standards are found in the 2004 Zoning Ordinance, not the 2014 Zoning 

Ordinance (except for parking space standards)7, because the “grandfathering” provisions of the 

2014 Zoning Ordinance allows the application of the C-2 Zone’s standards that existed on the 

site prior to 2014.  As explained by Technical Staff (Exhibit 33(a), p. 11): 

                                                 
6 As is explained in the main text, the “general requirements under Article 59-6” are not the “applicable” standards 

in this case, except for parking space standards, as discussed in the next footnote. 
7 The parking standards applied in this case are from the 2014 Zoning Ordinance because, as explained by land planner 

Somer Cross (Tr. 15-17), the Walnut Hills Shopping Center had asked the Planning Board to apply the 2014 parking 

space standards of Section 6.2.3, and 6.2.4, when the 2015 APF review was conducted.  Application of the 2014 

parking space standards is permissible under 2014 Zoning Ordinance §59.7.7.1.B.3.b., when applying to amend the 

parking requirements of a previously approved application. Those 2014 standards for parking spaces are still applicable. 
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Pursuant to Sections 7.7.1.C.1 and 7.7.1.C.2 of the current Zoning Ordinance, 

existing development in a CRT Zone may expand up to the lesser of 10% of the 

gross floor area approved for the site on October 30, 2014, or 30,000 square feet, 

following the procedures and standards of the property’s C-2 zoning in effect on 

October 29, 2014.  The Applicant is proposing to add 3,120 square feet of non-

residential development, which is less than 10% of the 99,857 square feet of 

development that existed on the Property as of October 30, 2014. 

 

 Thus, Part III. B. of this Report and Decision will refer to the 2004 development standards 

for the pre-existing C-2 Zone, not the 2014 Zoning Ordinance standards for the current CRT-2.25, 

C-1.5, R-0.75, H-45 Zone, and Part III.D. of this Report and Decision will apply the site 

development standards of the 2004 Zoning Ordinance, not those of 2014 Zoning Ordinance 

Article 59-6, except that the 2014 parking space requirements of Article 59-6 will be applied, as 

they were in the 2015 APF determination (Exhibit 38). 

 On the other hand, the conditional use standards that apply (as distinguished from the 

development standards), are entirely those in 2014 Zoning Ordinance §59.3.5.14.E., which 

permits the granting of a drive-thru conditional use.8 

c.   substantially conforms with the recommendations of the 

applicable master plan; 

 The subject property lies within the geographic area covered by the 2010 Great Seneca 

Science Corridor Master Plan.  The Master Plan describes the subject site as part of the 

“Rosemont, Oakmont, and Walnut Hill” area (MP, pp. 70-71).  

 The Applicant’s revised Statement of Justification (Exhibit 29(b), p. 4) observes: 

 
The proposed Conditional Use site is located within the planning area of the Great 
Seneca Science Corridor Master Plan (“Plan”), which was approved and adopted in 
June 2010. The property is identified as part of the “Rosemont, Oakmont, and 
Walnut Hill” area covered by the Plan and is included on Maps 38 and 39. (See 
Master Plan Excerpt, pgs. 70 and 71) The Plan identifies the property as suitable for 
general commercial use and confirmed the property’s then-existing C-2 General 
Commercial zoning. The Plan’s recommendations for the “Rosemont, Oakmont and 
Walnut Hill” area included a bullet that addressed the subject shopping center site 
as follows (see Master Plan Excerpt, pg. 71): 

                                                 
8 The Hearing Examiner recognizes that these distinctions, with provisos, are confusing, but they appear to be the 

intent of the Council in framing the grandfathering provisions of the 2014 Zoning Ordinance. 
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 Improve stormwater management, reduce impervious surface, increase 

street tree planting, and incorporate other low impact development and 

green building techniques if the Walnut Hill Shopping Center redevelops. 

As summarized by Technical Staff (Exhibit 33(a), p. 7): 

 

The Property is within the boundary of the 2010 Great Seneca Science Corridor 

Master Plan, which designates the Property as part of the “Rosemont, Oakmont, 

and Walnut Hill” area. The Plan recognizes the Property’s existing 

retail/commercial use and confirmed the C-2 (General Commercial) Zone on the 

Property and makes a recommendation to “improve stormwater management, 

reduce impervious surface, increase street tree planting and incorporate other low 

impact development and green building techniques if the Walnut Hill Shopping 

Center redevelops” (page 71). Although this project is not a redevelopment of the 

shopping center, the Applicant will upgrade the stormwater management facilities 

to comply with current regulations using Environmental Site Design (ESD) 

techniques to the maximum extent practicable.  . . .  

Technical Staff concluded (Exhibit 33(a), p. 7), “The proposed development is therefore in 

substantial conformance with the Master Plan.” Applicant’s land planner, Somer Cross, testified, 

“I would completely agree with Staff that it would be in compliance with the Master Plan.” Tr. 26. 

 

Conclusion:  There is no evidence in the record contrary to Technical Staff’s findings on this 

issue.  Based on this record and the relevant language of the Master Plan, the Hearing Examiner 

concludes that the proposed conditional use substantially conforms with the recommendations of 

the applicable 2010 Great Seneca Science Corridor Master Plan. 

d.   is harmonious with and will not alter the character of the 

surrounding neighborhood in a manner inconsistent with the 

plan; 

 

Conclusion:  Technical Staff found that the proposed use meets this standard (Exhibit 37(a), p. 14): 

The Neighborhood is primarily auto-oriented commercial and institutional in 

nature, and the proposed use will be harmonious with the existing uses. As 

described in the Analysis section, the proposed use is consistent with the 

recommendations of the Master Plan.  

 

The Hearing Examiner concludes that the proposed use “is harmonious with and will not 

alter the character of the surrounding neighborhood” because it will remain a commercial use in 

a commercial neighborhood, and the proposed changes will retain the existing type of use, while 
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improving the site’s stormwater management.  As noted above, it is consistent with the applicable 

Master Plan.  

e.   will not, when evaluated in conjunction with existing and 

approved conditional uses in any neighboring Residential 

Detached zone, increase the number, intensity, or scope of 

conditional uses sufficiently to affect the area adversely or alter the 

predominantly residential nature of the area; a conditional use 

application that substantially conforms with the recommendations 

of a master plan does not alter the nature of an area; 

 

Conclusion:  As reported by Technical Staff (Exhibit 33(a), p. 14), 

There were no existing, approved conditional uses identified within the Staff 

defined Neighborhood. The Neighborhood is commercial and institutional, rather 

than residential, in character and the proposed use is consistent with that character.  

As described in the Analysis section, the conditional use substantially conforms 

with the recommendations of the Master Plan, and thus does not alter the nature of 

the area. The Plan recognized the Property’s existing retail/commercial use and 

confirmed the C-2 (General Commercial) Zone on the Property. 

 

Based on this record, the Hearing Examiner finds that the proposed drive-thru conditional 

use on the site will not result in an overconcentration of conditional uses in the area; nor will it 

affect the area adversely or alter the nature of the area, which is commercial, not residential.  

Moreover, the provision in question also specifies that “a conditional use application that 

substantially conforms with the recommendations of a master plan does not alter the nature of 

an area,” and as noted above, the proposed use is consistent with the Master Plan.  Thus, the 

Hearing Examiner finds that this standard has been met. 

f.   will be served by adequate public services and facilities 

including schools, police and fire protection, water, sanitary 

sewer, public roads, storm drainage, and other public facilities.  

If an approved adequate public facilities test is currently valid 

and the impact of the conditional use is equal to or less than 

what was approved, a new adequate public facilities test is not 

required.  If an adequate public facilities test is required and: 

 

i.   if a preliminary subdivision plan is not filed 

concurrently or required subsequently, the Hearing 

Examiner must find that the proposed development will 

be served by adequate public services and facilities, 
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including schools, police and fire protection, water, 

sanitary sewer, public roads, and storm drainage; or 

 

ii.   if a preliminary subdivision plan is filed 

concurrently or required subsequently, the Planning 

Board must find that the proposed development will be 

served by adequate public services and facilities, 

including schools, police and fire protection, water, 

sanitary sewer, public roads, and storm drainage; and 
 

Conclusion:  According to Technical Staff, the application does not require approval of a 

preliminary plan of subdivision.  Exhibit 33(a), p. 15.  Therefore, under §59.7.3.1.E.1.f.i, quoted 

above, the Hearing Examiner must determine whether the proposed development will be served 

by adequate public services and facilities.   

By its nature, a drive-thru serving a bank will not create any additional burdens for 

schools.  As observed by Technical Staff (Exhibit 33(a), p. 15): 

. . . The proposed development will have no impact on schools. Montgomery 

County Fire Station #8 is approximately 2.5 miles from the Property, and the 

District 6 Montgomery County Police Station in Derwood is 4.1 miles away.  The 

Property is served by public water (Water Category W-1) and sewer (Sewer 

Category S-1). As described on pages 8-11 of [the Staff] report, the public roads are 

adequate to serve the proposed development.  . . .  

 

Technical Staff conditioned its recommendation of approval upon DPS’s approval of the 

Stormwater Management Concept Plan, and DPS gave that approval prior to the OZAH hearing, 

as evidenced by Exhibit 35(a).  Thus, public facilities for storm drainage, as well as schools, 

police, fire, sewer and water are all clearly adequate.  

 As mentioned above, the Planning Board certified the adequacy of public facilities to 

serve the shopping center, including transportation facilities, in 2015, and the addition of the 

bank with a drive-thru falls within the permitted expansion of the shopping center, under that 

APF finding.  The Traffic Impact Analysis (TIA) for the Walnut Hill Shopping Center (Exhibit 

38) showed that all studied intersections would operate within Local Area Transportation Review 

(LATR) Guidelines for the Derwood Policy Area (Critical Lane Volume of 1,475 or less).  
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Technical Staff noted that “. . . a retail addition of 3,120 square feet generates six additional 

weekday trips during the morning peak period from 6:30 a.m. to 9:30 a.m. and 24 additional trips 

during the evening peak period from 4:00 p.m. to 7:00 p.m.”  Exhibit 33(a), pp. 9-10.  Technical 

Staff also reviewed traffic operations and queuing as follows (Exhibit 33(a), p. 9): 

It is estimated that each of the two drive-thru lanes can accommodate two or three 

vehicles and an additional two or three vehicles can be accommodated in the single 

lane queuing area along the north side of the building. This results in a total of eight 

or nine vehicles that can be adequately accommodated within the drive-thru area.  

 

Due to the proximity of the proposed drive-thru entrance and the nearby site access 

point from North Westland Drive, operational and queuing analyses were conducted 

at the site access point. The traffic impact analysis (TIA) and queuing analysis, 

using the Highway Capacity Manual (HCM), demonstrate that the addition of the 

proposed drive-thru will not be impacted by queuing at the site access point on 

North Westland Drive because the intersection will continue to operate with little or 

no delay. The access point will allow free-flow movement into the drive-thru and 

into the shopping center’s main north-south “spine” aisle.  

 

To enhance safety for pedestrians and other vehicles in the shopping center parking 

lot, pavement markings and signs are proposed that will alert motorists leaving the 

drive-thru lanes to stop before proceeding into the drive aisle. 

Based on this information, Staff concluded that “. . . the public roads are adequate to serve the 

proposed development.”  Exhibit 33(a), p. 15 

Analysis by Applicant’s transportation planner, Nick Driban, also found no significant 

impacts on transportation facilities from the proposed drive-thru conditional use.   

Mr. Driban, in his revised Traffic Statement (Exhibit 29(d)), found that: 

The TIA showed that with the additional square footage the site access  

intersection adjacent to the bank drive-thru will operate with a CLV of 234 during 

the AM peak hour and 268 during the PM peak hour (see Intersection 6 Total CLV 

on Exhibit 9 in Appendix A).  This CLV value is well below the LOS A/B 

threshold, indicating that the intersection operates with little to no delay. . . . 

 

According to an article from the ITE Journal entitled Queuing Areas for Drive-Thru 

Facilities . . ., the maximum number of vehicles observed in a bank drive-thru 

queue was eight (8), based on a detailed study of 15 separate banks throughout the 

country.  . . . 
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As required in Section 6.2.7.A.1 (Queuing Design Standards) of the Montgomery 

County Zoning Code, “Any non-Restaurant use must have a minimum of 3 

queueing spaces for each drive-thru lane.”  The proposed site plan will be able to 

adequately accommodate at least 8 vehicles in the drive-thru.  

 

The drive-thru lane exceeds the requirements as outlined in the Zoning Ordinance, 

plus the on-site circulation provides dedicated queuing and on-site circulation and 

stacking areas that are more than sufficient to handle the queuing for peak period 

operations. . . . 

 

Based on the results of this analysis, it can be concluded that the proposed site plan: 

1) Satisfies the requirements of the underlying Montgomery County Zoning Code, 

2) provides more than enough on-site queuing and site circulation to accommodate 

the peak period of traffic generation, and 3) will not be impacted by queuing at the 

site access point located in close proximity to the bank drive-thru, which is 

minimal. 

  

At the hearing, Mr. Driban testified that he concurred with Staff findings in this case (Tr. 64-66):  

They found that the pad site located in the northwest corner of the site, next to the 

site access location is relatively isolated from the rest of the shopping center site 

which allows vehicles entering and exiting the drive-through to avoid creating a 

traffic hazard for any other vehicles within the site. . . . 

 

I believe that the traffic is well configured for . . . the proposed pedestrian facilities. 

There are pavement markings and signage proposed at the exit to the drive-through 

for the new pedestrian connection there, which would facilitate safe and efficient 

traffic operations.  Tr. 64-66. 

 

As noted above, Technical Staff concluded that “the public roads are adequate to serve 

the proposed development.”  Exhibit 33(a), p. 15.  Based on this record, the Hearing Examiner 

finds that the proposed development will be served by adequate public services and facilities.  

LATR standards have been met, and the addition of the proposed Drive-Thru conditional use and 

bank will not unduly burden public facilities. 

g.   will not cause undue harm to the neighborhood as a result of 

a non-inherent adverse effect alone or the combination of an 

inherent and a non-inherent adverse effect in any of the 

following categories: 

 

i.   the use, peaceful enjoyment, economic value or 

development potential of abutting and confronting 

properties or the general neighborhood; 
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ii.   traffic, noise, odors, dust, illumination, or a lack of 

parking; or 

iii.   the health, safety, or welfare of neighboring 

residents, visitors, or employees. 

 

Conclusion:  This standard requires consideration of the inherent and non-inherent adverse effects 

of the proposed use, at the proposed location, on nearby properties and the general neighborhood.  

Inherent adverse effects are “adverse effects created by physical or operational characteristics of 

a conditional use necessarily associated with a particular use, regardless of its physical size or 

scale of operations.”  Zoning Ordinance, §59.1.4.2.  Non-inherent adverse effects are “adverse 

effects created by physical or operational characteristics of a conditional use not necessarily 

associated with the particular use or created by an unusual characteristic of the site.”  Id.   

As specified in §59.7.3.1.E.1.g., quoted above, inherent adverse effects, alone, are not a 

sufficient basis for denial of a conditional use.  However, non-inherent adverse effects in the 

listed categories, alone or in conjunction with inherent effects in those categories, are a sufficient 

basis to deny a conditional use.  Nevertheless, the existence of a non-inherent adverse effect does 

not mean that an application for a conditional use must be denied.  Rather, it means that it can 

result in denial if the Hearing Examiner finds that such a non-inherent adverse effect, either alone 

or in combination with inherent adverse effects, creates “undue harm to the neighborhood” in any 

of the categories listed in Zoning Ordinance §59.7.3.1.E.1.g.  

 Analysis of inherent and non-inherent adverse effects must establish what physical and 

operational characteristics are necessarily associated with a Drive-Thru Conditional Use.  

Characteristics of the proposed use that are consistent with the characteristics thus identified will 

be considered inherent adverse effects.  Physical and operational characteristics of the proposed 

use that are not consistent with the characteristics identified or adverse effects created by unusual 

site conditions, will be considered non-inherent adverse effects.  The inherent and non-inherent 

effects then must be analyzed, in the context of the subject property and the surrounding 
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neighborhood, to determine whether these effects are acceptable or would create adverse impacts 

sufficient to result in denial.   

 Technical Staff determined that the following physical and operational characteristics are 

necessarily associated with (i.e., are inherent in) a drive-thru serving a bank (Exhibit 33(a), p. 

15):  (1) the building housing the bank, (2) parking facilities, (3) lighting, (4) noise generated by 

vehicles using the drive-thru, (5) vehicular trips to and from the site by patrons and employees, 

and (6) long hours of operation.  The Hearing Examiner agrees with that listing of inherent 

characteristics of a drive-thru serving a bank. 

Applying those standards to the subject case, Technical Staff “has not identified any non-

inherent adverse impacts from the proposed use.”  Exhibit 33(a), p. 16.  The Hearing Examiner 

agrees.  While any conditional use may have some adverse effects on the neighbors (e.g., from 

traffic, parking and lighting), there is no characteristic of the proposed use or the site that would 

differentiate the effects of this proposed drive-thru serving a bank from any other such facility.  

Thus, the Hearing Examiner finds no non-inherent adverse effects. 

Staff then examined the potential impacts of the proposed use (Exhibit 33(a), p. 16): 

The proposed drive-thru will not disturb the use, peaceful enjoyment, economic 

value, or development potential of abutting and confronting properties or the general 

neighborhood. The proposed development is consistent with the auto-centric nature of 

this segment of South Frederick Avenue. 

 

The proposed drive-thru will not cause undue harm to the neighborhood due to traffic, 

noise, odors, dust, illumination, or a lack of parking. As described in the Analysis 

section, traffic will be accommodated by the existing road network. The noise, odor, 

dust, and illumination associated with the drive-thru will be comparable to similar 

facilities. Additional noise generated by vehicles using the drive-thru lanes will be 

negligible. The illumination for the Property will be appropriate for a drive-thru bank 

that abuts a major highway, and adequate parking is provided to serve the use. 

 

There will be no undue harm to the health, safety, or welfare of neighboring residents, 

visitors, or employees because the proposed Conditional Use meets all applicable 

development standards, and has adequate and safe circulation in and around the site. 
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Staff concluded, “There is no expected undue harm to the neighborhood because of any 

non-inherent adverse effect, or a combination of inherent or non-inherent adverse effects.”  

Exhibit 33(a), p. 16.  

The Hearing Examiner agrees with Staff’s conclusion and finds that the proposed drive-

thru serving a bank, as limited by the conditions imposed in Part IV of this Report and Decision, 

will not cause undue harm to the neighborhood as a result of adverse effects in any of the 

categories listed in §59.7.3.1.E.1.g. 

2. Any structure to be constructed, reconstructed, or altered under a 

conditional use in a Residential Detached zone must be compatible with 

the character of the residential neighborhood.   

 

Conclusion:  This provision is not applicable since the proposed use is not in a residential zone. 

3. The fact that a proposed use satisfies all specific requirements to approve 

a conditional use does not create a presumption that the use is 

compatible with nearby properties and, in itself, is not sufficient to 

require conditional use approval. 

 

Conclusion:  The application satisfies all specific requirements for the conditional use, and as 

discussed above, the proposed use will be compatible with the neighborhood.   The Hearing 

Examiner concludes that, with the conditions imposed in Part IV of this Report and Decsision, 

the conditional use should be approved. 

4. In evaluating the compatibility of an agricultural conditional use with 

surrounding Agricultural or Rural Residential zoned land, the Hearing 

Examiner must consider that the impact does not necessarily need to be 

controlled as stringently as if it were abutting a Residential zone. 

 

Conclusion:  This provision is not applicable since the proposed use is not “an agricultural 

conditional use.” 

5. The following conditional uses may only be approved when the Hearing 

Examiner finds from a preponderance of the evidence of record  that a 

need exists for the proposed use to serve the population in the general 

neighborhood, considering the present availability of identical or 

similar uses to that neighborhood: 

a. Filling Station; 
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b. Light Vehicle Sales and Rental (Outdoor); 

c. Swimming Pool (Community); and 

d. the following Recreation and Entertainment Facility use: 

swimming pool, commercial. 

 

Conclusion:  This provision is not applicable since the proposed conditional use is not a listed use. 

 

 

6. The following conditional uses may only be approved when the Hearing 

Examiner finds from a preponderance of the evidence of record that a 

need exists for the proposed use due to an insufficient number of similar 

uses presently serving existing population concentrations in the County, 

and the uses at the location proposed will not result in a multiplicity or 

saturation of similar uses in the same general neighborhood: 

a.   Funeral Home; Undertaker; 

b.  Hotel, Motel; 

c.  Shooting Range (Outdoor); 

d.  Drive-Thru 

e.  Landfill, Incinerator, or Transfer Station; and 

f.  a Public Use Helipad, Heliport or a Public Use Helistop. 

 

Conclusion:  This provision is applicable since a “Drive-Thru” is one of the listed uses, and the 

Need issue was addressed in Part II.C.5. at pp. 22-23 of this Report and Decision.  As noted 

there, Technical Staff summarized the findings in the Need Study (Exhibit 29(e), p. 3) prepared 

by Applicant’s market analyst, Edward Steere.  He found that there is “an imbalance of demand 

over supply for full service, drive-thru banking facilities in the Walnut Hill neighborhood … 

[and] the proposed drive-thru bank will not result in a multiplicity or saturation of similar uses in 

the same neighborhood . . .”  Exhibit 33(a), p. 16.  Staff accepted Mr. Steere’s findings, as does 

the Hearing Examiner, in the absence of any contradictory evidence.  The Hearing Examiner 

concludes, based on the Need Study, that there is a demonstrated County need for the proposed 

Conditional use.      

B.  Development Standards of the C-2 Zone under the 2004 Zoning Ordinance 

In order to approve a conditional use, the Hearing Examiner must find that the 

application meets the development standards of the applicable zone.  Although the current zone 

of the subject site is the CRT-2.25, C-1.5, R-0.75, H-45 Zone, the “grandfathering” provisions of 
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the 2014 Zoning Ordinance allow the application of the C-2 Zone’s standards that existed on the 

site prior to 2014.  As explained by Technical Staff (Exhibit 33(a), p. 11): 

Pursuant to Sections 7.7.1.C.1 and 7.7.1.C.2 of the current Zoning Ordinance, 

existing development in a CRT Zone may expand up to the lesser of 10% of the 

gross floor area approved for the site on October 30, 2014, or 30,000 square feet, 

following the procedures and standards of the property’s C-2 zoning in effect on 

October 29, 2014.  The Applicant is proposing to add 3,120 square feet of non-

residential development, which is less than 10% of the 99,857 square feet of 

development that existed on the Property as of October 30, 2014. 

 

Thus, this report will refer to the 2004 development standards for the pre-existing C-2 

Zone, not the 2014 Zoning Ordinance standards for the current CRT-2.25, C-1.5, R-0.75, H-45 

Zone.  The development standards in the 2004 Zoning Ordinance for the pre-existing C-2 Zone 

are depicted below in a Table provided by the Technical Staff (Exhibit 33(a), p. 12): 

Table 1: Development Standards 

 Required/ Allowed under 
Sec. C-4.35 of 2004 Zoning 
Ordinance 

Existing/Proposed 

Building Height (max) 42’ 36’ 

FAR (max) 1.5 0.20 

Setbacks (min) 

Front  10’ 42’ 

Rear setback  30’ 
(Not less than required in 

adjoining R-200 zone) 

46’ 

Green Area (min) 10% 7.4%* 
*The shopping center was constructed in 1967 under the C-2 Zone which, at the time, did not have a 

green area requirement. The 15,645-square foot “conditional use area” proposes a green area of 30.3%.  

 

Staff also noted (Exhibit 33(a), p. 12): 

 

Outside of the “conditional use area”, the remainder of the shopping center property, 

including the site design of the parking lot, is conforming under [2014 Zoning 

Ordinance] Section 7.7.1.A.1, and will continue to meet the development standards 

of the C-2 Zone in effect at the time of the shopping center’s development. 
 

The only other applicable provisions regarding the C-2 Zone in the 2004 Zoning 

Ordinance are its Purpose Clause (Section 59-C-4.350) and its Nuisance Clause (Section 59-C-

4.355), both of which are set forth below: 
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59-C-4.350.   Purpose. 
It is the purpose of this zone to provide locations for general commercial uses 

representing various types of retail trades, businesses and services for a regional or 

local area.  Typical locations for such uses shall include: central urban commercial 

areas, regional shopping centers and clusters of commercial development.  A further 

purpose of this zone is to promote the effective use of transit facilities in Central 

Business Districts by encouraging housing with commercial uses in close proximity to 

Metro stations located in Central Business Districts. 

 

59-C-4.355. Nuisances. 

Any use which is found by the board to be a public nuisance, by reason of the emission 

of dust, fumes, gas, smoke, odor, noise, vibration or other disturbance, is and shall be 

expressly prohibited in the C-2 zone. No such finding shall be made by the board except 

after a hearing upon reasonable notice, and any person, the commission or the district 

council may file a petition with the board for such a hearing. 

 

Conclusion:  As can be seen from the above Table, the proposed use meets all the applicable 

development standards of the C-2 Zone, as provided in 2004 Zoning Ordinance §59-C-4.35, and 

the Hearing Examiner so finds.  Moreover, the proposed development satisfies the Purpose and 

Nuisance Clauses of the C-2 Zone, in that it will provide commercial services in a shopping 

center and will not be a public nuisance. 

C.  Use Standards for a Drive-Thru Conditional Use (Section 59.3.5.14.E.) 

 The specific use standards for approval of a Drive-Thru Conditional Use are set out in 

Section 59.3.5.14.E. of the Zoning Ordinance.  Standards applicable to this application are: 

 
E.  Drive-Thru 

 
1. Defined 

 
Drive-Thru means a facility where the customer is served while sitting 
in a vehicle. Drive-Thru includes drive-thru restaurants, banks, and 
pharmacies, but does not include Filling Station (see Section 3.5.13.C, 
Filling Station). 
 

Conclusion:  The Applicant’s proposal for a Drive-Thru serving a bank clearly meets the 

definition of a Drive-Thru in this provision, and the Hearing Examiner so finds. 

2.  Use Standards 
 

a.  Where a Drive-Thru is allowed as a limited use, it must satisfy the 

following standards: 
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i. A Drive-Thru, including the queuing area, must be located a 

minimum of 100 feet from any property that is vacant or improved 

with a residential use in the Agricultural, Rural Residential, or 

Residential Detached  zones. 

ii. For a Restaurant with a Drive-Thru, access to the site from a street 

with a residential classification is prohibited. 

iii. A drive-thru service window, drive aisle, or queuing area located 

between the street and the front main wall of the main building is 

prohibited. 

iv. A drive-thru service window, drive aisle, or stacking area may be 

located between the street and the side wall of the main building on 

a corner lot if permanently screened from any street by a minimum 

3 foot high wall or fence. 

v. Site plan approval is required under Section 7.3.4. 

vi. A conditional use application for a Drive-Thru may be filed with 

the Hearing Examiner if the limited use standards under Section 

3.5.14.E.2.a.i through Section 3.5.14.E.2.a.iv cannot be met. 

 

Conclusion:  The Limited Use standards are not applicable because the Applicant is not able to 

meet the standards for a limited use under Sections 3.5.14.E.2.a.iii and 3.5.14.E.2.a.iv,, quoted 

above, according to Technical Staff (Exhibit 33(a), p. 12).  Section 59.3.5.14.E.2.a.vi., also 

quoted above, permits the Applicant to apply for a conditional use in such circumstances, as the 

Applicant has done in this case. 

 

b.  Where a Drive-Thru is allowed as a conditional use, it may be 

permitted by the Hearing Examiner under Section 7.3.1, Conditional Use, 

and the following standards: 

 

 i. The use at the proposed location will not create a traffic hazard or 

traffic nuisance because of its location in relation to similar uses, 

necessity of turning movements in relation to its access to public 

roads and intersections, or its location in relation to other buildings 

or  proposed buildings on or near the site and the traffic patterns 

from such buildings or cause frequent turning movements across 

sidewalks and pedestrian ways, thereby disrupting pedestrian 

circulation within a concentration of retail activity. 
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Technical Staff responded to this provision as follows (Exhibit 33(a), p. 13): 

 

As described in the Analysis section, the internal circulation within the shopping 

center and on the proposed pad site will remain safe and efficient with the addition 

of the with drive-thru facilities. The pad site is located immediately to the southwest 

of the nearest shopping center access point from North Westland Drive, at a 

location that will be relatively isolated from the other parts of the shopping center. 

Vehicles entering and exiting the drive-thru lanes will not create a traffic hazard for 

customers shopping at other establishments within the shopping center. Pavement 

markings will signal vehicles exiting the drive-thru lanes to stop, allowing for 

pedestrians to safely use the new lead-in sidewalk connecting the sidewalk along 

South Frederick Avenue with the entrance to the proposed bank.  Access to the 

proposed bank’s drive-thru area is internal to the shopping center site, and adequate 

queuing space will be provided.  Operational and queuing analysis demonstrate that 

the nearby shopping center access point will also remain safe and efficient. 

 

Applicant’s traffic engineer and transportation planner, Nick Driban, testified that he 

concurred with Staff findings in this case (Tr. 64-66):  

They found that the pad site located in the northwest corner of the site, next to the 

site access location is relatively isolated from the rest of the shopping center site 

which allows vehicles entering and exiting the drive-through to avoid creating a 

traffic hazard for any other vehicles within the site. . . . 

 

I believe that the traffic is well configured for . . . the proposed pedestrian facilities. 

There are pavement markings and signage proposed at the exit to the drive-through 

for the new pedestrian connection there, which would facilitate safe and efficient 

traffic operations.  Tr. 64-66. 

 

As previously discussed in this Report and Decision, Applicant’s civil engineer, Bradford 

Fox, also testified that the two drive-thru lanes and the bypass lane, with a stop bar at the exit 

that precedes the pedestrian access from Route 355, will provide for safe pedestrian travel to the 

front of the store and also into the building.  He indicated that this arrangement was the best 

choice to provide queuing, safety and ease of access.  Tr. 42.  Mr. Driban concluded that the use 

of the proposed location will not create a traffic hazard or traffic nuisance, and that it will not 

create excessive queuing.  Tr. 57-67.   

Conclusion:  Based on this record, the Hearing Examiner finds that the proposed conditional use 

will not create a traffic hazard or traffic nuisance, and it therefore satisfies this provision. 
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ii. The use of the proposed location will not preempt frontage on any 

highway or public road in a way that reduces the visibility and 

accessibility of an interior commercial area zoned or proposed 

for commercial use that is oriented to the same highway or 

public road. 

Conclusion:  As stated by Technical Staff (Exhibit 33(a), p. 13), 

Most of the stores in the existing shopping center are located southeast of the 

proposed bank, so the visibility of the existing establishments from South 

Frederick Avenue will remain unchanged.  Pedestrian accessibility of the shopping 

center will be enhanced with the addition of a new lead-in sidewalk and marked 

crosswalks within the parking lot. 

The Hearing Examiner finds that the proposed conditional use will not preempt frontage in a way 

that reduces visibility or accessibility of an interior commercial area, and it therefore satisfies 

this provision. 

iii. Product displays, parked vehicles, and other obstructions that 

adversely affect visibility at intersections, or at entrances and 

exits to and from the Drive-Thru are prohibited. 

Conclusion:  As stated by Technical Staff (Exhibit 33(a), p. 13), 

The Applicant does not propose product displays, vehicle parking, or other 

obstructions that would adversely affect visibility at the Property’s ingress and 

egress driveways. Parked vehicles will be separated from the proposed drive-thru 

entrances and exits by a drive aisle or physical barrier, allowing appropriate 

visibility of the drive-thru lane.  No intersections will be impacted because access to 

the drive-thru area is from the interior of the existing shopping center parking lot. 

Based on this record, the Hearing Examiner finds that the proposed conditional use will 

not have product displays, vehicle parking, or other obstructions that would adversely affect 

visibility at intersections, or at entrances and exits to and from the drive-thru.  The proposal 

therefore satisfies this provision. 

iv. When a Drive-Thru occupies a corner lot, the ingress or egress 

driveways must be located a minimum of 20 feet from the 

intersection of the rights-of-way, and such driveways must not 

exceed 25 feet in width. In areas where no master plan of 

highways has been adopted, the street line must be considered to 

be a minimum of 60 feet from the centerline of any abutting 

street or highway. 
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Conclusion:  The Applicant’s revised Statement of Justification (Exhibit 29(b), pp. 7-8) argues 

that this subsection is “Not applicable [because] [t]he proposed Conditional Use site is not a 

corner lot, but is a small portion of a larger shopping center site.”  However, Applicant’s land 

planner, Somer Cross, quoted this provision in her testimony and stated (Tr. 22): 

. . . This actual property takes up an entire block, therefore it is in effect, two 

corners, but the egress and ingress of the site remain the same. It is off of North 

Westland Drive and that is more than 90 feet from the intersection of South 

Frederick Avenue. 

Technical Staff concluded that the subject site was a corner lot, but it nevertheless satisfied the 

requirements of this provision (Exhibit 33(a), p. 13): 

The drive-thru occupies a corner lot. The ingress and egress driveways for the 

drive-thru are within the shopping center parking lot, and the nearest access point 

for the shopping center, from North Westland Drive, is over 90 feet from the 

intersection of North Westland Drive and South Frederick Avenue. 

Based on this record, the Hearing Examiner finds that, whether or not this is considered a 

“corner lot,” the proposed ingress or egress driveways will be located more than a minimum of 

20 feet from the intersection of the rights-of-way.  The Hearing Examiner also notes, based on 

the final plans (Exhibit 60(a)), that the planned driveways will not exceed 25 feet in width.  The 

second sentence of subsection iv. (quoted in the footnote, below)9 does not appear to be an 

additional requirement, but rather an instruction on how to interpret the first sentence of that 

provision.  Unfortunately, it is difficult to tease out the intent behind the second sentence because 

it refers to a “street line” which is not mentioned in the first sentence.  Nevertheless, given 

Staff’s finding that “the nearest access point for the shopping center, from North Westland Drive, 

is over 90 feet from the intersection of North Westland Drive and South Frederick Avenue,” it is 

clear that the 20-foot minimum has been satisfied. 

                                                 
9 “In areas where no master plan of highways has been adopted, the street line must be considered to be a minimum 

of 60 feet from the centerline of any abutting street or highway.” 



CU 17-17, Bank of America, NA   Page 42 

 

In sum, the Hearing Examiner finds that the application satisfies all of the use standards 

for a Drive-Thru Conditional Use set forth in Zoning Ordinance Section 59.3.5.14.E.2.b., as well 

as the general Conditional Use standards contained in Zoning Ordinance §59.7.3.1, discussed in 

Part III.A., above. 

D.  Applicable Site Development Standards 

 

 Article 59.6 of the 2014 Zoning Ordinance ordinarily sets the general requirements for site 

access, queuing, parking, screening, open space, landscaping, lighting, and signs.  For the reasons 

stated on pages 25-26 of this Report and Decision, only the parking space standards of the 2014 

Zoning Ordinance (i.e., Sections 59.6.2.3 and 6.2.4) apply in this case, and the remainder of the 

applicable development standards are those that apply to the C-2 Zone of the 2004 Zoning 

Ordinance. The applicable requirements, and whether the use meets these requirements, are 

discussed below. 

1.  Parking Spaces Required under the 2014 Zoning Ordinance  

As previously mentioned, the site development standards for parking spaces are governed 

by Division 6.2.4 of the 2014 Zoning Ordinance.  The required number of spaces is referenced in 

the Table on page 14 of the Staff report (Exhibit 33(a)).  It is reproduced below:  

Table 2: Parking Requirements under Section 6.2.4 

 Required  Proposed 

Vehicle Parking 

Proposed Bank 11   
(3.5 spaces per 1,000 SF     
of GFA) 

11 total 
4 (conditional use area);  
7 (shopping center) 

Overall Shopping Center 352 586 

Bicycle Parking 

Proposed Bank 1 2  
 

Conclusion:  As can be seen from the above Table, Section 59.6.2.4 of the 2014 Zoning 

Ordinance requires 3.5 vehicle parking spaces per 1,000 square feet of gross floor area (GFA).  

Since the Applicant plans a total of 3,120 square feet of GFA, a total of 11 parking spaces for the 
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subject site would be required (3.12 X 3.5 = 10.92 spaces, which rounds up to 11).  The Applicant 

complies by providing 4 spaces in the conditional use area and 7 in the shopping center parking 

lot.   

Staff reports that the overall shopping center is required to have a minimum of 352 vehicle 

parking spaces, and it more than meets that minimum with 586 vehicle parking spaces. One 

bicycle parking space is also required by the Code for the conditional use, but the Applicant will 

provide 2 bicycle spaces. One of the conditions recommended by Technical Staff is that “The 

Applicant must provide at least two short-term bicycle parking spaces (inverted-U bike rack(s) or 

equivalent as approved by the Planning Department staff) near the proposed bank’s main 

entrance.”  The Hearing Examiner has employed a similar condition in Part IV of this Report and 

Decision.   

Based on this record, the Hearing Examiner finds that the Applicant’s proposal is 

compliant with the provisions specifying the number of required vehicle and bicycle parking 

spaces. 

2.  Site Lighting, Screening and Landscaping under the 2004 Zoning Ordinance  

 As discussed above, the site development standards for site lighting, screening and 

landscaping are, in this case, derived from the 2004 Zoning Ordinance, based on the 

grandfathering provisions of the 2014 Zoning Ordinance. 

a.  Lighting 

In this case, lighting in parking facilities is governed by 2004 Zoning Ordinance §59-E-

2.6: 

Sec. 59-E-2.6. Lighting. 

Adequate lighting shall be provided for surface parking facilities used at night and 

for structured parking as required by construction codes. Lighting shall be 

installed and maintained in a manner not to cause glare or reflection into abutting 

or facing residential premises, nor to interfere with safe operation of vehicles 

moving on or near the premises. 
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The lighting to be provided under the proposed development was set forth in a Luminaire 

Schedule and Photometric Plan (Exhibit 43).  Lighting was addressed in Part II.C.2.b. of this 

Report and Decision (pp. 17-18). As mentioned there, Applicant’s engineer, Bradford Fox, 

testified (Tr. 52-56): 

[T]here are lights provided at the front of the building for safety and security and 

that is the closest point to the existing shopping center where there’s already 

lighting provided for the parking. In addition along the perimeter there is lighting 

provided facing in towards the Bank and those light levels drop very quickly as you 

move . . .    

 

The proposed preliminary lighting faces towards the building it’s cut off the face 

and where it also is adjacent to public right-of-ways that have street lighting for the 

public right of-way along North Westland and also down 355. . . . 

 

The properties . . . across 355 would be zoned residential but . . . there is no glare 

across 355.  [The fixtures] . . . will be full cut off and they'll face the interior.  

 

Technical Staff noted that, “The photometric plan indicates lighting fixtures [are] 

distributed around the proposed development.”  Exhibit 33(a), p. 6.  Staff concluded that “The 

illumination for the Property will be appropriate for a drive-thru bank that abuts a major highway . 

. .” and it “will not cause undue harm to the neighborhood . . .” Exhibit 33(a), p. 16. 

Conclusion:  Based on this record, the Hearing Examiner finds that the quoted provision of the 

2004 Zoning Ordinance will be satisfied.  Adequate lighting will be provided for the parking 

facilities, and it will be installed in a manner so as not to cause glare or reflection into abutting or 

facing residential premises, nor to interfere with safe operation of vehicles moving on or near the 

premises. 

b.  Site Screening and Landscaping 

In this case, screening and landscaping in parking facilities are governed by 2004 Zoning 

Ordinance §59-E-2.7.  The subsections therein generally call for a minimum of 5 percent of the 

internal area of a surface parking facility to be landscaped with shade trees, and for perimeter 

landscaping.  However, Section 59-A-2.1 of the 2004 Zoning Ordinance, defines an automobile  
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parking facility as one “used for off-street parking of 6 or more motor vehicles,” so the plan for a 

conditional use site with only four parking spaces may not actually trigger the landscaping and 

screening requirements of 2004 Zoning Ordinance §59-E-2.7. 

Nevertheless, Applicant’s landscape plan (Exhibit 60(a), Sheet 6) requires Applicant to 

plant 7 shade trees, 22 evergreen shrubs and 7 deciduous shrubs around the conditional use site.  

That plan is reproduced and discussed in Part II.C.2.a. of the Report and Decision (pp. 16-17).  

As mentioned there, Applicant’s engineer, Bradford Fox, testified (Tr. 51-52): 

The site requires a minimum of 5 percent of the internal area to surface parking to 

be landscaped with shade trees. We've provided that. Our site is just the surface 

parking would be the four spaces here and we also have looked at the drive-through 

and queuing area also. And we provide that we would need about 283 square feet 

for 5 percent based on that parking area. And these, even just counting the internal 

areas here we're over that with approximately 350 square feet of landscaping.  . . . 

and now we've . . . provided over that minimum 10 foot landscape strip. 

 

Technical Staff reports that “In addition to trees and shrubs around the building, shade 

trees are proposed on both frontages . . . .” Exhibit 33(a), p. 6.  According to Staff (Exhibit 33(a), 

p. 12), “the site design of the parking lot is conforming under [2014 Zoning Ordinance] Section 

7.7.1.A.1, and will continue to meet the development standards of the C-2 Zone in effect at the 

time of the shopping center’s development.” 

Conclusion:  Under Section 59.7.3.1.E.1.b. of the 2014 Zoning Ordinance, the Hearing Examiner 

need only find that the proposed use meets applicable general development requirements “to the 

extent the Hearing Examiner finds necessary to ensure compatibility. . .”  Staff reported no 

deficiency in the proposed site landscaping and screening. 

Based on this record, the Hearing Examiner finds that the proposed site landscaping and 

screening are compliant with the requirements of the 2004 Zoning Ordinance and sufficient to 

ensure compatibility with the surrounding commercial neighborhood, in accordance with the 

conditional use standards of the 2014 Zoning Ordinance. 
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3.  Signage under the 2004 Zoning Ordinance 

In this case, proposed signage is governed by 2004 Zoning Ordinance §59-F-4.2(b), 

based on the grandfathering provisions of the 2014 Zoning Ordinance.  That Section governs 

signage in commercial and industrial zones. According to Applicant’s land planner, Somer 

Cross, the proposed bank building would have wall signage, but the sign plans have not yet been 

finalized and coordinated with the shopping center.  Tr. 23-26.  The currently proposed signs are 

depicted in the rendered elevations (Exhibits 40(a) – (d)), reproduced on page 15 of this Report 

and Decision. 

As reported in Part II.C.2.c. of this Report and Decision, there are also three existing 

monument signs for the shopping center. Tr. 23.  Technical Staff states (Exhibit 33(a), p. 6) that 

“The Applicant intends to add a Bank of America sign to the existing monument sign at the 

corner of South Frederick Avenue and North Westland Drive.”  That existing monument sign is 

depicted in a photograph reproduced on page 19 of this Report and Decision. 

However, the Applicant’s counsel indicated at the hearing that the Applicant was not 

certain that the sign would be modified, and Applicant’s engineer, Bradford Fox, testified that 

the sign might have to be moved 5 to 10 feet to get it out of the right-of-way.  Tr. 76-81.   

Conclusion:  As previously mentioned, application of general development requirements for 

conditional use applications (whether derived from the 2004 Zoning Ordinance or the 2014 

Zoning Ordinance) is governed by Section 59.7.3.1.E.1.b. of the 2014 Zoning Ordinance.  Under 

that section, the Hearing Examiner need only find that the proposed use meets applicable general 

development requirements “to the extent the Hearing Examiner finds necessary to ensure 

compatibility. . .” 

Based on this record, the Hearing Examiner finds that neither adding the Bank of America 

Logo to the sign, nor moving it 5 or 10 feet to get the sign out of the right-of-way, would render it 
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unsafe or incompatible with the neighborhood.  Similarly, the Hearing Examiner finds that the 

proposed wall signs would not be incompatible with this commercial neighborhood.  If the 

Applicant subsequently elects to change those signs, any signage must comply with applicable 

Zoning Ordinance standards and is subject to permits issued by the Department of Permitting 

Services, the Sign Review Board, or the City of Gaithersburg, as appropriate. A condition is 

imposed in Part IV of this Report and Decision to that effect. 

 

IV.  CONCLUSION AND DECISION 

 As set forth above, the application meets all the standards for approval in the applicable 

portions of the 2004 and 2014 Zoning Ordinances.  The proposed conditional use complies with 

the general conditions and the standards for approval of a conditional use for a Drive-Thru, 

subject to the recommended conditions of approval.  The proposed conditional use is consistent 

with the objectives and recommendations of the Master Plan, will not alter the character of the 

surrounding neighborhood, and will not result in any unacceptable noise, traffic, or 

environmental impacts on surrounding properties.  

Based on the foregoing findings and conclusions and a thorough review of the entire 

record, the application of Bank of America, National Association (CU 17-17), for a conditional 

use under Section 59.3.5.14.E, of the Zoning Ordinance, to build and operate a drive-thru 

servicing a bank at 16531 Frederick Road, Gaithersburg, Maryland, is hereby GRANTED, 

subject to the following conditions: 

1. The Applicant must obtain sign permits, issued by the Department of Permitting Services, the 

Sign Review Board, or the City of Gaithersburg, as appropriate, for all signs and must file a 

copy of any such sign permits with the Office of Zoning and Administrative Hearings 

(OZAH).  

 

2. The Applicant must provide at least two short-term bicycle parking spaces (inverted-U bike 

rack(s) or equivalent as approved by the Planning Department staff) near the proposed bank’s 

main entrance. 
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3. Prior to issuance of the final use and occupancy permit for the proposed bank, the Applicant 

must provide the sidewalk connections and striped crosswalks shown on the conditional use 

plan.  

 

4. Prior to issuance of any building permit, the City of Gaithersburg must approve any proposed 

improvements to the Property that lie within the City’s municipal boundary. The Applicant 

must also provide the City of Gaithersburg with copies of all permits, plans and 

easement/maintenance documents reviewed and approved by the Department of Permitting 

Services for construction of the bank facility as required by the City. 

 

5. The Applicant is bound by its site layout and other plans filed this case (Exhibits 60(a), 

Sheets 1 through 7). 

 

6. The Bank of America branch and the associated drive-thru may be open for business from 

7:00 a.m. to 8:00 p.m. Monday through Friday, 7:30 a.m. to 6:00 p.m. on Saturday, and 11:00 

a.m. to 4:00 p.m. on Sundays.  The drive-thru ATMs may operate 24 hours, seven days a 

week. The bank may have up to 12 staff members on-site staff at any time. 

 

7. The Applicant must obtain and satisfy the requirements of all licenses and permits, including 

but not limited to building permits and use and occupancy permits, necessary to occupy the 

conditional use premises and operate the conditional use as granted herein.  The Applicant 

shall at all times ensure that the conditional use and premises comply with all applicable 

codes (including but not limited to building, life safety and handicapped accessibility 

requirements), regulations, directives and other governmental requirements, including the 

annual payment of conditional use administrative fees assessed by the Department of 

Permitting Services. 

   

Issued this 8th day of December, 2017. 

    

       

 Martin L.  Grossman 

 Hearing Examiner 

 

 

NOTICE OF RIGHT TO REQUEST ORAL ARGUMENT 

 

Any party of record may file a written request to present an appeal and oral argument before the 

Board of Appeals, within 10 days after the Office of Zoning and Administrative Hearings issues 

the Hearing Examiner's Report and Decision.  Any party of record may, no later than 5 days after 

a request for oral argument is filed, file a written opposition to it or request to participate in oral 

argument.  If the Board of Appeals grants a request for oral argument, the argument must be 

limited to matters contained in the record compiled by the Hearing Examiner. A person 

requesting an appeal, or opposing it, must send a copy of that request or opposition to the 

Hearing Examiner, the Board of Appeals, and all parties of record before the Hearing Examiner.  
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Contact information for the Board of Appeals is listed below, and additional procedures are 

specified in Zoning Ordinance §59.7.3.1.F.1.c. 

 

The Board of Appeals may be contacted at: 

Montgomery County Board of Appeals 

100 Maryland Avenue, Room 217 
Rockville, MD  20850 

(240) 777-6600 

http://www.montgomerycountymd.gov/boa/ 

The Board of Appeals will consider your request for oral argument at a work session.  Agendas 

for the Board’s work sessions can be found on the Board’s website and in the Board’s 

office.  You can also call the Board’s office to see when the Board will consider your request.   If 

your request for oral argument is granted, you will be notified by the Board of Appeals regarding 

the time and place for oral argument.  Because decisions made by the Board are confined to the 

evidence of record before the Hearing Examiner, no new or additional evidence or witnesses will 

be considered.  If your request for oral argument is denied, your case will likely be decided by 

the Board that same day, at the work session. 

Parties requesting or opposing an appeal must not attempt to discuss this case with individual 

Board members because such ex parte communications are prohibited by law.  If you have any 

questions regarding this procedure, please contact the Board of Appeals by calling 240-777-6600 

or visiting its website: http://www.montgomerycountymd.gov/boa/. 

 

NOTICES TO: 

Soo-Lee Cho, Esquire 

Trudy M. W. Schwarz, Planning Division Chief, City of Gaithersburg 

All parties of record 

Barbara Jay, Executive Director, Montgomery County Board of Appeals 

Ehsan Motazedi, Department of Permitting Services 

Greg Nichols, Manager, SPES at DPS 

Alexandre A. Espinosa, Director, Finance Department 

Charles Frederick, Esquire, Associate County Attorney 

Gwen Wright, Director, Planning Department 

Emily Tettelbaum, Planning Department 

Washington Suburban Sanitary Commission 

State Highway Administration 
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