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I.  STATEMENT OF THE CASE 

 

This case involves an application for a conditional use to operate a child Day Care Center 

for over 30 persons (up to 200 in this case) pursuant to Zoning Ordinance §59-3.4.4.F.1  The 

subject property is Parcel A, Block B, “Layhill Village East” and parts of Lots 5 and 6, Block B, 

Atwood Knolls, located at 14041 Layhill Road, Silver Spring, Maryland (Tax Account Numbers 

13-02740216, 13-03615983, and 13-03615994).  The property is owned by the Applicant, 

Layhill Property, LLC.   

The subject site is in the R-200 Zone, and a conditional use is required for a child daycare 

facility for 30 or more children in that zone.    “Primrose Schools” is a nationally known early 

education and child care organization in existence since 1982, with over 300 Primrose day care 

facilities across the country.  Exhibit 43(a). 

The application in this case was initially filed on May 11, 2017, and a hearing was 

scheduled for September 8, 2017.  Exhibit 2.  On August 28, 2017, Applicant’s attorney wrote to 

request that the hearing be postponed, and the Hearing Examiner responded that the request 

would be granted, postponing the hearing until December 1, 2017.  Exhibits 24 and 25. 

On October 11, 2017, Applicant’s attorney requested that the hearing be further 

postponed because the Planning Department still had problems with Applicant’s revised 

submissions. The Hearing Examiner agreed.  Exhibits 29 and 30. 

On January 26, 2018, the Applicant’s attorney agreed to a hearing date of March 16, 2018 

(Exhibit 35); however, on February 13, 2018, the Applicant’s attorney wrote to request a hearing 

date of May 4, 2018, so that issues with the Planning Department could be resolved.  Exhibit 41. 

                                                           
1 All citations in this Decision are to the 2014 Zoning Ordinance for Montgomery County, adopted September 30, 

2014 (Ordinance No. 17-52), as amended. 
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On March 13, 2018, the Applicant filed amended versions of its conditional use plans and 

supporting documents (Exhibits 43 and 43(a) through 43(f)). 

On March 20, 2018, the Office of Zoning and Administrative Hearings (OZAH) issued a 

notice of the proposed amendments to the application and of the public hearing to be held on 

May 4, 2018, (Exhibit 46). No opposition to the motion to amend was received by March 30, 

2018, so the motion to amend the application has been granted. 

On April 2, 2018, OZAH received an opposition letter from neighbors Roland and 

Jacquelyn Shaw, neighbors at 14101 Layhill Road, based on traffic volume and safety 

considerations. Exhibit 50. 

The Technical Staff of the Montgomery County Planning Department (Technical Staff or 

Staff) issued a report on April 2, 2018, recommending approval of the application, subject to 13 

recommended conditions. Exhibit 53. 

The Planning Board met on April 12, 2018, and those present voted unanimously (4-0) to 

recommend approval of the conditional use.  The Board’s recommendation was forwarded to the 

Hearing Examiner on April 25, 2018, in a letter from its Chair (Exhibit 60).  The Planning Board 

also approved the Forest Conservation Plan CU 201716 and an included tree variance, as 

reflected in the Board’s Resolution No. 18-030, dated April 18, 2018 (Exhibit 59). 

On April 13, 2018, the Applicant filed a further amendment request (Exhibits 55 and 56) 

to modify its traffic statement by substituting a corrected page (Exhibit 47(a)) in its previously 

filed traffic statement (Exhibit 15) and to add resumes of its experts (Exhibits 56(a), (b) and (c)).  

This new motion to amend was noticed on April 18, 2018 (Exhibit 58).  No opposition to the 

amendment was filed, and that amendment has therefore been granted. 

The public hearing proceeded as scheduled on May 4, 2018.  The Applicant’s attorney 

indicated that the Applicant accepted the findings of Technical Staff and the 13 conditions 
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recommended by Technical Staff and the Planning Board.  Tr. 7-8.    Applicant’s affidavit of 

posting was filed as Exhibit 61. 

 

Seven witnesses testified for the Applicant, Matthew Taylor, an official of the franchisor, 

Primrose Schools; Scott Wolford, a land Planner; Eduardo Intriago, a civil engineer; Glenn 

Cook, a Transportation Planner; James Kassay, the architect who designed the building; and 

Mrugesh and Jasmili Majmudar, who own Layhill Property, LLC and will be the franchisee at 

the subject site.  There were no opposition witnesses, and there were no significant changes in 

the plans; however the Applicant did submit a revised signage plan (Sheet SK 5.0-Exhibit 63), 

per Technical Staff’s recommended Condition 13; a rendered elevations plan (Exhibit 65); and a 

second page of the corrected traffic analysis (Exhibit 67).  Therefore, the record was held open 

until May 15, 2018, to give Technical Staff and the public an opportunity for comment.  Tr. 126-

127. 

 There was no additional public commentary, and Technical Staff indicated by email 

dated May 9, 2018, that it had “no comments on the modifications.”  Exhibit 69.  The record 

closed, as scheduled, on May 15, 2018.   

 For the reasons set forth at length in this Report and Decision, the Hearing Examiner 

approves the conditional use application, subject to the conditions listed in Part IV of this Report 

and Decision.  

II.  FACTUAL BACKGROUND 

A.  The Subject Property 

 As mentioned above, the address of the subject property is 14041 Layhill Road, Silver 

Spring, Maryland.  It is located at the southeast corner of the intersection of Layhill Road (MD 

182) and Queensguard Road, about a quarter of a mile south of Bel Pre Road.  It can be seen on 

the aerial photo map supplied by the Technical Staff (Exhibit 51, p. 3): 
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Subject Site 

  

Technical Staff described the site (Exhibit 51, p. 3) as,  

a 4.22-acre assemblage of properties that includes Parcel A, Block B, Layhill 

Village East and Lots 5 and 6, Block B, Atwood Knolls.” . . .  

The Property is within the R-200 Zone and largely unimproved, except for a concrete 

driveway apron and asphalt on Lot 5. It contains two wetlands and an ephemeral 

stream. The majority of Parcel A is forested. A Category I Forest Conservation 

Easement covers part of Lots 5 and 6, although only a portion of the easement 

contains forest. The Property slopes down from both road frontages towards a low 

point on the southeast corner. 
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Staff also notes (Exhibit 53, pp. 4-5) that there were previous plans for this site that never 

came to fruition: 

Two previous Special Exceptions were approved, but never implemented, on the 

Property. In 1981, the County’s Board of Appeals (BOA) approved BAS-781 

[Exhibit 62(a)] to permit a private club (the Wheaton Boy’s Club) on the Property. 

The proposed use included the construction of a two-story club headquarters and off-

street parking for 118 automobiles and 12 two-wheel vehicles. In 1986, the BOA 

approved BAS-1307 [Exhibit 62(b)] to permit the construction and operation of a 

child day care center for up to 136 children from toddlers to age 12. That day care 

facility was to be a single-story building with over 4,200 square feet of play area. 

Because the approvals were never implemented, both special exception approvals 

were revoked by the Board of Appeals in 2004. 

 

A plat (No. 16672) was recorded in 1987 for Parcel A, but Staff could not locate an 

associated Preliminary Plan. On November 6, 2000, the Planning Board approved 

Preliminary Plan No. 120010140, to create one lot on Parcel A for a 300 seat House 

of Worship (with no weekday child day care or school). However, a plat was not 

recorded and the facility was never constructed. 

 

On April 8, 2003, the Planning Board approved Preliminary Plan No. 120030440 for 

two lots to allow construction of two detached houses on the southern portion of the 

Property (Lots 5 and 6). At the time, there was a house on Lot 5 that has since been 

razed. Lots 5 and 6 were platted (Plat No. 23706) in 2007, but no houses have been 

constructed. 

 

Access to the site is depicted on the Site Plan (Exhibit 43(d)), reproduced in Part II.C. of 

this Report, below. 

B.  Surrounding Neighborhood 

 

For the purpose of determining the compatibility of the proposed use, it is necessary to 

delineate and characterize the “surrounding neighborhood” (i.e., the area that will be most directly 

impacted by the proposed use).  Staff proposed defining the boundaries of the surrounding 

neighborhood as “generally defined by Bel Pre Road and Bonifant Road to the north, Alderton 

Road to the east, Matthew Henson Park to the south, and Northgate Drive to the west..”  It is 

depicted below in a map from the Staff report (Exhibit 53, p.  4): 
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The Hearing Examiner accepts Staff’s definition of the surrounding neighborhood, which 

is similar to that proposed by the Applicant (Exhibit 43(a), pp. 2-3).  Applicant’s land planner, 

Scott Wolford, adopted it as well.  Tr. 33.  As indicated by Staff (Exhibit 53, p. 4), 

. . . The Neighborhood is primarily residential in character, with detached houses and 

townhouses in the R-200, R-60, and PD zones, but it contains a few other uses as 

well. The Mid-County Community Recreation Center abuts the Property to the east. 

A small commercial property with a bank (zoned CRN) and Argyle Magnet Middle 

School are located on the north side of the Neighborhood, and the southern portion 

of the Neighborhood contains M-NCPPC parkland. 

 

The Staff report specified that, “With the exception of the commercially zoned properties 

at the corner of Layhill Road and Bel Pre Road, there are no existing special exceptions or 

nonresidential uses along this portion of Layhill Road.” Exhibit 53, p. 11.  We learned from the 
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April 25, 2018 letter of the Planning Board (Exhibit 60) that there are also two approved special 

exceptions for accessory apartments in the Staff-Defined Neighborhood – 2005 Queensguard Rd 

(BAS 1635 approved in 1989) and 1909 Queensguard Rd (BAS 2005 approved in 1993). 

C.  Proposed Use 

The Applicant seeks approval of a conditional use to construct and operate a Child Day 

Care Center for up to 200 children at 14041 Layhill Road, Silver Spring, in the R-200 Zone. 

As explained in Applicant’s Amended Statement (Exhibit 43(a), pp. 2-3): 

Petitioner intends to operate a Primrose School franchise at this 14041 Layhill 

Road location.  Primrose Schools is a nationally known early education and child 

care school in existence since 1982.  Across the country, there are over 300 Primrose 

day care facilities.  

 

The Primrose educational program focuses on a “Balanced Learning” 

approach to development which includes both purposeful play and instruction time.  

The program includes reading and writing readiness, STEM, math development, 

creative arts, music, Spanish, physical and character development, and life skills.  A 

full Primrose “Balanced Learning” development program lasts from infancy through 

childhood, with infancy care, preschool through kindergarten day care, and 

afterschool programs through elementary school.   

 

At the subject site, Petitioner proposes to construct an approximately 12,634 

square foot [one-story] building.  The facility would house and allow for the operation 

of an eleven (11) classroom Primrose School for up to a maximum of 200 students.  

The attendees will be children from six (6) weeks old to pre-Kindergarten age.  The 

school will operate from 6:00 am to 6:30 pm.  Up to six (6) evening events will be 

held throughout the year, for social events or employee training sessions.  Any 

evening events will not extend past 9:00 pm. 

 

There will be a maximum of 30 staff members and 2 administrators at any 

one time.  On-site staff training and organizational meetings will typically be held 

during regular business hours.   

 

There will be 13,000 +/- square feet of enclosed outdoor play area.  The play 

area will be divided into distinct play areas: one for infants, two for early preschool 

aged, and one for preschool aged children.  Each playground area will have its own 

age-appropriate equipment.  Each playground will be fenced and gated. 
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 Technical Staff noted (Exhibit 53, p. 5) that the Applicant’s initial submission “showed 

significant impacts to the wetland buffers, and the proposed building was sited at an awkward 

angle on the Property . . .”   Staff reports that it “worked extensively with the Applicant to 

improve the layout of the proposed use [and its architecture] while minimizing impacts to 

environmental features.” The Applicant’s land planer, Scott Wolford, its civil engineer, Eduardo 

Intriago, and its architect, James Kassay, testified to the extensive efforts they made to avoid the 

wetland buffers, while simultaneously maintaining a building and site that would be compatible 

with the neighbors.  As stated by Mr. Wolford (Tr. 43), 

this building was specifically designed to fit exactly on this site.  So it's in an L shape, 

which fits around the cul-de-sac drop off area and circulation place, then allows the 

playground to be wrapped around the back of the building.  So it fit very well on the 

site.  It also is depressed slightly, so it's not seen from the neighbors across the street.  

It's a one-story building with a gabled roof, it kind of fits into the residential character 

of the neighborhood. 

 

According to Mr. Intriago, there were multiple constraints, including onsite wetlands, 

onsite forests, a Category I Forest Conservation Easement, significant differences in elevations on 

the site, the need to have a roundabout for fire department vehicles, the effort to align the site’s 

access driveway on Queensguard Road to be directly across from the confronting Punch Street, 

and the need to avoid visual and noise impacts on the neighbors.  Through the use of retaining 

walls, grading, heavy landscaping, fencing and careful location and design of the building and the 

access driveway, the Applicant was able to overcome these difficulties.  Tr. 57-64.  

 Mr. Intriago further testified that 25 of the parking spaces on site will be devoted to the 

drop-off and pickup of children, and those spaces will be appropriately signed, as shown in the 

revised Signage Plan (Exhibit 63). Tr. 67-72.  Mr. Intriago noted that in order to avoid significant 

intrusion into the wetland buffer, the Applicant needed a waiver of the 24-foot side parking 

setback required by Zoning Ordinance §59.6.2.5.K.2.b., reducing the setback to 8.38 feet.  Tr. 



CU 17-16, Layhill Property, LLC t/a Primrose School  Page 10 
 

73-75.  Since the parking in that area abuts the existing parking lot at the Mid-County Recreation 

Center, the waiver will not reduce compatibility, and the Technical Staff therefore supports the 

waiver request (Exhibit 53, p. 19), as does the Hearing Examiner. 

 Mr. Intriago also testified that the proposed stormwater management system will be 100 

percent compliant with environmental site design requirements.  Tr. 77-79. 

 The Applicant’s architect, James Kassay, testified that the proposed building is custom 

designed in shape, location and finishing to be compatible with the neighborhood.  Tr. 87-93. 

 The Staff report (Exhibit 53, pp. 5-6) contains a thorough description of the Applicant’s 

current proposal: 

Subsequent to conditional use approval, the Applicant plans to subdivide the Property 

into two lots. The proposed Primrose School will occupy Lot 1, and Lot 2 will be a 

30,999-square foot residual lot. The two wetlands (and their buffers) largely dictate 

the proposed site design, which attempts to minimize impacts on these environmental 

features. 
 

The Applicant plans to remove the existing asphalt and concrete apron on existing 

Lot 5 and create a new access point for pedestrians and vehicles from Queensguard 

Road. The proposed driveway from Queensguard Road leads directly into a parking 

lot. A drive aisle through the parking lot leads to a circular driveway, located directly 

in front of the proposed building that contains additional vehicle parking spaces, 

including two ADA accessible spaces. Twenty-five of the proposed fifty-two parking 

spaces on the Property will be reserved for 15-minute parking for child drop-off and 

pick-up. The remainder of the parking spaces on the lot are intended to be used by 

staff of the facility. 
 
A six-foot wide lead-in sidewalk connects to the sidewalk along Queensguard Road 

and provides pedestrian access to the proposed building from the Ride On bus stop 

located at the corner of Layhill Road and Queensguard Road. Permeable pavement is 

proposed for the portion of the sidewalk that traverses the wetland buffer. 
 
Due to the Property’s topography, the proposed building will sit at a lower elevation 

than Layhill Road . . . . As a result, the roof will be the most prominent building 

feature when viewed from Layhill Road. The proposed building is oriented so that its 

longer wing does not directly face Layhill Road. An entry feature typical of the 

Primrose School franchise highlights the front door of the building that faces 

Queensguard Road. The building is designed to be residential in character with 

sloping roofs, a stone and brick façade, and windows with mullions . . . . 
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1.  Site Plan, Access, On-Site Parking and Areas for Drop-off and Pickup of Children 

The Applicant’s final site plan for the conditional use (Exhibit 43(d)) is set forth below: 
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The portion of the site that will be devoted to the child care facility (i.e., Lot 1) measures 

147,260 square feet. 
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The proposed drop/off and pickup areas, parking, daycare entrance and play areas are 

denoted on a rendered Site Plan from the Staff Report (Exhibit 53, p. 6):  

 

Technical Staff describes the proposed play areas as follows (Exhibit 53, p. 8): 

The Applicant proposes 13,000 square feet of fenced outdoor play area, covered with 

artificial turf. Distinct outdoor play areas will be provided for different age groups. 

One outdoor play area will be for infants, two for early preschool-age, and one for 

preschool aged children. A 6-foot-tall decorative iron fence will surround the west, 

east, and north sides of the play area. The play area on the south side of the building 

that faces the adjacent residential property will be enclosed by a semi-opaque vinyl 

fence. Retaining walls border most of the proposed parking and play areas. 

Access to 

Subject Site 

Proposed 

Monument Sign 



CU 17-16, Layhill Property, LLC t/a Primrose School  Page 14 
 

2.  Elevations, Site Section and Floor Plan 

The Exterior Elevations (Exhibit 65), Site Section (Exhibit 43(p)) and Floor Plan (Exhibit 

43(n)) are shown below: 
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3.  Site Landscaping, Lighting and Signage 

The Applicant’s Landscaping and Lighting Plan (Exhibits 43(h) and (i)) shows existing 

and planned landscaping and lighting.  It is reproduced below: 

a. Landscaping 
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Technical Staff notes that a significant number of existing trees will be retained, as shown 

on the above landscape plan.  These trees will be supplemented with additional trees and 

landscaping, as set forth in the above schedule.  As stated by Staff (Exhibit 53, p. 8), a Category I 

Forest Conservation Easement will protect the wetlands: 

The landscape plan shows trees planted within the parking lot, and shrubs planted 

along a portion of the building and play area facing the parking lot. Trees and shrubs 

are proposed between Lots 1 and 2 along the fenced play area. The forested wetlands 

will be protected within Category I Forest Conservation Easements, and other 

forested areas outside of the LOD will be retained . . . 

 

In addition, the Applicant has indicated that it intends to subdivide the Property in the 

future, creating a new Lot 2, on the site, which is depicted on the Site Plan reproduced on Page 11 

of this Report and Decision and on the Landscape Plan reproduced on Page 16, above.  Therefore, 

additional screening is required between Lots 1 and 2, as depicted by Staff in a diagram in the 

Staff Report (Exhibit 53, p. 20): 

 

 

 

 

 

 

 

 

 

 

 

Screening between the proposed conditional use and proposed Lot 2 
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Technical Staff described the screening requirements (Exhibit 53, pp. 19-20): 

In Residential Detached zones,. . . [Zoning Ordinance Section 59.] 6.5.2.b requires a 

conditional use in a “general” building type to provide screening under Section 6.5.3 

if the subject lot abuts property in a Residential Detached zone that is vacant or 

improved with a residential use. Further, conditional uses must have screening that 

ensures compatibility with the surrounding neighborhood. Since the Applicant 

intends to subdivide the Property and the future use of residual Lot 2 is unknown at 

this time, screening is required between proposed Lots 1 and 2. The Applicant 

proposes a 6’ fence and an eight-foot planting bed to satisfy the screening 

requirement under Section 6.5.3.C.7 (option A) along the majority of the lot line . . . 

A forest conservation easement will also serve as screening of the use and the parking 

lot along approximately 85 feet of the shared lot line. Staff finds that the proposed 

screening ensures compatibility with the surrounding neighborhood. 

 

b. Lighting 

All sides of the building will have wall mounted lighting, and lights on 20-foot poles will 

be distributed around the parking lot. Exhibit 53, p. 9. Charts depicting and describing the 

proposed lighting are contained in Exhibits 43(s) and (t): 
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Technical Staff describes the proposed lighting in its report (Exhibit 53, p. 19): 

Outdoor lighting is generally limited to 0.5 footcandles at the lot line, and 0.1 

footcandles at a shared lot line between a conditional use and a detached house under 

Section 6.4.4.E. The photometric plan indicates that the illumination will be 0.1 

footcandles or less at the proposed lot line between the Lot 1 (daycare site) and 

proposed Lot 2 (residual lot), and at the lot line between proposed Lot 2 and the lot 

with the detached house to the south. The illumination at all other lot lines is 0.5 

footcandles or less.   

  

c. Signage 

 

The Applicant proposes a number of signs for the site, the most significant of which is a 

proposed monument sign depicted below from the revised signage plan (Exhibit 63): 
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The monument sign is to be placed along the northwestern edge of the property, adjacent 

to the intersection of Layhill and Queensguard Roads, as shown below in the revised Signage 

Plan (Exhibit 63): 
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The other sign details are depicted below from the revised Signage Plan Sheet SK-5.0 

(Exhibit 63) filed at the hearing: 
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Permanent signs are subject to the sign permitting process.  The sign and the monument it 

is mounted on, as depicted in the Applicant’s plans, measure 10 feet across and 7 feet high.  As 

discussed in Part III of this Report and Decision, signs must be in compliance with the Zoning 

Ordinance, or be exempted by the Sign Review Board of the Department of Permitting Services.  

As noted by Technical Staff (Exhibit 53, p. 20): 

Under [Zoning Ordinance] Section 6.7.8, one freestanding sign is allowed, and it 

must be setback five feet from the property line. The sign can be up two square feet 

in area and it must be less than five feet tall. Any deviation from these requirements 

requires approval from the County Sign Review Board. The Applicant proposes to 

construct a sign substantially larger than two square feet within the State Highway 

Administration (SHA) right-of-way, so the Applicant will need to seek a sign 

variance from the Sign Review Board and permission from SHA.  

 

A condition is imposed in Part IV of this Report and Decision requiring such an 

application to the Sign Review Board and the State Highway Administration. 

4.  Operations 

 Proposed operations were summarized by Technical Staff (Exhibit 53, pp. 9-10): 

 

The proposed day care facility accommodates up to 200 children. However, 

Primrose’s experience and expectation is that there would typically be fewer 

children, likely close to 180, in attendance at any one time due to absenteeism. The 

proposed facility will operate Monday to Friday from 6:00 am to 6:30 pm and the 

school will offer a varied program of full and part time enrollment as well as before 

and after school programs for elementary school students ages 5-12. Up to six 

evening events will be held throughout the year, for social events or employee 

training, and such events will end by 9:00 pm.  

 

For drop-off and pick-up, parents are required to park their vehicles and physically 

walk children into or out of the facility and sign them in or out with the appropriate 

teacher. The Applicant indicates that a drop-off or pick-up event takes between eight 

and ten minutes, and the signs limiting parking to 15 minutes will discourage any 

loitering within the school building and will maximize the use of the designated 

parking spaces.  

 

The Applicant proposes a maximum of 30 staff members and two administrators on 

site at any one time. The Applicant anticipates that staff members will be scheduled 

according to the following shifts: 

 Open-12 pm 

 Open-2 pm 
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 11 am-close 

 1 pm-close 

 

Onsite staff training and organization meetings will typically be held during regular 

business hours.  

 

Trash pick-up will occur two to three times per week and recycling will likely be 

picked up once per week. The Applicant plans to schedule these pick-ups to occur 

between 10 am and 3 pm during the weekdays. 

 

To avoid any traffic impacts, 25 parking spaces are designated for parents dropping-off 

and picking-up the children, and the number of cars dropping of or picking up children will be 

limited to no more than 25 cars within any 15 minute period. 

The Applicant expanded on this formula in its Amended Statement (Ex. 43(a), pp. 9-11): 

A Primrose School does not operate like a private educational institution, or 

even like other day care centers, where children are dropped off and picked up from 

vehicles circulating in drive lanes in front of a main entrance.  At a Primrose School, 

parents are required to park their vehicle and physically walk the children into the 

facility, sign them in with their teacher and then return to their car and depart.  At 

departure time, the parent arrives, parks his or her car, walks to the appropriate 

classroom, signs the child out, returns to the parked vehicle and departs.  Due to this 

type of operation, there is no need for a generously sized drop off and pick up area, 

with bypass lanes, in close proximity to the front door.   

 

Secondly, Staff may have been concerned about the drop off and pick up 

activities associated with a facility with up to 200 children in attendance.  But as a 

practical matter, there are never 200 children on the site at the same time.  

Absenteeism reduces the number of daily attendees to less than the maximum 

permitted enrollment.   

 

More particularly, however, this Primrose School will offer a varied program 

of full and part time enrollment as well as after school programs for children.  Since 

the School’s hours are from 6:00 AM until 6:30 PM, a Primrose facility does not 

experience heavy flow of vehicles because it does not have set “start” and “end of 

school day” times.  Children are delivered to or picked up at the facility at times that 

are convenient for the parent rather than at time prescribed by the School.  Therefore, 

a Primrose School does not experience the “peak hour” drop offs or pickups common 

to a public elementary school.   

 

Due to these factors, Primrose’s experience and expectation is that there 

would normally be an on-site student population not exceeding 180+/- children at 

any one time and they would have arrived, and departed, over a three hour period in 

both the morning and afternoon/evening.   
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Looking at the most current Conditional Use Plan, there are six spaces (four 

regular, two handicapped) located within very close proximity to the front door of 

the facility.  Staff will note that the Applicant has added four additional regular 

parking spaces to be located just north of the School building.  All of these spaces, 

plus seventeen other parent parking spaces (25 total), are connected by a protected 

sidewalk connecting to the School building or are in close proximity to the building. 

 

The amount of parking shown on the Conditional Use Plan is more than 

Primrose feels is necessary to provide convenient and efficient drop off and pick up 

of children.  Looking at this activity, Primrose expects that the length of a drop off 

or pick up event will vary depending on the age of the child (or the number of children 

to be picked up).   

  *  *  * 

In summary, the operations of the proposed Primrose School do not require a 

large drop off or pick up area with multiple traffic lanes.  Furthermore, utilization of 

parking spaces for drop off and pick up activities, as described above, and the number 

of readily accessible parking spaces, is more than adequate to handle arrivals and 

departures of students at this facility. 

 

The normal attendance ratio at Primrose facilities and the drop-off and pickup practices 

explained in the above-quoted Amended Statement (Exhibit 43(a)), were confirmed by the 

testimony of Matthew Taylor, a representative of the franchisor, Primrose Schools.  Tr. 14-27.  

In addition, Mr. Taylor described the handling of outdoor play (Tr. 21): 

The playgrounds are typically rotated with age groups.  They are set up with younger 

to older age groups around the perimeter of the building.  Then they are adjacent to 

the appropriate age classrooms.  But never are they going to be 180 kids in the play 

area at one time.  They rotate in 15, 20 kids at a time. So the noise factor is pretty low. 

 

Mr. Taylor also noted that although the franchisor does not own the property, it has “full 

reign over the operation of the business” and works “closely on a daily basis throughout their 

operation.”  Tr. 14-15.   

The Applicant’s owners, Mrugesh and Jasmili Majmudar, testified that they will hire a 

school director and assistant director to run the facility, and that they will comply with all 

applicable state and local regulations.  Tr. 122-124.   

In addition, conditions are specified by the Hearing Examiner in Part IV of this Report and 

Decision to control operations so as to limit potential disruption of the neighbors.  These 
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restrictions limit the hours of operation, the number of staff, the number of children, and the use 

of noise amplification outdoors. 

D.  Environmental Issues 

There are some environmental issues in this case since there are wetlands totaling about a 

half an acre that could be impacted, and there are 3.12 acres of forested area, as well as specimen 

trees.  However, the site is not in a Special Protection Area or Primary Management Area.  

Technical Staff discussed the environmental issues (Exhibit 53, p. 16): 

A Natural Resources Inventory/Forest Stand Delineation was approved for this 

Property on July 15, 2016 (NRI/FSD No. 420162060). The Property contains 

ephemeral streams that do not require a regulatory buffer. There are no steep slopes 

associated with a stream buffer, or known habitats of rare, threatened or endangered 

species. There are two wetlands totaling 0.49 acres, which require a 25-foot 

regulatory buffer. The Conditional Use plan shows a very small area of 

encroachment into the 25-foot wetland buffer, but not into the wetland itself. The 

wetland buffer encroachment results from a requirement to have a vehicle turn-

around sufficient to accommodate fire and rescue access and pedestrian access.  The 

pedestrian access in this area will use pervious pavement to minimize wetland buffer 

impacts. There is an existing forested area of 3.12 acres and several specimen-size 

trees. The Property drains to the Northwest Branch watershed and is not in a Special 

Protection Area or Primary Management Area.  The plan is in conformance with the 

Environmental Guidelines. 

 

Forest Conservation 

A Preliminary Forest Conservation Plan (PFCP), No. CU2017-16, and associated 

variance request was submitted with the Conditional Use application. A separate 

Staff report for this PFCP has been prepared for the Planning Board’s review and 

action. Approval of the PFCP will demonstrate compliance with the requirements of 

Chapter 22A, Forest Conservation.  

 

In fact, the Planning Board approved the Forest Conservation Plan CU 201716 and an 

included tree variance, as reflected in the Board’s Resolution No. 18-030, dated April 18, 2018 

(Exhibit 59).  As explained in the Planning Board’s Resolution (Exhibit 59, pp. 2-3): 

The Board finds that as conditioned, the Forest Conservation Plan complies with the 

requirements of the Forest Conservation Law. 

 

6,602 square feet of Category I easement being removed will be replaced on site 

within the new Category I easement being created on the property.   The total area 
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required to be in easement to fulfill the forest conservation requirements is 1.32 acres 

(57499.2 square feet) to satisfy the forest retention requirement, plus 6,602 square 

feet to replace the existing Cat. I easement being removed, for a total of 64,101.2 

square feet required. The area being provided in Cat. I easement is 20,463 square feet 

of retained easement, plus 44,428 square feet of new easement, for a total of 64,891 

square feet.  

 

As to the tree variance, the Planning Board noted (Exhibit 59, p. 3), that “The Protected 

Tree requested for removal is not located in an environmental buffer or special protection area 

[and] [t]he tree being removed will be mitigated by the planting of 3 replacement trees.” 

Moreover, as previously mentioned, the Applicant’s civil engineer, Eduardo Intriago, 

testified that the proposed stormwater management system will be 100 percent compliant with 

environmental site design requirements.  Tr. 77-79. 

Given Mr. Intriago’s testimony, as well as Technical Staff’s finding that the conditional 

use plan “is in conformance with the Environmental Guidelines” (Exhibit 53, p. 16), and the 

Planning Board’s approval of the Applicant’s Forest Conservation Plan (Exhibit 59), the 

undisputed evidence in this case establishes that the proposed conditional use will not unduly 

harm the environment. 

E.  Community Response 

 No opposition witnesses appeared at the hearing, but there was one opposition letter filed 

with OZAH (Exhibit 50).  In that letter, neighbors Roland and Jacquelyn Shaw, who live at 

14101 Layhill Road, objected to the conditional use based on traffic volume and safety 

considerations. The expert evidence in this case, both from the Applicant’s transportation 

planner, Glenn Cook (Exhibits 15, 47(a) and 67; Tr. 104-119) and from Technical Staff  (Exhibit 

53, p. 12-16 and 22) indicates that even with the proposed day care center operating at full 

capacity, traffic volume will remain within County standards and traffic safety will not be 

impinged.  As stated by Staff (Exhibit 53, p. 22),  
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. . . there are no adverse traffic impacts that will result from the proposed conditional 

use. Access to the proposed facility will not require vehicles to travel deeply through 

residential neighborhoods as they will likely use Layhill Road, an established north-

south corridor route.  

 

The Property will have adequate parking to accommodate child drop-off and pick-up 

and provide parking for staff. Twenty[-five]2 parking spaces will be designated for 

15-minute parent drop off and pick up, and the number of cars dropping off and 

picking up children at any one time will be limited to avoid queuing on Queensguard 

Road and safety issues within the parking lot. . . . 

 

 According to Mr. Cook, consideration is still being given to restricting parking along 

Queensguard Road between Layhill Road and the proposed access to the site, in order to reduce 

queuing on Queensguard and improve sight lines.  However, Mr. Cook opined that even without 

any new parking restriction there, the access to the site will be safe.  Tr. 118.  Moreover, all 

intersections potentially impacted by this conditional use will continue to operate within assigned 

capacities.  Tr. 119.  In sum, the evidence is unrebutted that the traffic volume and safety 

concerns raised by the Shaws will not actually materialize in this case.   

 The Planning Board Chair reported in his letter of April 25, 2018 (Exhibit 60) that 

another community member appeared before the Planning Board and testified in opposition: 

The community member that testified in opposition to the Application was concerned 

about noticing of the application, parking overflow from the proposed daycare onto 

Layhill Road, staffing of the daycare, trash collection, traffic congestion, impacts to 

a nearby pond, and competition with an afterschool program at the adjacent Mid-

County Recreation Center. 

 

As noted in the Planning Board letter, Staff explained that the proposed amount of parking at the 

site was in excess of the amount required for the use and would be adequate to accommodate 

parking needs. 

                                                           
2 Although this page of the Staff report (p. 22) refers to “Twenty” spaces reserved for drop-off and pick-up of 

children, the correct figure is actually 25, as indicated in the text on page 5 and the chart on page 18 of the Staff 

report (Exhibit 53). The figure of 20 reserved spaces for pick-up and drop-off comes from an earlier version of the 

proposal.  The same mistake was also made in the text on pages 12 and 18 of the Staff report. 
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III.  FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 A conditional use is a zoning device that authorizes certain uses provided that pre-set 

legislative standards are met.  Pre-set legislative standards are both specific and general.  General 

standards are those findings that must be made for almost all conditional uses.  Zoning 

Ordinance, §59.7.3.1.E.  Specific standards are those which apply to the particular use requested, 

in this case, a child Day Care Center for over 30 children.  Zoning Ordinance §59.3.4.4.F.   

Weighing all the testimony and evidence of record under the “preponderance of the 

evidence” standard specified in Zoning Ordinance §59.7.1.1, the Hearing Examiner concludes that 

the conditional use proposed in this application, as governed by the conditions imposed in Part IV 

of this Report and Decision, would satisfy all of the specific and general requirements for the use. 

A.  Necessary Findings (Section 59.7.3.1.E.) 

 The general findings necessary to approve a conditional use are found in Section 

59.7.3.1.E of the Zoning Ordinance.  Standards pertinent to this review, and the Hearing 

Examiner’s conclusions for each finding, are set forth below:3 

E.  Necessary Findings 

1.  To approve a conditional use application, the Hearing Examiner must find 

that the proposed development: 
 

a.   satisfies any applicable previous approval on the subject site 

or, if not, that the previous approval must be amended; 

 

The Applicant described the history on this site (Applicant’s Amended Statement, Exhibit 

43(a), pp. 3-4.): 

As historical background, there have actually been two previous Special Exceptions 

approved on the subject property.  However, neither was implemented.  In 1981 the 

County’s Board of Appeals (“Board”) approved BAS-781 to permit a private club 

(the Wheaton Boy’s Club) on the site.  The proposed use included the construction 

of a two-story club headquarters and off-street parking for 118 automobiles and 12 

                                                           
3 Although §59.7.3.1.E. contains six subsections (E.1. though E.6.), only subsections 59.7.3.1.E.1., E.2. and E.3. 

contain provisions that arguably apply to this application.  Section 59.7.3.1.E.1. contains seven subparts, a. through g. 
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two-wheel vehicles.  That use was revoked in 2004 because it was never 

implemented.   In 1986, the Board granted BAS-1307 to permit the construction and 

operation of a child day care center for up to 136 children from toddlers to age 12.  

The operation of that care facility was to be a single story building and over 4,200 

square feet of play area.  This special exception also was never implemented and 

therefore the Board of Appeals revoked the zoning approval in May of 2004.  

 

Similar language is reflected in the Technical Staff report (Exhibit 53, pp. 4-5), which is 

quoted on Page 6 of this Report and Decision.  As also noted there,  

A plat (No. 16672) was recorded in 1987 for Parcel A, but Staff could not locate an 

associated Preliminary Plan. On November 6, 2000, the Planning Board approved 

Preliminary Plan No. 120010140, to create one lot on Parcel A for a 300 seat House 

of Worship (with no weekday child day care or school). However, a plat was not 

recorded and the facility was never constructed. 

 

On April 8, 2003, the Planning Board approved Preliminary Plan No. 120030440 for 

two lots to allow construction of two detached houses on the southern portion of the 

Property (Lots 5 and 6). At the time, there was a house on Lot 5 that has since been 

razed. Lots 5 and 6 were platted (Plat No. 23706) in 2007, but no houses have been 

constructed. 

 

Technical Staff observed (Exhibit 53, p. 17) that the special exceptions previously 

approved on the subject site were revoked in 2004, “so they are no longer applicable.”   Staff 

also specified that if the conditional use is approved, a new preliminary plan will be required that 

covers the entire Property. 

Conclusion:  Given the revocations of the previous special exceptions on this site and the need 

for a new preliminary plan, the Hearing Examiner finds that the application does not have to 

satisfy any previous approvals, and it is therefore in compliance with this standard. 

b.   satisfies the requirements of the zone, use standards under 

Article 59-3, and to the extent the Hearing Examiner finds 

necessary to ensure compatibility, meets applicable general 

requirements under Article 59-6; 

 

Conclusion: This subsection requires an analysis of the standards of the R-200 Zone contained 

in Article 59-4; the use standards for Child Day Care Centers for over 30 Persons contained in 

Article 59-3; and the applicable development standards contained in Article 59-6.  Each of these 
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Articles is discussed below in separate sections of this Report and Decision (Parts III.B, C, and 

D, respectively).  Based on that analysis, the Hearing Examiner finds, as did Technical Staff 

(Exhibit 53, p. 23), that the application satisfies the requirements of Articles 59-3, 59-4 and 59-6. 

c.   substantially conforms with the recommendations of the 

applicable master plan; 

 

 The subject property lies within the geographic area covered by the 1994 Aspen Hill 

Master Plan (“the Master Plan”).  As observed by Technical Staff, the Master Plan does not have 

any specific language regarding the subject site, but it provides pertinent recommendations about 

child day care facilities, special exceptions/conditional uses, and environmental features within 

the plan area.  Staff’s excellent discussion of the Master Plan is reproduced below in its entirety 

(Exhibit 53, pp. 10-12): 

Child Day Care Facilities 

The Master Plan provides a general recommendation to support various types of child 

day care facilities within the planning area, and it includes an in-depth analysis of the 

area’s child care needs (pgs. 177, 195-198).  According to data at the time, a larger 

percentage of women with children under the age of six worked either full- or part-

time in Aspen Hill than County-wide. This suggested that the need for child day care 

was somewhat greater in Aspen Hill than County-wide. The data also showed that 

Aspen Hill households used day care centers rather than home-based care to a much 

greater degree than County households in general. At the time, the area was 

particularly in need of care for infants. The Master Plan encourages the development 

of child care facilities with the following relevant attributes (page 196): 

 

1. Sufficient open space to provide adequate access to sunlight and suitable 

play areas, taking into consideration the size of the facility.  

2. Location and design to protect children from excessive exposure to 

noise, air pollutants and other environmental factors potentially injurious 

to health or welfare.  

3. Location and design to ensure safe and convenient access. This includes 

appropriate parking areas and safe and effective on-site circulation of 

automobiles and pedestrians. 

4. Location and design to avoid creating undesirable traffic, noise and other 

impacts upon the surrounding community.  

  

The proposed day care center will fulfill many of the child care needs and 

recommendations described in the Master Plan. The facility will provide care for 

infants, and children will have access to large play areas. Play areas will be set back 
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at least 50 feet from Layhill Road and they will be surrounded by a secure fence.  

Retained trees will surround portions of the play areas.          

 

The proposed facility fronts on Layhill Road, with access from Queensguard Road, 

close to its intersection with Layhill Road. The location of the facility will not 

encourage additional traffic within the adjacent residential neighborhood. The 

proposed parking lot is designed to ensure safe and convenient access. A limitation 

on the number of cars dropping off and picking up children at any one time will 

further ensure safe on-site circulation.  

  

Special Exceptions/Conditional Uses 

The Master Plan has specific recommendations regarding special exceptions/ 

conditional uses that are relevant to the subject application (p. 80): 

 

1. Avoid excessive concentration of special exception and other 

nonresidential land uses along major transportation corridors. 

2. Protect major transportation corridors and residential communities from 

incompatible design of special exception uses. 

a. Any modification or addition to an existing building to accommodate 

a special exception use should be compatible with the architecture of 

the adjoining neighborhood and should not be significantly larger 

than nearby structures. 

b. Front yard parking should be avoided because of its commercial 

appearance; however, in situations where side or rear yard parking is 

not available, front yard parking should be allowed only if it can be 

adequately landscaped and screened. 

c. Close scrutiny should be given to replacing or enhancing the 

screening and buffering as viewed from the abutting residential areas 

and along the major roadways. 

 

With the exception of the commercially zoned properties at the corner of Layhill 

Road and Bel Pre Road, there are no existing special exceptions4 or nonresidential 

uses along this portion of Layhill Road. Therefore, the addition of this use will not 

create an excessive concentration. The design of the proposed facility, with its sloped 

roofs, stone and brick façade, and windows with mullions, echoes the nearby 

residential architecture. The size of the proposed building is consistent with the 

adjacent Mid-County Recreation Center building. While the proposed parking for the 

day care is between the front of the building and Queensguard Road, it will be 

screened by the retained trees.  

 

Views of the proposed day care facility and play area are well screened based on 

retained forest and topography from the north, east, and west. A fence, trees, and 

shrubs will screen the proposed day care from the residential properties to the south 

and from Layhill Road. 

                                                           
4 As noted on Pages 7-8 of this Report and Decision, there are also two accessory apartment special exceptions in 

the area.  These are residential uses, and their presence has no impact on the conclusion that there is not an excessive 

concentration of special exceptions in the area. 
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Environment 

The Master Plan discusses the protection of wetland areas, and the buffers around 

them, because they provide habitat for many plant and animal communities and aid 

in flood control and pollution reduction (p. 130). The Conditional Use Plan has been 

designed to preserve and protect the onsite wetlands within Category I Forest 

Conservation Easements. The Conditional Use plan shows a very small area of 

encroachment into the 25-foot wetland buffer, but not into the wetland itself.  The 

wetland buffer encroachment results from a requirement to have a vehicle turn-

around sufficient to accommodate fire and rescue access and pedestrian access.  The 

pedestrian access in this area will use pervious pavement to minimize wetland buffer 

impacts. 

 

Finally, the Master Plan recommends that properties should maintain and add to 

existing forest cover in accordance with the County’s Forest Conservation law. As 

demonstrated in the report for Preliminary Forest Conservation Plan CU2017-16, 

submitted to the Planning Board concurrently with this report, the proposed project 

is in compliance with the Forest Conservation Law. 

 

Technical Staff concluded (Exhibit 53, p.  12), “As conditioned, the proposed use 

substantially conforms with the recommendations of the Master Plan.” The Applicant’s land 

planner, Scott Wolford, testified to the same effect, noting that the Master Plan “has some very 

strong language that supports daycare, specifically for the Aspen Hill area,” and it “support[s] 

this type of facility.”  Tr. 44-45. 

Conclusion:  Based on this undisputed evidence, the Hearing Examiner finds that the proposed 

conditional use substantially conforms with the recommendations of the applicable master plan.  

d.   is harmonious with and will not alter the character of the 

surrounding neighborhood in a manner inconsistent with the 

plan; 

 

Technical Staff found that the proposed use meets this standard (Exhibit 53, p. 21): 

The proposed site design of the Property, the architecture of the building, and 

operational limitations included as conditions of approval will ensure that the daycare 

center will not alter the character of the surrounding neighborhood in a manner 

inconsistent with the Plan. Because the Property sits several feet below Layhill Road, 

the perceived scale of the building and play areas will be minimized. Views of the 

building and parking area will be sufficiently screened from the surrounding 

neighborhoods by the retained forest and landscaping along the Property’s southern 

lot line. The dumpster will be located within an enclosure and buffered from the 

nearest residence by the building. 
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The building is designed to be residential in character with sloping roofs, a stone and 

brick veneer façade, and windows with mullions. Further, the Property is adjacent to 

the Mid-County Recreation Center, which is a building of comparable scale to the 

proposed building.  

 

Staff recommends limiting the number of cars that can drop-off and pick-up children 

at any one time to avoid queuing and undue impact to Queensguard Road. In addition, 

Staff recommends limiting waste pick up to weekdays between 9 am and 7 pm. 

 

Technical Staff’s findings are buttressed by the testimony of Applicant’s land planner, Scott 

Wolford, and its architect, James Kassay.  As stated by Mr. Wolford (Tr. 43), 

this building was specifically designed to fit exactly on this site.  So it's in an L shape, 

which fits around the cul-de-sac drop off area and circulation place, then allows the 

playground to be wrapped around the back of the building.  So it fit very well on the 

site.  It also is depressed slightly, so it's not seen from the neighbors across the street.  

It's a one-story building with a gabled roof, it kind of fits into the residential character 

of the neighborhood. 

 

Mr. Wolford explicitly testified that the building design would be harmonious with the character 

of the surrounding neighborhood, and the proposed use would not alter its character.  Tr. 49.  

Also, the intensity of the use would be compatible with the surrounding neighborhood. Tr. 50-51. 

Mr. Kassay testified that the proposed building is custom designed in shape, location and 

finishing to be compatible with the neighborhood.  He introduced a board (Exhibit 66) 

containing materials he used to give the building more of a residential appearance than an 

institutional one.  As described by Mr. Kassay (Tr. 92-93): 

We started with elements and features of the prototypical building to kind of maintain 

some of the brand awareness and consistency.  And then we made some adjustments.  

We worked quite extensively with . . . [Technical Staff] to make adjustments to this.  

We've added some additional gables with some stone features.  We've reduced the 

pitch of the roof to a lower pitch.  The roof is not as dominant a feature.  We've added 

some dormers to three of the elevations to the west, to the south and the north 

elevations.  We have added some architectural brackets to the gable elements, to the 

gable element at the entrance and to the awnings on the south and west elevations.  

The materials are prototypical materials.  The brick is a prototypical material and the 

stone and we felt, and Emily agreed, that the materials are consistent with what's in 

the area.  The shingled roofs, the profile of the building has a very residential feel. 
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Conclusion:  The Hearing Examiner concludes that the proposed use “is harmonious with and 

will not alter the character of the surrounding neighborhood” because its architecture is 

designed to be compatible with the surroundings and its operations will be controlled by 

conditions which will minimize any impacts on the surrounding neighborhood. 

e.   will not, when evaluated in conjunction with existing and 

approved conditional uses in any neighboring Residential Detached 

zone, increase the number, intensity, or scope of conditional uses 

sufficiently to affect the area adversely or alter the predominantly 

residential nature of the area; a conditional use application that 

substantially conforms with the recommendations of a master plan 

does not alter the nature of an area; 

 

Conclusion: As previously noted, the Staff report (Exhibit 53, p. 11) indicated that, “With the 

exception of the commercially zoned properties at the corner of Layhill Road and Bel Pre Road, 

there are no existing special exceptions or nonresidential uses along this portion of Layhill 

Road.” However, the April 25, 2018 letter of the Planning Board (Exhibit 60) notes that, at the 

Planning Board review, Staff informed the Planning Board about two approved special 

exceptions for accessory apartments in the Staff-Defined Neighborhood that were not discussed 

in the staff report: 

•  2005 Queensguard Rd (BAS 1635 approved in 1989) 

•  1909 Queensguard Rd (BAS 2005 approved in 1993) 

The Hearing Examiner finds that the proximity of two accessory apartment special 

exceptions will not increase the number, intensity, or scope of conditional uses sufficiently to 

affect the area adversely.  Moreover, a special exception for a large child day care center (BAS-

1307) was previously approved for this site, though never implemented.  In addition, Technical 

Staff observed that the building’s one-story design, residential materials and orientation with the 

long side facing away from Layhill Road will minimize its impact on the neighborhood. 
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The Hearing Examiner agrees.  Moreover, the provision in question also provides that “a 

conditional use application that substantially conforms with the recommendations of a master 

plan does not alter the nature of an area,” and as noted above, the proposed use is consistent 

with the Master Plan.  Thus, the Hearing Examiner finds that this standard has been met. 

f.   will be served by adequate public services and facilities 

including schools, police and fire protection, water, sanitary 

sewer, public roads, storm drainage, and other public facilities.  If 

an approved adequate public facilities test is currently valid and 

the impact of the conditional use is equal to or less than what was 

approved, a new adequate public facilities test is not required.  If 

an adequate public facilities test is required and: 

 

i.   if a preliminary subdivision plan is not filed 

concurrently or required subsequently, the Hearing 

Examiner must find that the proposed development will 

be served by adequate public services and facilities, 

including schools, police and fire protection, water, 

sanitary sewer, public roads, and storm drainage; or 

 

ii.   if a preliminary subdivision plan is filed 

concurrently or required subsequently, the Planning 

Board must find that the proposed development will be 

served by adequate public services and facilities, 

including schools, police and fire protection, water, 

sanitary sewer, public roads, and storm drainage; and 
 

Conclusion: As previously mentioned, Technical Staff indicates that the application would 

require approval of a new preliminary plan of subdivision (Exhibit 53, pp. 17 and 22).  Therefore, 

the Planning Board, and not the Hearing Examiner, must determine whether the proposed 

development will be served by adequate public services and facilities.  

Nevertheless, the Hearing Examiner observes that the traffic study (Exhibit 15, as 

corrected in Exhibits 47(a) and 67) prepared by Applicant’s Transportation Planner, Glenn Cook, 

using Critical Lane volume (CLV) and Highway Capacity Manual (HCM) analysis, found that, all 

of the study-area intersections are projected to operate at satisfactory levels of service under total 
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traffic conditions. Therefore, Technical Staff concluded that “no intersection improvements are 

required to satisfy the [Local Area Transportation Review] LATR test.”  Exhibit 53, p. 16. 

  

g.   will not cause undue harm to the neighborhood as a result of 

a non-inherent adverse effect alone or the combination of an 

inherent and a non-inherent adverse effect in any of the following 

categories: 

 

i.  the use, peaceful enjoyment, economic value or 

development potential of abutting and confronting 

properties or the general neighborhood; 

ii.   traffic, noise, odors, dust, illumination, or a lack of 

parking; or 

iii.  the health, safety, or welfare of neighboring 

residents, visitors, or employees. 

 

This standard requires consideration of the inherent and non-inherent adverse effects of 

the proposed use, at the proposed location, on nearby properties and the general neighborhood.  

Inherent adverse effects are “adverse effects created by physical or operational characteristics of 

a conditional use necessarily associated with a particular use, regardless of its physical size or 

scale of operations.”  Zoning Ordinance, §59.1.4.2.  Non-inherent adverse effects are “adverse 

effects created by physical or operational characteristics of a conditional use not necessarily 

associated with the particular use or created by an unusual characteristic of the site.”  Id.  As 

specified in §59.7.3.1.E.1.g., quoted above, non-inherent adverse effects in the listed categories, 

alone or in conjunction with inherent effects, are a sufficient basis to deny a conditional use.  

Inherent adverse effects, alone, are not a sufficient basis for denial of a conditional use.   

 Analysis of inherent and non-inherent adverse effects must establish what physical and 

operational characteristics are necessarily associated with a child Day Care Center for more than 

30 children.  Characteristics of the proposed use that are consistent with the characteristics thus 

identified will be considered inherent adverse effects.  Physical and operational characteristics of 

the proposed use that are not consistent with the characteristics identified or adverse effects 
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created by unusual site conditions, will be considered non-inherent adverse effects.  The inherent 

and non-inherent effects then must be analyzed, in the context of the subject property and the 

general neighborhood, to determine whether these effects are acceptable or would create adverse 

impacts sufficient to result in denial. 

 Technical Staff determined that the following physical and operational characteristics are 

necessarily associated with (i.e., are inherent in) a large child Day Care center (Exhibit 53, p. 22):  

(1) vehicular trips to and from the Property; (2) drop-off and pick-up areas; (3) parking for staff; 

(4) outdoor play areas;  (5) noise generated by children; and (6) lighting.   

 Staff found that the wetlands and their buffers, which occupy a significant portion of the 

Property, represent a non-inherent characteristic unique to this Property, and the wetlands create a 

significant constraint to the Property’s site design, especially considering the scale of the 

proposed use.  “However, the Applicant has designed the project to avoid and preserve the 

wetlands; therefore, there are not any non-inherent adverse impacts.”  Exhibit 53, pp. 22-23. 

 Staff analyzed other potential impacts on the neighborhood as follows (Exhibit 53, pp. 

22): 

As described in the analysis section of the report, there are no adverse traffic impacts 

that will result from the proposed conditional use. Access to the proposed facility will 

not require vehicles to travel deeply through residential neighborhoods as they will 

likely use Layhill Road, an established north-south corridor route.  

 

The Property will have adequate parking to accommodate child drop-off and pick-up 

and provide parking for staff. Twenty[-five]5 parking spaces will be designated for 

15-minute parent drop off and pick up, and the number of cars dropping off and 

picking up children at any one time will be limited to avoid queuing on Queensguard 

Road and safety issues within the parking lot. The parking lot will be screened from 

the adjacent roads by the retained forest. 

 

The outdoor play areas are over 130 feet from the nearest residence and screened by 

a 6-foot high fence and landscaping, thus minimizing disruption to neighboring 

properties. Noise generated by the children will be well away from nearby residential 

properties and is unlikely to be a nuisance. The lighting on the Property, as 
                                                           
5 See footnote 2, above. 
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conditioned, will provide the appropriate illumination onsite, but will be minimized 

at the property lines to prevent glare onto nearby properties. 

 

Technical Staff concluded (Exhibit 53, p. 23):   

 

There is no expected undue harm to the neighborhood either as a result of any non-

inherent adverse effect, or a combination of inherent or non-inherent adverse 

effects. 

  

Conclusion:  The Hearing Examiner agrees with Staff’s analysis.  While the environmental 

issues on the site do constitute an unusual site condition, they should not result in any non-

inherent adverse impacts on the neighbors, given the planned design of the facility.  Moreover, 

the conditions imposed in Part IV of this Report and Decision will keep the noise from outside 

play to a minimum and will ensure that there will not be an excessive burden placed on the 

neighboring roads and parking areas.  They will also help to ensure that the facility can operate 

without causing any adverse effects on the neighborhood, undue or otherwise.    

 Based on the entire record, the Hearing Examiner finds that, with the conditions imposed 

in Part IV of this Report and Decision, the proposed use will not cause undue harm to the 

neighborhood as a result of non-inherent adverse effects alone, or in combination with inherent 

adverse effects, in any of the categories listed in §59.7.3.1.E.1.g. 

 

2. Any structure to be constructed, reconstructed, or altered under a 

conditional use in a Residential Detached zone must be compatible with 

the character of the residential neighborhood.   

 

Technical Staff observed (Exhibit 53, p. 23),  

The proposed building will be compatible with the character of the surrounding 

residential neighborhood. The building is designed to be residential in character 

with sloping roofs, a stone and brick veneer façade, and windows with mullions. 

 

Further, views of the building and parking area will be sufficiently screened from 

the surrounding neighborhoods by the retained forest and landscaping along the 

Property’s southern lot line. The dumpster will be located within an enclosure and 

buffered from the nearest residence by the proposed building. 
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 Staff’s finding is supported by the testimony of Applicant’s land planner, Scott Wolford, 

and its architect, James Kassay, both of whom testified that the proposed building would be 

architecturally compatible with the residential character of the neighborhood.  Their testimony 

(Tr. 43, 49, 50-51 and 92-93) is referenced above in connection with the standards of Zoning 

Ordinance §59.7.3.1.E.1.d.  

Conclusion:  Based on this undisputed evidence, the Hearing Examiner finds and concludes that 

the proposed building will be compatible with the character of the surrounding residential 

neighborhood. 

  

3.  The fact that a proposed use satisfies all specific requirements to 

approve a conditional use does not create a presumption that the use is 

compatible with nearby properties and, in itself, is not sufficient to 

require conditional use approval. 

 

Conclusion: The application satisfies all specific requirements for the conditional use, and as 

discussed above, the proposed use will be compatible with the neighborhood.   The Hearing 

Examiner concludes that, with the conditions imposed in Part IV of this Report and Decsision, 

the conditional use should be approved. 

 

B.  Development Standards of the Zone (Article 59.4) 

Conclusion:  In order to approve a conditional use, the Hearing Examiner must find that the 

application meets the development standards of the zone where the use will be located – in this 

case, the R-200 Zone.  Development standards for the R-200 Zone are contained §59.4.4.7.B. of 

the Zoning Ordinance, which Technical Staff summarized in a chart on page 17 of the Staff 

Report (Exhibit 53), reproduced on the next page.   
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Table 5: Development Standards for a Building with a  

Conditional Use Allowed in the R-200 Zone 
 

 

 

 

 

 

 

 

 

Based on this record, the Hearing Examiner finds and concludes that the propped use will 

meet the development standards of the R-200 Zone, as prescribed by the 2014 Zoning Ordinance. 

C.  Use Standards for a Child Day Care Center for Over 30 Persons (Section 59.3.4.4.F.2.) 

 The specific use standards for approval of a Child Day Care Center for over 30 Persons 

are set out in Section 59.3.4.4.F. of the Zoning Ordinance.  Standards applicable to this 

application are: 

F. Day Care Center (Over 30 Persons) 

 

1. Defined 

Day Care Center (Over 30 Persons) means a Day Care Facility for over 30 

people where staffing, operations, and structures comply with State and local 

regulations and is not located in a townhouse or duplex building type. 

Development Standard 

 

Required/Permitted Proposed  

Lot 1  

(for conditional use)  

Minimum Lot Area 

(Section 4.4.7.B.1) 

20,000 sq. ft. 147,260 sq. ft. 

 

Minimum Lot Width at Front 

Building Line 

(Section 4.4.7.B.1) 

100 ft. 275.62 ft. 

Minimum Lot Width at Front 

Lot Line 

(Section 4.4.7.B.1) 

25 ft. 270.23 ft. 

Maximum Lot Coverage 

(Section 4.4.7.B.1) 

25% 8.6% 

Minimum Front Setback- 

Queensguard Rd.  

(Section 4.4.7.B.2) 

40 ft. 348.93 ft. 

Minimum Side Street Setback- 

Layhill Rd. 

(Section 4.4.7.B.2) 

40 ft. 40.88 ft. 

Minimum Side Setback 

(Section 4.4.7.B.2) 

12 ft. 117.06 ft. 

Minimum Rear Setback  

(Section 4.4.7.B.2) 

30 ft. 30.90 ft. 

Maximum Height; 

Lot > 40,000 SF 

(Section 4.4.7.B.3) 

50 ft 21.08 ft. 
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Conclusion:  Compliance with all applicable state and local regulations is a condition imposed in 

Part IV of this Report and Decision. The proposed conditional use will not be located in a 

townhouse or duplex building type.   The application is therefore compliant with this provision. 

2.  Use Standards 

 

a. Where a Day Care Center (Over 30 Persons) is allowed as a limited use, and 

the subject lot abuts or confronts property zoned Agricultural, Rural Residential, 

or Residential Detached that is vacant or improved with an agricultural or 

residential use, site plan approval is required under Section 7.3.4. 

Conclusion:  This section is not applicable because the proposed Day Care Center is not allowed 

as a limited use in the R-200 Zone. It is allowed as a conditional use, as discussed below. 

b. Where a Day Care Center (Over 30 Persons) is allowed as a conditional use, 

it may be permitted by the Hearing Examiner under Section 7.3.1, Conditional 

Use, and the following standards: 

i. All required parking must be behind the front building line; 

however, required parking may be located between the structure and 

the street where the Hearing Examiner finds that such parking is safe, 

not detrimental to the neighborhood, accessible, and compatible with 

surrounding properties. 

Conclusion:  Technical Staff reported that the proposed parking is located between the front 

building line and Queensguard Road. “However, the proposed parking is safe and screened from 

the neighborhood by existing trees. It is easily accessible from Queensguard Road and 

compatible with the surrounding properties, especially since the abutting property to the east is 

the Mid-County Recreational Center with a parking lot of similar size. . . .The parking lot will 

also be screened from Layhill Road by the existing trees that will be preserved in a forest 

conservation easement.”   Exhibit 53, p. 18.   

 Given this evidence, the Hearing Examiner finds that the proposed parking would be safe, 

not detrimental to the neighborhood, accessible, and compatible with surrounding properties. It is 

therefore compliant with this subsection. 
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ii. An adequate area for the discharge and pick up of children is 

provided. 

Conclusion:  According to Technical Staff’s report (Exhibit 53, p. 9), 

For drop-off and pick-up, parents are required to park their vehicles and physically 

walk children into or out of the facility and sign them in or out with the appropriate 

teacher. The Applicant indicates that a drop-off or pick-up event takes between eight 

and ten minutes, and the signs limiting parking to 15 minutes will discourage any 

loitering within the school building and will maximize the use of the designated 

parking spaces. 

 Staff indicates that 25 of the proposed parking spaces will be designated for 15-minute 

drop-off and pick-up spaces.6 Exhibit 53, pp. 5 and 18.  The Hearing Examiner has followed 

Staff’s recommendation and imposed a condition in Part IV of this Report and Decision 

requiring that the Applicant schedule no more than 25 cars to pick-up or drop-off children within 

any 15-minute period.  Given that 25 parking spaces will be available for pick-up and drop-off 

children, the Hearing Examiner finds that an adequate area and for drop-off and pick-up of 

children will be provided. 

iii. The Hearing Examiner may limit the number of children outside 

at any one time. 

Conclusion:  Technical Staff has not recommended imposing a limit on the number of children 

outside at any one time, stating (Exhibit 53, p. 18), “Since the nearest residence is over 130 feet 

away from the play area, and buffered by a fence and landscaping, Staff does not recommend a 

limitation on the number of children outside at any one time.”  The Hearing Examiner agrees, 

and has further reduced the likelihood of noise disturbing the neighbors by adding a condition in 

Part IV of this Report and Decision prohibiting the Applicant from using a public address system 

of any kind outside the building, or playing any amplified music outside the building.  With these 

protections, the Hearing Examiner finds it unnecessary to limit the number of children outside 

the facility at any one time. 

                                                           
6 See footnote 2, above. 
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iv. In the RE-2, RE-2C, RE-1, R-200, R-90, R-60, and R-40 zones, the 

Day Care Center (Over 30 Persons) must be located on a site 

containing a minimum of 500 square feet of land area per person. The 

Hearing Examiner may reduce the area requirement to less than 500 

square feet, but not less than 250 square feet, per person where it finds 

that: 

(a) the facility will predominately serve persons of an age range 

that requires limited outdoor activity space; 

(b) the additional density will not adversely affect adjacent 

properties; and 

(c) additional traffic generated by the additional density will not 

adversely affect the surrounding streets. 

Conclusion:  The portion of the site that will be devoted to the child care facility (i.e., Lot 1) 

measures 147,260 square feet.  With 200 children present, the land area per child would be 736 

square feet (147,260 / 200).  It thus more than meets the 500-square-foot minimum land area 

requirement of this provision. 

v. The Hearing Examiner may limit the number of people allowed for 

overnight care. 

Conclusion:  This provision is not applicable because the proposed use does not include any 

overnight care. 

vi. In the AR zone, this use may be prohibited Section 3.1.5, 

Transferable Development Rights. 

Conclusion:  This provision is not applicable because the site is not located in the AR Zone. 

 

Conclusion:  In sum, the application satisfies all of the use standards in Code §59.3.4.4.F. 

 

D.  General Development Standards (Article 59.6) 

 

 Article 59.6 sets the general requirements for site access, parking, screening, landscaping, 

lighting, and signs.  The applicable requirements, and whether the use meets these requirements, 

are discussed below. 
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1.  Site Access Standards 

Zoning Ordinance Division 59.6.1. governs “Site Access.”  Section 59.6.1.2. provides: 

Division 6.1 applies to development in the Residential Multi-Unit, Commercial/ 

Residential, Employment, Industrial, and Floating zones if: 

A. an apartment, multi use, or general building type is proposed; and 

B. a site plan or conditional use approval is required. 

 

Conclusion:  By its own terms, Division 59.6.1 does not apply to development in single-family 

residential zones, such as the R-200 Zone involved in this case.  Moreover, no site access issues 

have been raised in this matter. Nevertheless, Technical Staff notes the following (Exhibit 53, p. 

10): 

The proposed facility fronts on Layhill Road, with access from Queensguard Road, 

close to its intersection with Layhill Road. The location of the facility will not 

encourage additional traffic within the adjacent residential neighborhood. The 

proposed parking lot is designed to ensure safe and convenient access. 

 

There is no contrary evidence in the record, and the Hearing Examiner therefore finds that the 

present proposal provides for safe and convenient access. This finding is subject to revision 

depending on any changes in the plans at subdivision. 

2.  Parking Spaces Required, Parking Setbacks, Parking Lot Screening and Waivers 

  The standards for the number of parking spaces required, parking setbacks and parking 

lot screening are governed by Division 6.2 of the Zoning Ordinance.   

a.  Number of Parking Spaces Required by Section 59.6.2.4 

 The required number of parking spaces for vehicles and bicycles, as specified in Section 

59.6.2.4 for this use, are referenced in the Table on page 18 of the Staff report (Exhibit 53): 

Parking Requirements Required  Proposed 

Vehicle Parking Requirement 
 (Section 6.2.4.B) 

38 
(3 spaces per 
1,000 sf of GFA) 
 

52  
(Includes 25 spaces 
for drop-off and 
pick-up of children) 

Bicycle Parking Requirement  
(Section 6.2.4.C) 

3 long term spaces 3 long term spaces  
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As can be seen from the above table, Technical Staff calculated that 38 automobile 

parking spaces would be required for the proposed Day Care Center pursuant to Zoning 

Ordinance §59.6.2.4.B.  Under that section, a Day Care Center requires 3 spaces per 1,000 

square feet of gross floor area dedicated to the use.  In this case, the gross floor area of the 

proposed facility is 12,634 square feet, according to the Conditional Use Plan (Exhibit 43(d)).  

Dividing that by 1,000, gives us a multiplier of 12.634, which when multiplied by 3, results in a 

requirement for 38 (i.e., 37.9 rounded up) vehicle parking spaces, as indicated in the table in the 

Staff report (Exhibit 53, p. 18).  Since 52 parking spaces are planned, the application more than 

meets the minimum vehicle parking space standard. 

Three bicycle parking space must also be provided per §59.6.2.4.C, since that section 

calls for one bicycle space for every 5,000 square feet of gross floor area.  A condition is 

imposed, as recommended by Technical Staff, requiring the Applicant to provide three long term 

bicycle parking spaces near the main entrance to the building bicycle rack. 

Conclusion:  Based on this evidence, the Hearing Examiner finds that the Applicant’s proposal 

satisfies the parking space requirements of the Zoning Ordinance. 

b.  Parking Setbacks, Screening and Landscaping 

 Technical Staff discusses the various setback, screening and landscaping requirements for 

conditional use parking lots in residential zones and the manner in which the Applicant satisfies 

those requirements.  The discussion also includes one parking setback waiver request and 

Technical Staff’s justification for granting it (Exhibit 53, p. 19).  

Section 6.2.5.K applies to parking lots for conditional uses that are located in a 

Residential Detached zone where 3 or more parking spaces are provided. Under 

Section 6.2.5.K.1, “each parking facility must be located to maintain a residential 

character and a pedestrian-friendly street.” The parking lot will be screened from the 

abutting roads by the existing trees that will be preserved in a forest conservation 

easement. The location of the parking lot in relation to the mature trees will ensure 

that a residential character and pedestrian-friendly street is maintained.  
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Section 6.2.5.K.2.a. requires that “the minimum rear parking setback equals the 

minimum rear setback required for the detached house” in the zone. For the R-200 

Zone, the minimum rear setback for a detached house is 30 feet. This requirement is 

satisfied because all of the proposed parking is in front of the building and setback 

over 100 feet from the rear lot line. 

 

Section 6.2.5.K.2.b requires that “the minimum side parking setback equals 2 times 

the minimum side setback required for the detached house.” In the R-200 Zone, the 

side setback requirement for a detached house is 12 feet, so the minimum side parking 

setback is 24 feet. The Applicant requests a parking waiver, under Section 6.2.10, to 

reduce the 24-foot minimum side parking setback requirement to 8.38 feet. Staff 

supports this waiver because the east side of the proposed parking lot abuts the 

existing parking lot at the Mid-County Recreation Center. The relatively large side 

parking setback typically required serves to buffer a single-family residence that may 

be located adjacent to a parking lot associated with a conditional use. Since the 

property to the east is institutional in nature and developed with a similar parking lot, 

the 24-foot parking setback is not necessary. The alternative design meets the intent 

of Section 6.2.1 to ensure that adequate parking is provided in a safe and efficient 

manner. 

 

The parking lot landscaping requirements, under Section 6.2.9.C, apply to parking 

lots for 10 or more spaces.  As demonstrated by the landscaping plan, the proposed 

project satisfies the parking lot landscaped area and tree canopy requirements. The 

retained trees will satisfy the perimeter planting requirement under 6.2.9.C.3.b on the 

north and west sides of the parking lot. No perimeter planting is required on the east 

side of the parking lot because it abuts another parking lot. 

 

Conclusion:  Based on this evidence, the Hearing Examiner finds that the Applicant’s proposal 

satisfies the conditional use parking lot setback, screening and landscaping requirements of the 

Zoning Ordinance for parking lots in residential zones, except for the minimum side parking lot 

setback. As to that setback, Technical Staff correctly points out that, absent a waiver, a 24-foot 

side lot setback from the parking lot would be required by Zoning Ordinance §59.6.2.5.K.2.b. 

The Applicant has requested a waiver of the side-lot parking setback, reducing the setback to 

8.38 feet.  Such a waiver is authorized by Zoning Ordinance §59.6.2.10, which provides: 

The deciding body may waive any requirement of Division 6.2, except the required 

parking in a Parking Lot District under Section 6.2.3.H.1, if the alternative design 

satisfies Section 6.2.1. Any request for a waiver of the vehicle parking space 
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requirement under Section 6.2.4.B requires application notice under Section 

7.5.2.D. 

 

The intent of the parking regulations, as stated in Section 6.2.1, is “to ensure that 

adequate parking is provided in a safe and efficient manner.”  The Hearing Examiner agrees with 

Technical Staff that granting the requested side lot parking setback waiver would not undercut 

that intent because the east side of the proposed parking lot abuts the existing parking lot at the 

Mid-County Recreation Center, which need not be buffered in the same way that single-family 

residences must be buffered to ensure compatibility. 

Therefore, the Hearing Examiner hereby grants a waiver, pursuant to Zoning Ordinance 

§59.6.2.10, reducing the side parking setback from the 24 feet required by Zoning Ordinance 

§59.6.2.5.K.2.b. in the R-200 Zone to 8 feet.7 

 The Hearing Examiner finds, per his authority under Section 59.7.3.1.E.1.b., that the 

parking arrangement, as provided in this proposal, is sufficient to ensure compatibility with the 

surrounding neighborhood. 

3.  Site Landscaping, Screening and Lighting 

 Standards for site landscaping and lighting are set forth in Division 6.4 of the Zoning 

Ordinance, and the standards for screening are set forth in Division 6.5.  The stated intent of 

Division 6.4 is “to preserve property values, preserve and strengthen the character of 

communities, and improve water and air quality.”  §59.6.4.1.  The stated intent of Division 6.5 is 

“to ensure appropriate screening between different building types and uses.”  Zoning Ordinance 

§59.6.5.1.  These site screening and landscaping requirements are in addition to those that apply 

to screening and landscaping of parking facilities discussed above. 

                                                           
7 While the requested setback waiver seeks only a reduction to 8.38 feet, the Hearing Examiner rounded that figure 

down to 8 feet, since the extra 0.38 of a foot setback is inconsequential to compatibility and will give the Applicant a 

bit of desirable flexibility. Tr. 75. 
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a.  Lighting 

 Zoning Ordinance §59.6.4.4.E. provides: 

E. Conditional Uses 

Outdoor lighting for a conditional use must be directed, shielded, or screened to 

ensure that the illumination is 0.1 footcandles or less at any lot line that abuts a lot 

with a detached house building type, not located in a Commercial/Residential or 

Employment zone. 

 

By its own terms (in §59.6.4.2), Division 6.4 does not apply to existing, unmodified lighting:   

Division 6.4 applies to landscaping required under this Chapter, the installation of 

any new outdoor lighting fixture, and the replacement of any existing outdoor fixture.  

Replacement of a fixture means to change the fixture type or to change the mounting 

height or location of the fixture.  [Emphasis added.] 

 

Conclusion:  As discussed in Part II.C.3.b. of this Report and Decision, all sides of the building 

will have wall-mounted lighting, and lights on 20-foot poles will be distributed around the 

parking lot. Exhibit 53, p. 9.  

Technical Staff describes the proposed lighting in its report (Exhibit 53, p. 19): 

Outdoor lighting is generally limited to 0.5 footcandles at the lot line, and 0.1 

footcandles at a shared lot line between a conditional use and a detached house under 

Section 6.4.4.E. The photometric plan indicates that the illumination will be 0.1 

footcandles or less at the proposed lot line between the Lot 1 (daycare site) and 

proposed Lot 2 (residual lot), and at the lot line between proposed Lot 2 and the lot 

with the detached house to the south. The illumination at all other lot lines is 0.5 

footcandles or less. 

 

Based on this evidence, the Hearing Examiner finds that the proposed lighting complies with the 

requirements of Zoning Ordinance §59.6.4.4.E., and will be compatible with the surrounding 

neighborhood. 

b.  Site Screening and Landscaping 

Division 6.4 of the Zoning Ordinance sets minimum standards for site landscaping, which 

are intended to “preserve property values, preserve and strengthen the character of communities, 

and improve water and air quality.”  §59.6.4.1.  Section 59.6.5.3.A.1. provides that “Screening is 
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required along a lot line shared with an abutting property that is vacant or improved with an 

agricultural or residential use.” 

 The provisions of Division 6.4 are mostly general and definitional; however, the 

provisions of Division 6.5 are very specific.  Zoning Ordinance §59.6.5.3.C.7. provides: 

C. Screening Requirements by Building Type  

1. Screening is determined by the proposed building type, unless otherwise stated. 

The minimum screening requirements for each building type are in Section 

6.5.3.C.4 through Section 6.5.3.C.8. 

2. Plant materials are specified for each 100 linear feet of screening area. Any 

fractional requirement must be rounded up to the next higher whole number. 

3. The applicant may choose any option for the applicable building type or use. 

     *  *  * 

7. General Building with a Non-Industrial Use; Conditional Use in the 

Agricultural, Rural Residential, or Residential Detached Zones; and 

Conditional Use in a Duplex in Any Other Zone 

 

   

  

 

 

 

 

 

 

 

 

 

 

 

 

 
    Option A       Option B 

Dimensions (min)   

Depth            8'             12' 

Planting and Screening Requirements   

Trees (minimum per 100')     

Canopy          2               2 

Understory or Evergreen          2               4 

Shrubs (minimum per 100')     

Large          6               8 

Medium          8             12 

Small          8              -- 

Wall, Fence or Berm (min)     4' fence or wall              -- 
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 Technical Staff analyzed the adequacy of the planned landscaping and screening for the 

site as follows (Exhibit 53, pp. 19-20): 

In Residential Detached zones, Section 6.5.2.b requires a conditional use in a 

“general” building type to provide screening under Section 6.5.3 if the subject lot 

abuts property in a Residential Detached zone that is vacant or improved with a 

residential use. Further, conditional uses must have screening that ensures 

compatibility with the surrounding neighborhood. Since the Applicant intends to 

subdivide the Property and the future use of residual Lot 2 is unknown at this time, 

screening is required between proposed Lots 1 and 2. The Applicant proposes a 6’ 

fence and an eight-foot planting bed to satisfy the screening requirement under 

Section 6.5.3.C.7 (option A) along the majority of the lot line (Figure 8). A forest 

conservation easement will also serve as screening of the use and the parking lot 

along approximately 85 feet of the shared lot line. Staff finds that the proposed 

screening ensures compatibility with the surrounding neighborhood. 

 

This arrangement is portrayed in a rendered plan in the Staff report (Exhibit 53, p. 20), which is 

reproduced on Page 18 of this Report and Decision. 

Conclusion:  Based on this evidence, the Hearing Examiner finds that the Applicant’s proposal is 

consistent with the site landscaping and screening provisions of the Zoning Ordinance, and will 

provide screening and buffering sufficient to ensure compatibility with the neighborhood. 

4.  Signage 

The use of signage in residential zones is governed by Division 6.7.  Zoning Ordinance 

§59.6.7.8.A.1 sets the general standards for signs in Residential Zones:  

A.  Base Sign Area 

The maximum total area of all permanent signs on a lot or parcel in a 

Residential zone is 2 square feet, unless additional area is permitted 

under Division 6.7. 

1.  Freestanding Sign 

a.  One freestanding sign is allowed. 

b.  The minimum setback for a sign is 5 feet from the property 

line. 

c.  The maximum height of the sign is 5 feet. 

d.  Illumination is prohibited.   

Additional signage area is allowed for subdivisions and multiunit developments, as specified in 

Zoning Ordinance §59.6.7.8.B.1.: 
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B.  Additional Sign Area 

1. Subdivision and Multi-Unit Development Location Sign 

Additional sign area is allowed for a permanent location sign erected at any 

entrance to a subdivision or Multi-Unit development if the sign is a ground 

sign or wall sign located at an entrance to the subdivision or building.  

a. 2 signs are allowed for each entrance. 

b. The maximum sign area is 40 square feet per sign. 

c. If the driveway entrance to the subdivision or development is located in 

the right-of-way, a revocable permit issued jointly by the Sign Review 

Board and the appropriate transportation jurisdiction must be obtained to 

erect the sign. 

d. The maximum height of a sign is 26 feet.  

e. The sign may be illuminated (see Section 6.7.6.E). 

 

Conclusion:  The signage proposed by the Applicant was described and depicted in Part II.C.3.c. 

of this Report and Decision.  As stated there, the Applicant proposes a monument sign for the 

subject site, to be placed along the northwestern edge of the property, adjacent to the intersection 

of Layhill and Queensguard Roads, as shown in Exhibit 63.  Technical Staff points out that the 

monument sign proposed by the Applicant would be “substantially larger than two square feet 

[and] within the State Highway Administration (SHA) right-of-way, so the Applicant will need to 

seek a sign variance from the Sign Review Board and permission from SHA.”  Exhibit 53, p. 20. 

Whether or not Zoning Ordinance §59.6.7.8.B.1. can be applied in this case will be up to 

the Department of Permitting Services and the Sign Review Board.  The Applicant will also need 

approval from SHA, as Technical Staff noted.  A condition is imposed in Part IV of this Report 

and Decision ensuring compliance with the Zoning Ordinance and permitting requirements for 

signs.  If permits are obtained, the Applicant should file copies of the permits with OZAH. 

 

IV.  CONCLUSION AND DECISION 

 As set forth above, the application meets all the applicable standards for approval in 

Articles 59-3, 59-4, 59-6 and 59-7 of the Zoning Ordinance. 
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Based on the foregoing findings and conclusions and a thorough review of the entire 

record, the application of Layhill Property, LLC, t/a Primrose School, for a conditional use under 

Section 59.3.4.4.F. of the Zoning Ordinance, to operate a child Day Care Center for up to 200 

children at 14041 Layhill Road, Silver Spring, Maryland, is hereby GRANTED, subject to the 

following conditions: 

1. The day care facility is limited to 200 children. 

 

2. A maximum of 32 employees may work on site at any one time. 

 

3. The Applicant must reserve 25 parking spaces for the pick-up and drop-off of children, 

and must schedule no more than 25 cars to pick-up or drop-off children within any 15-

minute period. 

 

4. Waste must be picked up on weekdays only, between 9 AM and 5 PM.  

 

5. The hours of operation are limited to 6:00 AM through 6:30 PM, Monday through Friday, 

except that a maximum of six after-hours events are allowed per year, and such events 

must end by 9:00 PM.  

 

6. Children may not play outside prior to 8:00 AM. 

 

7. All outdoor lighting fixtures must be full or partial cutoff fixtures. 

 

8. Prior to issuance of any building permit, the Applicant must obtain approval of a 

Preliminary Plan of Subdivision and a Record Plat per Chapter 50 of the Montgomery 

County Code.  Any resulting changes in the Conditional Use Plans must be filed with the 

Hearing Examiner with a request for modification of the conditional use. 

 

9. Prior to the installation of the proposed monument sign, the Applicant must obtain 

approval for the proposed sign by the County Sign Review Board and the Maryland State 

Highway Administration (SHA). The Applicant must file a copies of all sign permits with 

OZAH. 

 

10. The Applicant must provide at least three long-term bicycle parking spaces near the main 

entrance to the building. 

 

11. The building must be consistent with the approved Conditional Use Plans and Elevations.  

 

12. At Preliminary Plan, the Applicant must: 

a. Provide a queuing analysis for Queensguard Road.  Additional improvements, 

including a left and right turn lane on Queensguard Road, may be required to provide 

for adequate queuing; 
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b. Address the Draft Bicycle Master Plan’s recommendation for a side path on the east 

side of Layhill Road. 

c. Dedicate frontage along Layhill Road for a total of 75 feet from the centerline; and 

d. Provide a Final Forest Conservation Plan (FFCP) that substantially conforms to the 

PFCP. 

 

13. The Applicant shall not use a public address system of any kind outside the building, nor 

shall any amplified music be played outside the building. 

 

14. The Applicant must comply with all Maryland State and Montgomery County licensure 

requirements and standards for the operation of a child Day Care Center, and must 

correct any deficiencies found in any government inspection. 

 

15. In no event may a child be dropped off before a staff member is present to supervise that 

child; nor may a child be left alone if a parent is late in making a pick-up. 

 

16. All children must be under the direct supervision of a staff member at all times, both 

inside and outside the building. 

 

17. The Applicant shall maintain the grounds in a clean condition, free from debris, on a 

daily basis.   

 

18. In light of the evidence in this case, the Hearing Examiner hereby grants a waiver, 

pursuant to Zoning Ordinance §59.6.2.10, reducing the side parking setback from the 24 

feet required by Zoning Ordinance §59.6.2.5.K.2.b. in the R-200 Zone to 8 feet. 

 

19. The Applicant must obtain and satisfy the requirements of all licenses and permits, 

including but not limited to building permits and use and occupancy permits, necessary to 

occupy the conditional use premises and operate the conditional use as granted herein.  

The Applicant shall at all times ensure that the conditional use and premises comply with 

all applicable codes (including but not limited to building, life safety and handicapped 

accessibility requirements), regulations, directives and other governmental requirements, 

including the annual payment of conditional use administrative fees assessed by the 

Department of Permitting Services.    

 

 

Issued this 18th day of May, 2018. 

 

     

 

       

 Martin L.  Grossman 

 Hearing Examiner 
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NOTICE OF RIGHT TO REQUEST ORAL ARGUMENT 
 
Any party of record may file a written request to present an appeal and oral argument before the 

Board of Appeals, within 10 days after the Office of Zoning and Administrative Hearings issues 

the Hearing Examiner's Report and Decision.  Any party of record may, no later than 5 days after 

a request for oral argument is filed, file a written opposition to it or request to participate in oral 

argument.  If the Board of Appeals grants a request for oral argument, the argument must be limited 

to matters contained in the record compiled by the Hearing Examiner. A person requesting an 

appeal, or opposing it, must send a copy of that request or opposition to the Hearing Examiner, the 

Board of Appeals, and all parties of record before the Hearing Examiner.  

 

Contact information for the Board of Appeals is listed below, and additional procedures are 

specified in Zoning Ordinance §59.7.3.1.F.1.c. 

 

The Board of Appeals may be contacted at: 

Montgomery County Board of Appeals 

100 Maryland Avenue, Room 217 
Rockville, MD  20850 

(240) 777-6600 

http://www.montgomerycountymd.gov/boa/ 

The Board of Appeals will consider your request for oral argument at a work session.  Agendas 

for the Board’s work sessions can be found on the Board’s website and in the Board’s office.  You 

can also call the Board’s office to see when the Board will consider your request.   If your request 

for oral argument is granted, you will be notified by the Board of Appeals regarding the time and 

place for oral argument.  Because decisions made by the Board are confined to the evidence of 

record before the Hearing Examiner, no new or additional evidence or witnesses will be 

considered.  If your request for oral argument is denied, your case will likely be decided by the 

Board that same day, at the work session. 

Parties requesting or opposing an appeal must not attempt to discuss this case with individual 

Board members because such ex parte communications are prohibited by law.  If you have any 

questions regarding this procedure, please contact the Board of Appeals by calling 240-777-6600 

or visiting its website: http://www.montgomerycountymd.gov/boa/. 

NOTICES TO: 

  

 Jody S. Kline, Esquire, Applicant’s attorney 

Barbara Jay, Executive Director 

  Montgomery County Board of Appeals 

Emily Tettelbaum, Planning Department 

All parties of record 

Ehsan Motazedi, Department of Permitting Services 

Greg Nichols, Manager, SPES at DPS 

Alexandre A. Espinosa, Director, Finance Department 

Charles Frederick, Esquire, Associate County Attorney 

Gwen Wright, Director, Planning Department 

http://www.montgomerycountymd.gov/boa/
http://www.montgomerycountymd.gov/boa/
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