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Exhibit 64(a)
OZAH Case No: CU 25-02
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CLARKSBURG

Existing Plan showing Un-built Areas

TORTI GALLAS AND PARTNERS « DUANY PLATER-ZYBERK & COMPANY » Michael Vergason Landscape Architects
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CLARKSBURG

TORTI GALLAS AND PARTNERS + DUANY PLATER-ZYBERK & COMPANY ¢ Michael Vergason Landscape Architects
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CLARKSBURG
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Sinequa Square and the

East Side Pool

TORTI GALLAS AND PARTNERS » DUANY PLATER-ZYBERK & COMPANY « Michzel Vergason Landscape Architects
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MONTGOMERY COUNTY DEPARTMENT OF PARK AND PLANNING

THE MARYLAND-NATIONAL CAPITAL Date of Mailing:AUG 17 2006
PARK AND PLANNING COMMISSION

8787 Georgic Avenue
Silver Spring, Maryland 20910-3760

301-495-450D, www.mncppc.org MCPB No. 06-20

M-NCPPC

RESOLUTION OF
MONTGOMERY COUNTY PLANNING BOARD

PROJECT: Compliance Program: Clarksburg Town Center
PROJECT PLAN NO: 9.94004

SITE PLAN NO: 8-98001; 8-02014

DATE OF HEARING: June 15, 2006

RESPONDENTS: Newland Communities, LLC and NNP{I-Clarksburg, LLC
Bozzuto Homes, Inc., BA Clarksburg, LLC and
BA Clarksburg Two, LLC
Craftstar Homes, Inc. and its LL.C affiliates
Miller and Smith at Clarksburg, LLC
NVR, Inc., t/a NV Homes
PCI Clarksburg LLC

COMPLAINANT: Clarksburg Town Center Advisory Committee

RESOLUTION OF THE PLANNING BOARD: APPROVAL OF THE STAFF
RECOMMENDATIONS WITH MODIFICATIONS. A motion to approve with certain
modifications was made by Commissioner Robinson, seconded by Commissioner
Wellington, and carried by unanimous vote (4-0) in the affirmative; Chairman Berlage
and Commissioners Perdue, Robinson, and Wellington voling in the affirmative, with
Commissioner Bryant being absent for the vote.

§1. EFFECTIVE DATE

The effective date of this written resolution (the “Resolution”) is the date this document
is mailed to all parties of record. Any party entitled by law to make an administrative
appeal must initiate the appeal within thnrty days of the date of this Resolution according

to the procedural rules for judicial review of administrative dec:smns under applicable
law and the Maryiand Rules of Count.



§2. PURPOSE AND NATURE OF RESOLUTION: APPROVAL OF COMPLIANCE
PROGRAM

The purpose of this Resolution is to memorialize the decision of the Montgomery
County Planning Board {the “Board") to approve a certain Plan of Compliance (the
“Compliance Program”) in the matters heard upon and including those elements, terms
and conditions as set forth herein. This Resolution is adopted pursuant to the authority
of the Board to enforce the elements, terms and conditions of its previous actions in this
matter, in accordance with the enabling provisions of Article 28 of the Annotated Code
of Maryland at Section 7-116(h) and the implementing provisions of Section 59-D-3.6 of
the Montgomery County Zoning Ordinance.

The terms and conditions of the Compliance Program approved by this:Resolution are
intended by the Board as remedial measures that shall be legally requiredrin order to
address certain violations (such violations both found or known to be alleged as of the
effective date of this Resolution) {collectively, the “Violations”) with respect to:the
Project Plan; various site plans and certain amendments thereto, whether or not those
site plans and'amendments were approved under lawful authority to do so.

The elements, terms and conditions of the Compliance Program approved under this
Resolution are the result of a voluntary mediation and negotiation process undertaken
by and on behalf of the Complainant and Respondents; and, as expressed in this
Resolution; such elements, terms and conditions of the Compliance Program shall be
deemed and constitute the knowing and voluntary proffer of the Respondents tendered
for the'purpose of settling and disposing of the Violations'in accordance with the fawful
authority of the Board.

The Respondents have acknowledged that the Compliance Program set forth in this
Resolution shall be given effect in lieu of any proposed amendment previously filed but
approval of which remains pending as of the effective date hereof (collectively, the
“Pending Amendments®). The Pending Amendments are enumerated as follows:

» That certain proposed amendment to the subject Project Plan filed on May 9,
2005;

+ That certain proposed amendment pertaining to Section 1A4 of Site Plan No.
8-98001 filed on June 22, 2004; and

« That certain proposed site plan pertaining to the retail area shown on Site
Pian No. 8-04034 filed on June 3, 2004.

Because said pending amendments are inconsistent with certain elements, terms,
conditions of the Compliance Program, the Respondents have voluntarily agreed to
withdraw each and every of the Pending Amendments and, upon issuance of this
Resolution, such .withdrawal of those Pending Amendments by Respondents shall be




deemed approved by the Board. Hereafter, the Board shall deem the Pending
Amendments withdrawn, a legal nullity and of no further force or effect with respect to
the project.

§3. COMPOSITION (ELEMENTS, TERMS AND CONDITIONS} OF THE
COMPLIANCE PROGRAM

For the purpose of this Resolution, the Compliance Program consists of the Staff
Recommendations, Board Modifications, Certain Deadlines, and Certain Waivers
described in this section.

A. Staff Recommendations. As set forth in the staff report issued by memorandum
dated June 1, 2006, executed by John Carter and Rose Krasnow {the “Staff Report”),
and as presented during the Board's hearing on June 15, 2006, the Compliance
Program consists of and expressly incorporates by reference each of the elements,
terms, and conditions as contained in the following documents:

1. The foliowing Exhibits:
a) Applicant's Exhibit 1 — Units/Lots to be released at the time of Plan
of Compliance approval ("Attachment 1" hereto)

b) Applicant's Exhibit 2 — Plan of Compliance Parking Exhibit
{("Attachment 2" hereto)

c) Staff's Exhibit1 — Units/Lots io be released at time of Plan of
Compliance (bluelined) ("Attachment 3" hereto)

2. The. staff report, without attachments, dated June 1, 2008 (pages 1-16)
(“Staff Report”) and circle pages 17-91 attached to the Staff Report, but
excluding Section “S” on circle pages 29-30 titled “Outcome/Effect of Plan
of Compliance” (collectively, “Attachment 4" hereto);

3. Staffs handout at the June 15, 2006 hearing (CAttachment 5" hereto)
which consists of a one-page addition of paragraph 4 (“Status of the Plan
of Compliance®) to the Staff Report (“June 15, 2006 Errata”);

4. First Stage Development Standards Clarksburg Town Center (“Attachment
8" hereto), consisting of Table 1: Manor House Building 7 and 9 (Multi-
Family Units), and Table 2: Proposed Development Standards from
Exhibit R of the Plan of Compliance, June 30, 2006.

B. Board Modifications. The Compliance Program also ircludes and expressly
incorporates by reference each of the fallowing elements, terms, and conditions:

1. Future Review Process. - The Compliance Program proposes. certain
amendments to the approved Project Pian and the cerlified Site Plans as



indicated in the “"Description of Major Elements Making Up the Plan of
Compliance,” and the “Plan of Compliance Design Concepts” (see attached
Staff Report).  The future approvals inciude the interim review of Site Plan
amendments for Sections 2D, and GG and for Manor House Buildings 10,11
and 12, to be followed by the review of the overall modified Project Plan,
Prefiminary Plan, the existing Site Plans, and a new Site Plan for the retail
core; as described in the phasing discussion below.

Phasing and Next Steps — As a condition of the Compliance Program, the
Board approved the following phasing of development:

First Stage: Begin Construction - Construction - At the cumrent
ime, stop work orders imposed voluntarily, by or on behalf of the
Planning Board are in pilace in cerain designated areas of the
community. The Planning Board declares that said stop work orders
shall be dissolved, and does hereby dissolve those orders, so as to
authorize Respondents to proceed with the first stage of the
development with respect to the 78 Units/Lots enumerated on
“Attachment 6" hereto; provided, that Respondents shail proceed and
construct each and every such Unit/Lot in strict compliance with any

building permit or other governmental approval for their construction

as may he issued and applicable thereto. Construction of Stringtown
Road between MD 355 and Overlook Park Drive, and Clarksburg
Road between MD 355 and Spire Street can also continue in this First
Stage.

Second Stage: Approval of a Revised Site Plan for Section 2D
and GG - The Respondents must apply for an amendment to the
October 14, 2004 Certified Phase Il Site Plan for the remaining
portions of Sections 2D and GG, as well as the Site Plan for Manor
House Buildings 10, 11 and 12. Construction of these units will only
proceed if and when the Planning Board approves these Site Plans
amendments. It is understood that the Respondents may apply for
these amendments before any other amendment applications fo the
Project Plan, Preliminary Plan, or Site Plans for the entire
development are submitted for approval.

Third Stage: Approval of a Revised Project Plan, Preliminary Plan
and Site Plans - The approved overall Project Plan, Preliminary Plan,
and Site Plans will need to be revised, and a new site plan for the
retail core will need to be approved before the remaining development
in the Clarksburg Town Center will be able to proceed. This step is
intended to ir.corporate all of the elements of the Compliance Program
into an amended overall Project Plan, Preliminary Plan, and the newly

approved or amended Site Plans. A new phasing plan for the entire

development will also be included as part of this third stage review.




C. Certain Deadlines. The Project Plan, Preliminary Plan, Site Plan amendments and
new Site Plan to be submitted for approval must reflect the elements of this Compliance
Program and must be submitted before October 26, 2006. These plans must also
include an amended Phasing Plan for the entire development, including all facilities and
amenities.” The entire project must be completed by June 15; 2010 uniess the Planning
Board approves an extension.

D. Certain Waivers. By their attendance and respective proffers expressed in
connection with the several Planning Board proceedings convened to consider the
matters addressed in this Resolution, and as subsequently confirmed by the written and
oral binding representations of their respective legal counsels, Respondents and
Complainant ¢onsented and conceded to the jurisdiction of the Board for the purpose of
the taking of this action. Respondents and Complainant further voluntarily consented
and agreed to the various elements, terms and conditions expressed herein for
purposes of the Compliance Program, and knowingly waived any and all right to appeal
or contest the action taken by the Board hereunder, and thereby agreed toc be estopped
from contesting any portion of the Compliance Program, or asserting any compensable
damage or cost by way of any cause of action against the Board related in any way to
the matters resolved herein. It is expressly understood, however, that the aforesaid
waiver does not apply to, or in any way impair, waive or otherwise affect (i) any parties’
right to defend an appeal of this action filed by persons other than Respondents or
Complainant; (ii) any parties’ appeal rights and/or cause(s) of action that might accrue
with respect to’ any future action taken by the Board, other governmental agency or
individual including; without limitation, any action concerning subsequent Project 'Plan,
Preliminary) Plan and/or Site Plan applications, including any amendment(s) thereto, and
further including any subsequent permitting and development processes related thereto,
which are intended to implement the Compliance Program. The waivers expressed
under this Section 3(d) are considered by the Planning Board to be a material predicate
and inducement for the issuance of this Resolution.

§4. FORMAL DISPOSITION OF THE VIOLATIONS AND RELATED FINDINGS

FINDING 4.1: The Board finds that the public interest will be served by
“grandfathering” (holding harmless) alt dwelling units that are already
constructed, under contract by, and/or occupied by innocent third-party
purchasers, as of June 15, 2006 (the “Grandfathered Units"); provided,
however, that the Grandfathered Units do not include any unit for which
a contract was entered into after November 23, 2005, the date by which
all stop work orders had been issued. The Board finds that the purpose
and scope of such grandfathering by the -Board is to remediate and
resolve ali findings of Violations as to the Grandfathered Units.



In accordance with Finding 4.1, the Board hereby orders that each of the Grandfathered
Units that was the subject of any Violation shall be, and hereby is, deemed to be
constructed and occupied in compliance with the County Zoning Ordinance
notwithstanding such Violation, provided that nothing under this order or Resolution
shall be construed to cure any violation of the Zoning Ordinance that either (a) is not
grounded within the lawfu! jurisdiction of the Planning Board or (b) is not directly related
to the Violations that fall within the scope of this Resolution.

FINDING 4.2: In accordance with the recommendations of staff, the Board finds that
the public interest will be served by campletion of the Compliance
Program according to its terms because it provides substantial
enhancements’ to- community ‘amenities and facilities - planned: for the
area designated as: the Clarksburg™ Town Center project and
Montgomery County as a whole.

FINDING 4.3: In accordance with the recommendations of staff, the Board finds that,
subject to its completion according to'its terms and in accordance with
this' Resolution, the Compliance Program constitutes a lawful and
appropriate alternative to: imposing: fines or:monetary penaities in
accordance with Section 59-D-3.6 (a)(4) of the Montgomery County
Zoning Ordinance. The Board is persuaded that implemiéntation of the
Compliance Program will remediate and resolve all Violations.

FINDING 4.4: In accordance with the recommendations of staff, the Board finds that
the modifications to the street network approved by the Fire Marshal of
Montgomery County for purposes of public safety are in the public
interest and are, therefore, incorperated into the approved Compliance
Program.

In accordance with Findings 4.2, 4.3 and 4.4, the Board hereby orders the Respondents
to. comply strictly with each of the elements, terms and conditions of the Compliance
Program and expressed otherwise under this 'Resolution. The Board further instructs
the Pianning: Staff to undertake all reasonable measures fo detect and report to the
Board the Respondents’ compliance and non-compliance as the applicable case may
be.

§5. PLANNING BOARD AUTHORITY EXPRESSLY RESERVED

Except as expressly provided in this Resolution, nothing provided in this Resolution is
intended, nor shall it be construed, to cede, relinquish or otherwise impair the discretion,
authority or jurisdiction of the Board to consider any future applications, plans or
approvals pertaining to the project according to the terms of this Resolution, law and
merits applicable. Without fimiting the generality of the foregoing, it is understood that
the Respondents shall be required in the future to obtain Board approval for one or more
amendments to the Project Plan, Preliminary Plan, and Site Plans relating to the project.




The Planning Board recognizes that the Compliance Program is conceptual in nature,
and that additional review of more detailed plans may involve modifications. Except as
otherwise required by or relating to physical project conditions unforeseen by the Board,
or applicable law (including the requirements of the Montgomery County Zoning
Ordinance; Subdivision Regulations, or other legal requirements applicable to any future
Board action pertaining to the project), the Planning Board intends to require only such
modifications that are reasonably consistent with the Compliance Program_ Subject only
to such unforeseen project conditions, applicable law and regulations, express terms of
this' Resolution and the Compliance Program, the Board expressly reserves ali lawful
discretion to consider, approve, approve subject to conditions or disapprove any such
future application according to the law and merits presented at the time. Further, the
Board expressly retains jurisdiction to consider and act upon any violation in the future
that is unrelated to the Violations resolved according to the terms of this Resalution,
alleged on the basis of this Resolution, or any act or omission by the Respondents (their
successors or assigns) that accrues after the effective date hereof.

CONCLUSION

The Planning Board accordingly approves this Resolution according to elements, terms,
and conditions stated above.

- L] . +* - * - * L L] L4

At its regular meeting, held on Thursday, August 3, 2008, in Silver Spring,
Maryland, the Montgomery County Planning Board of The Maryland-National Capital
Park and Planning Commission, with Motion by Commissioner Robinson, seconded by
Commissioner Perdue, by vote of 4 to 1, with Commissioners Berlage, Robinson,
Perdue and Bryant voting in favor and Commissioner Wellington opposed, ADOPTED
the above Resolution which constitutes the final decision of the Planning Board and
memorializes the Board's findings of fact and conclusions of law for this Resolution.

Adopted by the Planning Board this 3" day of August 2006.

f%,.,,/ P R, GL{/

ick P. Berlage
Chair, Montgomery County Planmng Board

R B C4d f 1y

Trudye M. Johnsoh, Executive Director

APPROVED AS TO LEGAL SUFFICIENCY
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(98-S1 9dOW)
@ uaWpuaWwy ueld s

‘(mojeq aes) payesoel
pue psubisapal Ajea|dwod
SEM [BLIOWSN YIB[D Y]

QL OZ Ul P21ONJSU0D Aj|BUl SEM SBDIS

om} sy} Bunoauuog abpug pue| g ‘Ajlunwwod

ayj JO 9pIS 1S9AA PUB 3pIS 1B dY)

usamlag UoIaUU0D Ueulsapad Jo JENIYSA
[BUIBIUI QU JO BPEDDD B UEY) SI0W JB)Y e

Bingsyie|D Jo uojassiaul
ay) je (Yst9gQ) [eloWa HielD

-abplg pue /ebpug Aemusals

(Lz20-v2

gdOW) | luswpuawy ue|d siS
(98-51 9dOW)}

d luswpuauy ueld aus

‘PejojSp UME)SIYOUSY -

‘pejs|ep 1eview Jie uadp

‘pala|ap ulejunoy [euibup

"3J0D 112 Y} YIA PRJONIISU0D 84
(M pue paaosdde asam Buidesspue| pue Buneas
yum Buoje ‘eze|d Ajunwiwod pue ulelunoy yse|ds y

ng usseq sey afie)s pasaaod pue
‘sl|em Jeas ‘Umi| B Uim Jaiesjiydue Jo0pino uy

‘ume| Jeinbueldal e 0y Jusoeipe
$2oUaq pue ‘uoljiaed 1eyiew Jie

uado ‘uieunoy yum usalb ‘eze|d joyiew
2 10} pa|jea soueldwon) Jo ueld sy

2400 IIBleY

(98-G1 940W)
a uewpuswy ue|d sis

‘pajeurw
SEM BSBOJIRIS pUBIS) 8|

ing sem Buideospuel

sieudoidde yum yied a|qisseddce ygy ue ‘ysunyd
1sIpoyla panun Bangsxie|D eyl uim Juswaaibe
puE ‘uLloJ)} YoBgPaS) YIMm suonestaaucd ybnoay

. Buidesspue|

pue ‘s||em yaayo ‘uswaned Buipue|
eoads ‘sdals yjim younyo 1SIpoylay
payun Bingsyie|n 18 9sees puels),
e pauoisiaug soueydwo?) 1o ueld syl

2sEDJIE)S pURID

(£20-¥2 9dOW) | Juawpuawy
(98-51 9dOW)

Q luawpuawy ue|d sig
{51-60 9dOW)

g juswpusly ueld g

‘paroldae pue pasodoid 6
Buipiing Japun (yzoz ‘leuondo
J0U /5102 'leuondo) Bunjieq

Loz w
pajeulln|@ sem 210)s A1o00uh
ay) Joy sbesed Buysed ay |

‘g|leaoidde
800Z 84} Ul paieuil]e alam
gabeiel Bupued ¢ ayy jo g

‘'gL0Z Ul paacidde sem (aouendwo) jo
ue|d auys ul Jou) g Buipjing Jspun Suiyed jeuondo

"PRJBUILLIS 2JaM
pasodoud AjjeuiBlio asam Jey) sabeseb Buped |y

t %o0|q Aljeyusiod
Aerqn
(24018 A1220.46) ¢ 30019
£001g
:SUONEDO| BUIMO||0) aL) U1 ‘sabeleb
Bursed ¢ ) dn pue Z j0 wWnwiuIw
e ‘aoueldwoD Joueld s} 1ad e

‘3107 JIB19Y JajuaD umoy
Bingsyie|D 8y} ul sabeiec) Buied

(98-S 9dOW)
Q Juswpuawy Ueld ais

‘paleuiwe
SJam S)UN YJOM/BA IV

"PRIBUILID BIOM SHUN YJIOM/AI |V

EXCIEE)]
3y} ul pasodoid syun MJom/eAlT S
Jo} pajjed sovejdwo) joueld eyl e

'2J07) |Ie}8Y JAURD
umo| BangsyJelD eyl ul SHUM YOAABAIT

uonaYy |19uno’ Ajunon
uondy paeog Buluued

soueldwos
10 Ue|d 8L} wol IONVHI

{ing pue) paroiddy Ajjusnbasqng

juswalinbay aaueldwo) jo ueld

S TAVTAAY

(lerosddy @oueldwo) Jo ue|d 9002 auU} Jely)

Juaun3-800¢

UORONUISUOY) pue sjeAcsddy Jajual) umo) Bingsye| Jo uonnjoag




“JEng JoAsU
[ood J91aW-GZ JoopU| e

‘sBuiy) Aueil Joj pasn eq ued jey) eoeds
uado afe) e sey Buip|ing xauue ay |
WINg pue paubisap sem qny2

sjuepIsSey Jajuan umo] Bingsye|D ay)

‘SpIIS Jajepp

"UOISUDIXD

[ood pue UoISUBIXa HI8p |00d
"§91IPUNS (|98 0)

Buipiing doys, 100} asenbs 008

0} Buip|ing xauue 100} a1eNbS QQL'E MBUY = :Buimo) o}

(98-61 GdoW) | "lng Jaasu Buiping doys JSONIWILIOY) UCKEDIDDY PUE (004 S VOH 2y} Joy pajen souendwon Jo ueld 8yl

q JuBWpusLY Ueld 8IS S8UPUNG 1004 'bs 008 o | Bingsyen) Syl Yum LOUD HIOM aASUdIXe ybnoay ) 0048yl e
‘uoneosojubisap

(99-G1 9dOW)
A JuspuBLIY ue|d 3NIS

{SL-60

gdOW) ([BUows Y1e|D uyor
ay) paubisapal pue paouw)
g JusWwpusWYy ueld 8}

'PAJRUILIS SEM %SI[8G0

‘uoNea30| paanbal

s soueldwon 0 ueld syl
LUOJ) PHAOW PUE PIINELYISAO
SEM |BIOWBA YJE|D 8yl

‘pa||EIsul a1am sayouaq pue Suideospuen

‘pa(RISUl sem Ajwe) siy
pue 3e|n uyor Bunelowswwos enbed y

"BaJe pasua) B ul pajjejsul
pue sajejdwa) sAnejuasaidal A|[eouoisiy
OJUI 1S dJom sauoisquio) Buiuleway

‘Aloyawan
[BLOWSA YIE|7) U} SE UMOUY MOU §I ]

‘peAcW [eUoWSKY AlWES YE|D Byl
‘sleaf |eloass 1ano A}9100g [eouossiH Bingsyie|D
3] UM UONBIOGE[|0D 9AISUSIXS UB ybnoay |

wasayp Ap1oidwos e pamoys
UB|d 8lIS 800¢ 9L "aAl(J Yied
NOOUSAQ) pue peoy alenbg
Bingsyie|n 1o uonoasaul

ay} 1e pajeoo| ubisap ayoads e
Sem [eLUOWSN YJeld aul '(900zZ)
aouedwon Jo ueld syl 184
018 ‘ssLouaq ‘suwn|od
‘Burdesspue| ‘enbeid jeuowatu
‘Buined (e19ads ‘SaU0ISQLUO)
e ym Jlepm AoisiH,

umeT] pasiey

ysleqo

uBisap alydedg

[BUOWS B[ Uyor 8yl

‘pareuiws Jo pabueyo

asem aosue|dwon) Jo ue|d
ay) w pas|| sjuswale ubisap
2y} Jo ysow pue psubisepal
sem abplq pue| syl

‘pajeIsul bunyblj pue buideospue e

pejeisul
yiemspis Bunsixa Yolew o] s1eAed joug e

"abpliq pue|
ay} Jo SpuUa Ylog 1B pa|eisul SUWN0D a1n)ea)
Aljua s ANUNWWIOD 8} PaUJIEWL JBY) SUWN0D e

‘pa|jejsul sbplg
pue| ayl jo yibua| sy} Buoje Buidusy wnuiwnpy e

‘ulaned Bunyb oyoeds
-‘Buiouay jervadg

s|emBuim yiim suwinio
Aem-j0-ybu

211qNd Ui SH|EMSS0ID pasiey
Buined pue sdwes quno |e10adg
BAQ Nied

YOOUBAQ) PUE pEOY alenbg

uoIRY HOUNOH Huno)
uonoy pieog Buuue|d

asueydwon
§0 ueid 8y} wolf JDNVHI

{ying pue) paaciddy Apuanbesqng

juswainbay souerdwoy jo ueld

§202°¢0

(leroiddy soueldwod jo ueld 900z dul JOlY)

WsLn)-800¢

UoNoNIISUO,) pue sjeaociddy Jsjuad umol Bingsyie|D Jo LoN[oAT




(€0-ZZ 9dON)
H Juswpuswy Ue|d a)IS

‘PeleutlUle saWwoy Jouepy

‘pESISUI PAIONASUOD SBWOYUMO) 2|

{(Buned

papuwn| Aiaa pue) sjuawadinbas ubisap
oiyaeds J(INg aJe SaWoH JouB 8y}
1Y} paanbai aoueldwon jo ueld eyl
= 1} pue g} sBuipjing

(98-S1 9dOW)
@ Juswpuswy ue|d s)s

"PejeUILI® SHUN pJepUBISUOU
pue pauBisapa) sem H %o0|g

*PAIONIISUOD 3JaM UOHEINDND JBINDIYSA
pue ueujsapad peAcJduwll UIm Sayoueq yim
SMal B U0 JUOJS JE) SSLUOLUMO) PIZIS PIEPUBIS

-‘Bupjed aney Jou

PiIP PUE %J0M JOU PIp JBY] S)un pJepuels
-ugu paJinbal aoueldwor) jo ueld syl
ueid H %019

(98-S 9dOW)
Q WUswWpuswy ue|d alIs

‘pajeuIw|®
SPOOM 8U) JO BIppIW
8y Ul @02 Buieiliols sy |

‘sjuaLua|a ubisap jussayip
Auew yym paubisapal
SEem SPOOAA JUOWPald

"(5402-€ 102 punoJe Juswpedsq

syied Alunog Asswobiuopy oyl Aq passisiuiwpe
Aaains AJUNWLIOD B LUOJ Paloe]00 ¥IBpPes)

elA) siuawalinbal syied Ajunon Alewobiuop

Jad poubisopal Ajgieidwoo Sem SPOCAA JUOWIPald

‘10| Bupjied payybi pue ubis |epads
e Buipnpou ‘'eusyio ubisap oyoads
palinbal aouedwon) Jo ue|d oy
"SPOOAA JUOWPRIS

(98-G1 GdOW)
Q JuswpuswWy ue|d dlS

‘asenbg enbauig
1e JIng sem Jajeayjiydwe oy

-(Buideospue; pue sayduaq) buness

yiim uaaub Joopino Apao| e s| asenbg enbauig
‘JTanoaJopy AlUNWIWOd sy ur aoeds dqnd

1310 pue [pased 2110 8y} 0) uadelpe ‘ease 2402
(1191 BPIS 1SSAN BU) 0] PRIEDO|D] SEM Jojeayydwe
aul ‘DddONIN pue Ajunuwiwiod ay) uim Bupiom Ag

‘alenbg enbauig e souendwon
1o ueld au) Aq paquiosald sem
Steaed [einads, yim Jajeayiydwe uy

‘asenbg enbauig

-abeuew o}
2P ‘uIBjUlEeW 0} aAlIsusdxd
aq pinom asaly) "YOH 8y} Jad

"9pI|S pue ‘8zis yoap
‘az18 [00d possalppe JodoeAlp SNOIABI]
10| Bunjsed
jood 0} peppe sem Bupjied jeuonippy
‘eale
jood uo ease Bunes JOORING JO) A)lBUSYINY
0] MOPUIM UM pa|[eisul yoap jood pasiey e
"PAIONNSU0D uayoly Buaes joopu) e
"S2SSe|0 8s10Iexs
pue sBugasw Ayunwwos Buipnioul

‘SwooJ)sal
pue Juawdinbe |0od Jo}
4S |eucyippe pue woo. Buissw
m Buiping 4S 00Z'L MN
‘jood
JOOpUI JBJBW GZ SUB| Z MO e

uondy |1Punon Ajuno9
uonoy pleog Buiuueld

asueldiron
JO ue|d ayj wolj IONVYHI

{iing pue) paaoiddy Ajjusnbasqng

juswsnbay ssuerdwo) jo ueid

SrAVAAY

(1leaoiddy souendwo) jo ueid 900Z dul JalY)

juaung-g00c

uonNINISUOY pue sjeaolddy Jejus?) umo| BingsyierD Jo uopn[oA3




dID 82-£Z Ad 2} JO [eaciddy
00S01Zd ©N dID ‘£6-ve#
s1eudoiddy Aejuswsddng

' d10 82-€Z2Ad O juawpusily
-UONOY [1I2UN0D AJUN0D

‘|9oJed a10€ ||

ay} Joy sasn Jayjo Joj Bupjoo|
s1 Alunod 8y i) |Ieley
e umoy Bingsyuen

8y} JO INO PAIBID|B)

uasq sey Aleddl sy

‘pz0zZ W Aluncn Aswobjuop
Aq 21070 [rB19Y Jojua) umo) Bungsyie|D
10 apisIno pasow sem Kieaqr Bungssue|d eyl

uswpuswy ue|d
2118 §1.0Z 2ui Aq peanbal se ‘lacled Aeiq) au)
pajedpap am ‘ZZ0g Ul “jealed Aeiql ayi Jo) pug|
ay) pepimpgns pue (0] Bunjed ay) pajonusuos ap

"Areiq auyy 1o Bupjied ajenbape pue
Aseuqi) ooy suenbs 000'0Z © 40§ |90Jed s108 ||
B }no paAJed (QZZ020028) IUBWpUBWY §10Z dYL

‘Aleuq)| sy

Joj Buped painjondis 104 Aed pinom

Aunon AuswoBluop 1ey) palasse

osje ueld 2yl '9.0] (€)Y 3y Ul

pajeso| aq o} Aleuql Bingsyie|D sy
Joj pajes asue|dwon Joue|d 3yl e

Areuqi Bungsyaeln

uoNnoYy [1ounos) Ajunon
uonoy pieog buiuue|d

aoueldwon
40 ue|d a3 wolj IONVYHD

(ing pue) paaoiddy Apusnbasqng

juewasnbay asueljdwos jo uejg

20220

(lerosddy @ouendwod 40 ueld 9002 8ul Jely)

WanNd-800¢

UONSNASUOY pue sjeacsddy J9juan) umol Bingsyeld jo uonnjoad




EXHIBIT D



From: Amy Presley

To: MCP-Chait

Subject: Fwd: Project Plan Amendment #91994004#, Preliminary Plan Amendment #11995042#, and Stte Plan
Amendment #820070221

Date: Tuesday, February 27, 2024 2:33:43 PM

:[EXTERNAL EMAIL] Exercise caution.when opening attachments, clicking links, or
responding.

Attachments available until Mar 28, 2024

Honorable Chair,

Please find my revised submission in PDF format, including the Board Resolution referred to
as an “Attachment” within the Testimony I sent yesterday. I inadvertently neglected to
include the attachment. My apologies for any inconvenience.

Sincerely,
Amy
Amy Presley, REALTOR ®

301-526-7435
www. TrustedEstatePartners.com

Click to Download
Testimony Before the Board-Amy Presley-2-25-2024.pdf
14,1 MB

Begin forwarded message:

From: Amy Presley <Amy@trustedestatepartners.com>

Subject: Project Plan Amendment #91994004#, Preliminary Plan
Amendment #11995042#, and Site Plan Amendment #820070221
Date: February 26, 2024 at 10:56:45 AM EST

To: MCP-Chair <MCP-Chair@mncppc-mc.org>

Honorable Chair,



Please find attached my testimony relative to the Plans coming before the Board
for review on 2/29/2024.

I respectfully request that my testimony be included in the public testimony
received.

Sincerely,
Amy

Amy Presley, REALTOR ®

301-526-7435
www.TrustedEstatePartners.com

Click to Download
Testimony Before the Board-Amy Presley-2-25-2024.docx
8.3 MB



Amy Presley (Commissioner Emeritus, and Former CTCAC Co-Chair)
23506 Sugar View Drive
Clarksburg, MD 20871

February 25, 2024

The Honorable Artie Harris, Chairman
Montgomery County Planning Board
2425 Reedie Drive

Wheaton, MD 20902

Re: Clarksburg Town Center (Project Plan Amendment #919940044#, Preliminary Plan
Amendment #119950424#, and Site Plan Amendment #820070221)

Dear Chairman Harris, and Honorable Commissioners of the Board,

I am writing to you as a 22-year resident of the Clarksburg Town Center, a past Co-Chair of the
Clarksburg Town Center Advisory Committee (CTCAC), and a Commissioner Emeritus (having
served 8 consecutive years on the Planning Board and, most recently, as a temporary
Commissioner filling in until the currently seated Board members could be officially appointed
by the County Council). So, while | am not an attorney, | have a thorough and accurate
understanding of the history and details of this case.

I bring extensive knowledge to the table regarding:

s the discovery and scope of the violations within the Town Center community;

e the initial violation hearings and proposed fines (in excess of $2M even prior to
completion of hearings);

s the Stop Work Order enacted by the County Council in response to the scope of
violations uncovered and exposure of the failed oversight and enforcement by
regulatory agencies;

¢ the reason that we (CTCAC) were urged by both the Planning Board and County Council
at the time to enter into Mediation/Arbitration (a process which was structured by the
Council and the Board because the County was not equipped to continue to deal
publicly with the breadth of issues - i.e., no procedures in place to continue to conduct
hearings on violations of the magnitude exposed);

e the Mediation/Arbitration proceedings and Settlement Agreement (which took the
better of one year to Settle);

o the resultant Compliance Program as submitted to the Planning Board,;

e the Planning Board's adoption of the Compliance Program and its import (legal
sufficiency to remediate violations);

e the Planning Board's actions taken from 2005 to date;

¢ and the relevance of the past and present to your decision on the plans coming before
YyOu now.
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Prior to presenting the main concerns that | hold relative to the proposed plan revisions, | must
first refute the erroneous points made by Mr. Robert Harris, Counsel for the Applicant. Six
minutes of oral presentation before the Board during live testimony will be insufficient to do so,
and would take away from my presentation of community concerns and expectations.
Therefore, | have embedded Mr. Harris’ letter together with my counterpoints below:

? LerchEarlyBrewer 7500 wisconsin Avence, Suite 700 « Bethesda. MD 20814 = lerchearly.com

Robert R. Harrhy
Attomey
301-841-3826
mhamis@lerchearly.com
February 22, 2024
The Honorable Artie Harris
Chairman
Montgomery County Planning Board
2425 Reedie Drive

Wheaton, MD 20902

Re: Clarksburg Town Center (Project Plan Amendment No. $1994004E, Preliminary Plan
Amendment No. 11995042E, and Site Plan Amendment No. 820070221}

Dear Chairman Harris:

I am writing to you as counsel for the applicant in these proceedings, in response to information
recently submitted for the record. More specifically, | want to comment on and support Staff’s
conclusions in their Staff Report (dated 2/16/24) with respect to approvability of these applications
uader an earlier approval regarding the subject property referred to as the "Plan of Compliance” or
"Compliance Program®. In short, for the reasons discussed below, I agree that the Plan of
Compliance allows the Planning Board to approve these applications.

By way of background, back in 2006, after residents alleged viclations of previously approved
Clarkshurg development, the earlier developers and the community entered a “Settlement
Agreement” dated April 6, 2006 intended to address the alleged dcvelwnt violations. The
lanning Board was not a party to the Agreement. Therefore, the partics to llmtAgreemmlsought
lanning Board approval of a Plan of Compliance to guide fisture acuombylbeﬂoﬂd‘, and the
ppartics signed & Release vnth respect to alleged viclations, The terms and condmons of the resulu.ng

It is technically true that the Planning Board was not a “Party” to the Settlement Agreement.
Nevertheless, the reality is that the Planning Board, together with the County Council, directed
CTCAC, the Developer, and Builders to enter into Mediation/Arbitration and to present the
resultant Settlement to the Staff to be turned into a Compliance Program. The alternative,
should an Agreement not be reached, was to continue to continue with violation hearings and
imposed fines and penalties.

After nearly one year, the parties were able to enter into a Settlement Agreement that was
submitted to the Staff, reviewed by the Staff and turned into the Compliance Program. The
Compliance Program was presented to the Board and Approved on June 16, 2006.

Mr. Harris states:

CUNSITUCUON 01 KMENILY ICHIUNes anu net Lﬂ.lﬂ'ﬂi WOCTE UIE TESWLUNE ugvelQPmEnt W Nyl CUTLILTT
mr.h the underlying approvals. j]-y Resolution No. 06 — 20, dated August 17, 2006, the Montgouugr
County Planning Board approved the Plan of Compliance. In that Resolution, the Planning Board.
bsted, however, that "the compliance program is conceptual in nature, and that additional review of
mare detailed plans may involve modifications.” It further stated that *the Board expressly reserved
lawfisl discretion to consider, approve, approve subject to conditions or disapprove any such
future application according to the law and merits presented at the time.” Subsequent to the Plan of
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Unfortunately, much was omitted in Mr. Harris’ recent letter relative to the “conceptual
nature” of the Compliance Program and the Board’s modification rights, but the details can be
found in the actual Resolution No. 06-20. | was unable to locate the Resolution in the Planning
Board’s online records {which means that the general public does not have access either), but
thankfully | had kept a copy of it in my CTCAC files. The complete copy of the Resolution is

attached for this Board’s review, but | will augment Mr. Harris’ incomplete ohservations with
the following excerpts below:

s

§2. PURPOSE AND NATURE OF RESOLUTION: APPROVAL OF QﬁV_IPL!ANéE
PROGRAM o

The purpose of this Resolution is to memorialize the decision of the Montgomery
County Planning Board (the “Beard”) to approve a certain Plan of Compliance (the
*Compliance Program”) in the matters heard upen and including those elements, tarms
and conditions as set forth herein. This Resolution s adopted pursuant to the authority
of the Board to enforce the elements, terma and conditions of ita previous actions In this
malter, in accordance with the enabling provisions of Articia 28 of the Annolated Code

of Maryland at Section 7-116(h} and the Implementing provisions of Section 58-D-3.6 of
the Montgomery County Zoning Ordinance. -

e oo
ffactive date nf_fm&iaasauuah!r%mumi.
roject PIaH, Vahols siie plans a n ame

site plans and amendments were approved under lawful autthrily'to doso.

FINDING 4.3:

FINDING 4.4: In accordance with the recormendations of staff, the Beard finds that
the modifications to the street network approved by the Fire Marshal of
Montgomery County for purposes of public safely are in the public
interast and are. thersfore, incompomated into the epproved Compliance
Program.

The Board clearly found that that “subject to its completion according to its terms and
conditions in accordance with this Resolution” the “Compliance Program constitutes a lawful
and appropriate alternative to imposing fines or monetary penalties” and, further, that
“implementation of the Compliance Program will remediate and resolve all Violations.” In
accordance with that Finding, the Board then “orders the Respondents to comply strictly with
each of the elements, terms and conditions” of the Compliance Program.
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As Mr. Harris states, the Plans for the Compliance Program were indeed “conceptual in nature.”
| am not in disagreement with this statement. However, the specific “elements” of the
Compliance Program were not only not conceptual, but they were actually required by the
Board as sufficient to remediate violations and penalties, as confirmed in the Resolution by way
of the Board incorporating the Staff Report and Circle Pages 17-91 (which collectively itemize
each of the proffered and accepted “elements” together with a financial analysis of items noted
by the Staff and approved by the Board as sufficient to remedy violations).

= Sum
A. Staff Recommendations. As set forth in the staff report lssued by- memoran

datad June 1, 2008, executed by John Carter and Rose Krasnow (thle gtaff Repoit),
and =2 presénted. during the. Board's hearing .on June 15, 2006, The Cofmpran
rogram consists of and expressly Incomorstes by referénce each of the elermor

mns, and conuditions as contalned in the following documents:

1. The following Exhibits: '

a) Applicant's Exhibit 1 ~— Units/Lots to be. raleased at the time of Plan
of Compliance approval (CAttachment 1 hereto)

b) Applicant's Exhibh 2 — Plan of Gompliance Parking Exhibit
(Attachment 2" hereto)

¢) Staffs Exhibit1 — Units/lots to be released at time of Plan of
Compliance (bluslined) CAttachirent 3 hereto)

2. The staf

it without atiachments

i pnd circle pages 17-5° !
g Section "5 on ---.T""- 300

of Compliance” (collectively, “Attachment 4" h

Prior to a more detailed examination of the specific items as approved by the Board, and the
actions taken by the Board from that time through present, | will first complete my response to
Mr. Harris’ statements relative to his Client’s responsibility - or rather lack thereof - to be held
accountable to comply with the Plan of Compliance.

[The applicant in this proceeding was not a party 1o either the Settlement Agreement or the Plan of
Compliance, nor was the area of the Clarksburg Town Center &WIOW of the
turrently pending applications, the subject of any alleged violations. {, there was no

idevelopment at all on this portion of the property at that time so there could not have been any
violations. & ' :

As Mr. Harris is well aware, the Applicant is a “successor and assign” to the Project and is
responsible for fulfilling the remaining requirements as would be any other successor to other
approved Preliminary, Project, and/or Site Plans as is required by law. Indeed, the Applicant
{Mr. Flanagan/at the time “Third Try LLC") publicly announced to the Clarksburg Town Center
Community relative to his succession of Newland that he understood the difficult requirements
that had been imposed on the project and still remained to be fulfilled, and that is why he
“bought it for $1.00.” When Mr. Flanagan purchased the project, he had access to the Board’s
Resolution adopting the Compliance Program and also requiring future successors to comply:

future application according to the law and merits presented at the time. Further, the
Board expressly retains jurisdiction to constder and act upon any violation in the future
that is unretated o the Violations resolved according to the tems of this Resolution,
allaged on the basis of this Resolution, br sslon b 5 Roar i
BUCCASEOTS or assking) that accrues &1
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Mr. Harris states that “there was no development at all on this porticn of the property at that
time, so there could not have been any violations”. . . That statement is nonsensical. The very
“portion” he refers to is “Stage Ii” of the Compliance Program. Stage Il items proffered by the
Applicant at the time, detailed and cost-itemized in the Staff Report and further supported by
Circle Page 17, approved by the Board with specific items noted as Required Elements (Per the
Board’s Resolution), represent the most critical portion of the Compliance Program. In fact,
the Retail Core of the Town Center is the very issue that sent residents down the path of
“violation” hunting back in 2005, when Newland had presented a “strip-mall” type of plan they
intended to build rather than the promised Town Center Retail {which | and many other
residents were promised when we moved into the development in 2002 - 22 years ago).

The Clarksburg Town Center retail area and design was the crux of the Community’s issues then
and remains so today -- after many failed promises and a failure by Staff {post 2008) and
successive Board members to enforce what was won and owed to the Community through the
Settlement Agreement underlying the Compliance Program. But, prior to outlining all that the
Community has lost from 2008 to the present, | must first address Mr. Harris’ claim regarding
the Board’s right to review and modify or approve plan submissions post-approval of the
Compliance Program.

| do not dispute, especially having served as a Commissioner, the Board’s legal right relative to
review and approval of plans in general, nor do | dispute that right specific to the Compliance
Program. But, most critically, the Staff at the time of the submission of the Compliance
Program was informed as to the CTCAC's and the Community’s concern that over time the
Compliance Program could be eroded if the Staff did not include specific language requiring the
proffered elements accepted by the Board to actually be provided. It was understood at the
time that this language should not limit minor revisions and plan alterations, but would secure
the specific elements as approved. In response, the Staff did include protective language and
the Board also included protective language limiting itself to the scope of potential future
reviews and any modifications to the Compliance Program.

§5. PLANNING BOARD AUTHORITY EXPRESSLY RESERVED

firovided In this Fiasokifiorl, nothing provided In this Resolution is
A n. o cede, relinquish or otherwise impair the discretion,
authority or jurisdiction of the Board to consider any future applications, plans or
approvals pertaining to the project according to the terms of this Resolution, law and
merits applicable. Without limiting the generality of the foregoing, It is understood that
the Respondents shall be required in the future to obtain Board approval for one or more
amendments to the Project Plan, Prefiminary Plan, and Site Plans relating to the projact.

What was “expressly provided in this Resolution” was that the Elements as outlined in the Staff
Report and Circle Page 17 were indeed requirements. They had nothing to do with “conceptual
plans” which were to be [ater detailed, they were the specific proffered elements to be
included in those future plans. The Staff intentionally outlined not only the specific elements,
but also the associated project costs/monetary benefit to the Community, which was their
rationale for accounting them as sufficient to remedy violations found to date and otherwise
scheduled for future hearing and imposition of additional fines and penalties.
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i The Planning Board recognizes thal the Compliance Program is conceptual in nature,
and that additional review of more detafled plans may involve modifications. Except as
otherwise required by or relating te physical projact conditions unforeseen by the Board,
or applicable law (including the requimments of the Montgomery County Zoning

bvis aqal requirements applicable 1o any future

- ¥ '..r:_ ﬂ:“'_lf_:q!'uﬂ;\‘.'

regeen proj d o law and reg B, Bapre

this Resolution and the Compliance Program, the Board expressly reserves all lawful
discretion to consider, approve, approve subjact to conditions or disapprove any such
future apollcation according to the law and marits presentad at the time. Further, the

Board expressly retains jurisdiction to consider and act upon any violation in the Tuture
that is unrelated to the Violations according to the of this Resolution,

(4]
allaged on the basis of this Resolutio 53l pondents {ihel
5018 or assigns) that accrues
CONCLUSION

The Planning Board accordingly approves this Resolution according to fiStients; 1Sii

It is critical to note the Board intended “to require only such modifications that are reasonably
consistent with the Compliance Program.” Their approval of the Compliance Program, as
stated in the Resolution, was “according to the elements, terms, and conditions stated above.”
In short, the design of plans could change, the Planning Board could make modifications
“consistent with the Compliance Program,” but nowhere was there any indication that major
modifications could be made that would reduce or remove the physical elements that were
required to be provided. Nowhere was there any leeway provided to arbitrarily and
capriciously reduce the proffered and accepted “elements,” or to grossly discount the
monetary value of the underlying Settlement award to the Community as reinforced by the
adopted Compliance Plan.

Before summarizing what | request of the Board (and my understanding from multiple
discussion with members of the Community expressing that they desire, but don’t have
sufficient supporting information or historical data to request), it is critical to provide an
accounting of the Settlement benefits/Compliance Program requirements of which the
Community has been deprived to date.

Following is the Staff calculation of the cost/financial benefit to the Community of specific

elements as contained within the Board approved Compliance Program, and adopted as
required Elements (Page 14 of the Staff Report to the Board):

Table: Cost of Enhancements

. Additional landscaping $1,000,000
. Improvements to Rodgrave PlacelClarksburg Squara Road $500,000
. Addlionad landscaping 'Jotrm smm t n‘O $50,000
b Two parking garages for ail core

(mi:;w:g X $10,000 additional cost per space) $8,400,000
- Indoor tap pool $2,000,000
" 1,200-square foat civic bulkling $160,000
- 800-square fool buikling for community uses $120,000
= Markel buliding $240,000
- Civic plaza

$£2.200,000
Total $44,690,000
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Of the preceding calculated benefits, to date the Planning Board has removed in excess of $12
Million Dollars of these “required” elements. Removals have included the Parking Garages,
Indoor Lap Pool, and Market Building or Civic Plaza. These removals do not take into account
the additional revised plans of the past and currently proposed, or the revised locations of
other elements/amenities that were to be provided. At this point, | am only addressing the
monetary value of elements eliminated from those required under the Compliance Program.
And, please remember, these elements constituted appropriate remediation for all violations
and eliminated further hearings and proposed fines.

While one could argue that the Planning Board was within its legal right to amend the plans,
even to remove the requirement for parking structures due to an evaluation that they are not
practical in today’s market, there is no support for eliminating the equivalent monetary
compensation that was due to the Community per the Settlement Agreement and resultant
Compliance Program. [n fact, the Staff and Board were required in accordance with the
Compliance Plan and as outlined within the Resolution to ensure that all required elements
were provided. | posit that if the Planning Board had reallocated even the financial equivalent
of the parking garages ($8.4M) to another purpose - such as requiring the Applicant to offer
that amount over some period of time for free or reduced rent to a potential grocer - the
Community would not still be waiting for a grocery store . . . or be held hostage to accept
whatever plan revisions the Applicant presents in the hope of getting completed some or any
development in the still vacant Town Center Retail Core.

As to the specifics of the Retail Core, the overall square foctage of commercial and retail space
has been arbitrarily reduced by almost half of what was initially proffered and incorporated into
the Compliance Program. At the same time, apartment buildings with some heights of 70’
(exceeding heights as approved in the Compliance Program) are now being proposed - and
supported by Staff, even though Staff were instructed in the Compliance Program to
“undertake all reasonable measures to detect and report to the Board the Respondents’
compliance and non-compliance as the applicable case may be.”

p accordance with indings 4.2, 4.3 and 4.4, theBoara orde J{TQJL v%ﬂrio
1] mply lrlcﬂy@lth eachlofbthe elements terms & -- ﬁbﬂm Q mpliance
Program and expressed otherwise under this Resolution. The E Ixﬁkﬂﬁfm?ﬁ? fructs
he Planning Staff to undertake all reasonable mprm‘ﬂﬂi}affﬁiﬁ w@;ﬂﬂm the
Hgard t!ﬂRespnndents compliance and non-compiiance as the applicable cass may

Why then is there no comparison in the current Staff Report showing an accurate table of
elements and standards of the Compliance Program as compared to the Plan revisions now
submitted to the Planning Board? Minimally, it would highlight the actual square footage
reduction in proposed retail/commercial square footage versus what was approved in the
Compliance Program. Instead, what the Board has before it is a regurgitation of prior approvals
as if they are no longer pertinent to what is being presented by the current Applicant.
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It is fair to say that the Staff and Planning Board have helped to ensure fulfillment of many of
the Compliance Program elements to date. The current Developer, regardless of its name, as
led by Mr. Flanagan, has completed in a respectable way the required elements of Stage | and Il
of the Compliance Program. The Community is grateful for those elements that have come to
fruition - including the Dog Park, renovated Pool area, and many more aesthetic features.

Unfortunately, the Staff and Planning Board have failed their responsibility to enforce the
required elements of Stage Il of the Compliance Program - arguably the maost critical
implementation of the Program as “fulfillment” and “remediation” of violations and penalties
that would otherwise have been imposed. As a direct result, the Community has been
defrauded of the specific elements {most desired and long awaited} and associated monetary
benefit that were due to them in this most critical Stage of the Compliance Program - The
Clarksburg Town Center Retail Core.

The good news is that it is still not too late to act in the Community’s true best interest to
ensure that the final Stage of the Compliance Program is fulfilled in accordance with all of the
“required elements” of the Program for that Stage. This would include reinstating the full
retail/commercial square footage as “required” by the approved Compliance Program. This
would ensure that the retail/commercial space would support now and long-term a true Town
Center rather than a strip-center retail capacity.

Acting in the Community's true best interest would also include revisiting the currently
proposed Apartment Buildings {one of which exceeds the existing height limitation, but both of
which take up space that was otherwise dedicated to retail/commercial use and/or parking
surface). As pertains to the Apartment Buildings, the current Plan submission includes a pool
dedicated solely to the apartments. This pool takes up space that would otherwise be
dedicated to Community use, such as additional retail/commercial use and/or parking for the
retail/commercial use. Also, the splash pool (a feature of the Compliance Program approved to
be within the Town Center Retail Core) is shown as relocated from the Town Center Retail Core
to an area abutting one of the apartment buildings. This splash pool was a key element of the
approved Compliance Program, initially designated to be in front of the Library, and was meant
to be a focal point within the Retail Core to activate the retail area.

The Applicant could argue that many of the elements | mentioned above have been eliminated
or repositioned through past Site Plan revisions and approvals. This is not truly the case. The
Applicant is submitting a request for amendment to prior Plan approvals, and thereby subjects
itself to the Planning Board’s current review. And, as Mr. Harris mentions in his letter to the
Board, the Planning Board has a legal right to make modifications as it sees fit. In this case, the
Planning Board has the legal right to review the Plan in its entirety and require whatever
alterations it deems necessary - including changes to revert to originally required retail square
footage and the other revisions as suggested above.

Also, this is The Last Chance the Community has {precluding submission by me/CTCAC of the

Settlement Agreement to the Circuit Court for Motion to Enforce) for Stage Il of the
Compliance Program to be implemented as approved and required.
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Please consider these requests soberly before arriving at your decision to approve or
disapprove, with recommendations for revisions, the Plan coming before you.

In conclusion, | will also advise that the former counsel to CTCAC (Dave Brown of Knopf and
Brown) has reviewed my letter in detail and agreed with my foregoing statements and their

legal accuracy.

Sincerely,

Amy Presley
Former CTCAC Co-Chair

cc: The Honorable Mitra Pedoeem, The Honorable James Hedrick, The Honorable Shawn
Bartley, The Honorable Josh Linden, Mr. Phillip Estes, Ms. Sandra Pereira, Mr. Patrick Butler,
Mr. Robert Kronenberg, Ms. Emily Vaias
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._.  RESOLUTIONOF . :
'MONTGOMERY COUNTY PLANNING BOARD
PROJECT: Compliance Program: Clarksburg Town Center

PROJECT PLANNO:  9-84004
SITEPLANNO: .  8-88001; 8-02014
DATE OF HEARING:  June 15, 2006

RESPONDENTS: Newland Communities, LLC and NNPII-Clarksburg, LLC
Bozzuto Homes, Inc., BA Clarksburg, LLC and
BA Clarksburg Two, LLC
Craftstar Homes, Inc. and its LLC affiliates
Miller and Smith at Clarksburg, LLC
NVR, Inc., t/a NV Homes
PCI Clarksburg LLC

COMPLAINANT: Clarksburg Town Center Advisory Committee

RESOLUTION OF THE PLANNING - BOARD: APPROVAL OF THE STAFF
RECOMMENDATIONS WITH MODIFICATIONS. A motion to-approve with certain
modifications was made by Commissioner Robinson, seconded by Commissioner
Wellington, and carried by unanimous vote (4-0) In the affimative; Chairman Berlage
and Commissioners Perdue, Robinson, and Wellington voting in the affirmative, with
Commissioner Bryant being absent for the vote.

§1. EFFECTIVE DATE

The effective date of this written resolution (the “Resoclution”) is the date this document
is malled to ali parties of record. Any parly entitied by law to make an administrative
appeal must initiate the appeat within thirty days of the date of this Resolution according
to the procedural rules for judicial review of administrative decisions under applicable
faw and the Maryiand Rules of Court.




T R
v-f-! .

§2. PURPOSE AND NATURE OF RESOLUTION: APPROVAL OF @MPLIANGE
PROGRAM

1'.”-:‘ i
Parh

The purpose of this Resolution is to memorialize the decision of the Montgomery
County Planning Board (the "Board®) to approve a certain Plan of Compliance (the
“Compliance Program”) in the matters heard upon and ingluding those elements, terms
and conditions as set forth hereity. This Resolution is adopted pursuant to the authority
of the Board to enforce the elérents, terms and conditions of its previous actlons in this
matter, in accordance with the enabling provisions of Article 28 of the Annotated Code
of Maryland at Section 7-116(h) and the implementing provisions of Section 59-D-3.6 of
the Montgomery County Zoning Ordingnce.

The terms and conditions of the Compliance Program approved by this Resolution are
intended by the Board as remedial measures that shall be legally required in order to
address certain violations (such violations both found or known to be afleged as of the
effective date of this Resolution) (collectively, the “Violations”) with respect to the .
Project Plan, various site plans and certain amendments theréto, whether or not those
site plans and amendments were approved under lawful au_t_hgpri_ty to do so..

The siements, terms and conditions of the Compliance Program approved under this
Resolution are the result of a voluntary mediation and negotiation process undertaken
by and on behalf of the Complainant and Respondents; and, as expressed in this
‘Resofution, such elements, terms and conditions of the Complianoe Program shall be
deemed and constitute the knowing and voluntary proﬁer of the Respondents tendered
for the purpose of settling and dlsposing of the Violations in accordance with the lawful
authority of the Board.

The Respondenis have acknowledged that the Compliance Program set forth in this
Resolution shall be glven effect in lieu of any proposed amendment previously filed but
approval of which remains pending as of the effectlve date hereof (collectively, the
*Pending Amendments”). The Pending Amendments are enumerated as follows:

« That certain proposed amendment to the subject Pro]ect Plah filed on May 9,
2005;

¢ That certain proposed amendment pertaining to Section 1A4 of Site Plan No.
8-98001 filed on June 22, 2004; and

¢ That certain proposed site plan pertaining to the retail area shown on Site
Plan No. 8-04034 filed on June 3, 2004.

Because said pending amendments are inconsistent with certain elements, terms,
conditions of the Compliance Program, the Respondents have voluntarily agreed to
withdraw each and every of the Pending Amendments and, upon issuance of this

Resolution, such withdrawal of those Pending Amendments by Respondents shall be
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\ deemed approved by the Board. “‘Hereafter; the Board ghali deem the Pending

Amendments withdrawn, a legal nullity and of no further force or effect with respect to

§3. COMPOSITION (ELEMENTS, TERMS AND CONDITIONS) OF THE
COMPLIANGE PROGRAM R >ONDIT!

For the purpose of this Resolution, the Compliance Program consists of the Staff

Recommendations, Board Modifications; Certain Deadlines, and Certain Waivers
described in this section. :

A. Staff Recommendations. As set forth in the staff report issued by _m_gmorandurn
dated June 1, 2006, executed by John Carter and Rose Krasnow (the *Staff Report),
and as presénted during the Board's' hearing on June 15, 2006, the Compliance
Program consists of and expressly incorporates by reference each of the elements,
terms, and conditions as contained in the following documents: ' '

1. The following Exhibits:

L] T

a) Applicant's Exhibif 1 — Units/Lots to be.released at the time of Plan
" of Compliance approval (‘Attachment1" hereto)

b) Applicant's Exhibit 2 2 Plan of Compliance Parking Exhibit
(“Attachment 2" hereto)

¢) Staffs Exhibit 1 — Units/Lots to be released at time of Plan of
Compliance (bluelined) (‘Attachment 3" hereto)

2. The. staff report, without attachments, dated June 1, 2008 (pages 1-16)
(“Staff Report”) and circle pages 17-91-attached to the Staff Report, but
excluding Section "S" on circle pages 29-30 titled "Outcome/Effect of Plan
of Compliance” (collectively, “Attachment 4° hereto); .. .. .

. Staffs handout at the June 15, 2008 hearing (*Atachment 5" hersto)
which consists of a one-page addifion’of paragraph 4 (*Status of the Plan
of Compliance”) to the Staff Report(*June 16, 2006 Errata”),

First Stage Development Standards Clarksburg Town Center (‘Aftachment

6" hereto), consisting of Table 1: Manor House Building 7 and 9 (Mulﬁ-'

Family Units), and Table 2: Proposed Development Sta

: | ndards from
Exhibit R of the Plan of Compliance, June 30, 2006. :

B. Board Modifications. The Compliance Program élso inclﬁdes and expressly
incorporates by reference each of the following elements, terms, and conditions:

1. Future Review Process. -- The Compliance Program proposes certain
amendments to the approved Project Plan and the certified Site Plans as

| S
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indicated in the “Description of Major Elements. Making Up the-Plan of - »
Compliance,” and the "Plan of Compliance Design Concepts™.(see attached-; .

Staff Report). The future approvals include the interim review of Site: Plan
amendments for Sections 2D, and GG and for Manor House Buildings 10, 11

and 12, to be followed by the review of the overall modified Projéct Plan,
Preliminary Plan, the existing Site-Plans, and a.new Site Plan for _the.fetait -

core, as described in the phasing discussion below. .

Board approved the foliowing phasing of development:

’ Phas‘ing and Next Steps — As a conditidn of the Compliance Program, the - |

a.  First Stage: Begin Cotistruction - Construction - At the curent

time, stop work orders imposed voluntarily, by of. on behalf of the

Planning Board -are in .place in  certain designated 'areas of the
community. The Planning Board declares that said stop.work.orders

shall be dissolved, and doeg hereby dissoive thoge orders, so as to ..
authorize Respondents to proceed .with. the -first stage of the .

development with respect fo the 78 Units/Lots enumerated on
“Attachment 6" hereto; provided, that Respondents shall proceed and
construct each and every such Unit/Lot in strict compliance with any
building permit or other governmental approval‘for their construction
as may be issued and -applicable thereto. Construction of Stringtown
Road between MD 355 and Overiook Park Drive, and Clarksburg
Road between MD 355 and Spire Street can also continue in this First
Stage. ' (B ' '

b. Second Stage: Approval of a Revised Site Plan for Section 2D
and GG - The Respondents must apply for an amendment to the
October 14, 2004 Certified Phase II Site Plan for the remaining
portions of Sections 2D and GG, as well as the Site Plan for Manor
House Buildings 10, 11 and 12. Construction‘ofithese units will only
proceed If and when the Planning' Board approves these Site Plans
amendments. It is understood that'the ‘Respondents may apply for
these amendments before any other amendment applications to the
Project Plan, Preliminary Plan, - or Site Plans . for the entire
development are submiited for approval.

c.  Third Stage: Approval of @ Revised Project Flan, Preliminary Plan
and Site Plans - The approved ovVerall Project Plan, Préliminary Plan,
and Site Plans will need to be revised, and a riew site plan for the
retail core will need to be approved before the remaining deveiopment
in the Clarksburg Town Center will be able to proceed. This step is

(3

intended to ir.corporate all of the elements of the Compliance Program: |

into an amended overall Project Plan, Prefiminary Plan, and the newly
approved or amended Site Plans. A new phasing plan for the entire
development will also be included as part of this third stage review.



C.Ce ines. The Project Plan, Preliminary Plan, Site Plan-amendments and
new Site Plan to be submitted for approval must reflect the elements of this Compiiance
Program and must be submitied before October 26, 2008. Thesg plans must also
include an amended Phasing Plan for the entire development, including all facilities and

amenities. The entire project must be completed by June 15, 2010 unless the P!annlng
Board approves an extension. '

D. Certain Waivers. By their attendance and respective proffers expregssed in -
connection with the several Planning Board proceedings convened to consider the
matters addressed in this Resolution, and as subsequently confirmed by the written and
oral binding representations of their respective legal counsels, Respondents and
Complainant consented and conceded to the jurisdiction of the Board for the purpose of
the taking of this action. Respondents and Complainant further voluntarily consented
and agreed fo the various elements, terms and conditions expressed herein for
purposes of the Compliance Program, and knowingly waived any and all right to appeal
or contest the action taken by the Board hereunder, and thereby agreed to be estopped
from contesting any portion of the Compliance Program, or asserting any compensable
damage or cost by way of any cause of action against the Board related in any way to
the matters resolved herein. It is expressly understood, however, that the aforesaid
waiver does not apply to, or in any way impair, waive or otherwise affect (i) any parties’
right to defend an appeal of this action filed by -persons other than: Respondents or
Complainant; (i) any parties’ appeal rights andfor cause(s) of action that might accrue
with respect to any future action taken by the Board, other govemmental agency or
individual including, without limitation, any action concerning subsequent Project Plan,
Preliminary Plan and/or Site Plan applications, including any amendment(s) thereto, and
further including any subsequent permitting and development processes related thereto,
which are intended to implement the Compliance Program. The waivers expressed

under this Section 3(d) are considered by the Planning Board to be a material predicate
and inducement for the issuance of this Resolution. '

§4. FORMAL DISPOSITION OF THE VIOLATIONS AND RELATED FINDINGS

FINDING 4.1: The Board finds that the public interest will be served by
"grandfathering” (holding harmless) all dwelling units that are already

constructed, under contract by, and/or occupied by innocent third-party
purchasers, as of June 15, 2008 (the “Grandfathered Units”); provided,
however, that the Grandfathered Units do not include any unit for which
a contract was entered into after November 23, 2005, the date by which
all stop work orders had been issued. The Board finds that the purpose
and scope of such grandfathering by the Board ‘is to remediate and
resolve all findings of Violations as to the Grandfathered Units.
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In accordance with Finding 4.1, the Board hereby orders that each of the Grandfathered
Units that was the subject of any Violation shall: be, and hereby is, .deemed to be
constructed and occupied In compliance with the County Zoning Ordinance
notwithstanding such Violation, provided that nothing under this order or Resolution

shall be construed to cure any violation. of the Zaning Ordinance that either (a) Is-not -

grounded within the lawful jurisdiction of the Planning Board or (b) is not directly related
to the Violations that fall within the scope of this Resolution. .

FINDING 4.2: In accordance with the recommendations of staff, the Board finds that
] the public interest will be served by completion of the Compliance
Program according to its- terms -because - it _provides substantial
enhancements to community amenities and facilities planned for the
area -designated as the Clarksburg- Town Center. project - and

- Montgomery County as a whole. -

FINDING 4.3: In accordance with the recommendations of staff, the Board finds that,
subject to its completion according to its terms and in accordance with
this Resolution, the -Compliance Program constitutes a lawful and

- appropriate alternative to imposing fines or monetary penalties in
accordance with Section 58-D-3.6 (a)(4) of the Montgomery County
Zoning Ordinance. The Board is-persuaded that Implementation of the
Compliance Program will remediate and resolve all Violations.

FINDING 4.4: ' In accordance with the lecommendaﬁons of étaff. the Board finds that
: the modifications to the street network approved by the Fire Marshal of
Montgomery Counly for purposes of public safety are in the public

interest and are, therefore, incorporated into the approved Compliance
Program. ~ :

In accordance with Findings 4.2, 4.3 and 4.4, the Board hereby orders the Respondents
to comply strictly with each of the elements, terms and conditions of the Compliance
Program and expressed otherwise under this Resolution. The Board further instructs
the Planning Staff to undertake all reasonable measures to detect and report to the

Board the Respondents’ compliance and non-compliance as the applicable case may
be.

§5. PLANNING BOARD AUTHORITY EXPRESSLY RESERVED

Except as expressly provided in this Resoluiion, nothing provided in this Resolution is
intended, nor shall it be construed, to cede, relinquish or otherwise impair the discretion,
authority or jurisdiction of the Board to consider any future applications, plans or
approvals pertaining to the project according to the tefms of this Resolution, law and
merits applicable. Without limiting the generality of the foregoing, it is understood that
the Respondents shall be required in the future to obtain Board approval for one or more
amendments to the Project Plan, Preliminary Plan, and Site Plans relating to the project.

i



", The Planning Board recognizes that the Compliance Program Is conceptual in nature,
and that additional review of more detailed plans may Involve modifications. Except as
otherwise required by or relating to physical project conditions unforeseen by the Board,
or applicable law (including the requirements of the Montgomery County Zoning
Ordinance, Subdivision Regulations, or other legal requirements applicable to any future
Board action pertaining to the project), the Planning Board intends to require only such
modifications that are reasonably consistent with the Compliance Program_ Subject only
to such unforeseen project conditions, applicable law and regulations, express terms of
this Resolution and the Compliance Program, the Board expressly reserves all lawful
discretion to consider, approve, approve subject to conditions or disapprove any such
future application according to the law and merits presented at the time. Further, the
Board expressly retains jurisdiction to consider and act upon any violation in the future
that is unrelated to the Violations resolved according to the terms of this Resolution,
alleged on the basis of this Resolution, or any act or omission by the Respondents (their
successors or assigns) thal accrues after the effective date hereof. .

CONCLUSION

The Planning Board accordingly approves this Resolution according to elements, terms,
and conditions stated above.

* * * * L - * * a * *

At its regular meeting, held on Thursday, August 3, 2006, in Silver Spring,
Maryland, the Montgomery County Planning Board of The Maryland-National Capital
Park and Planning Commission, with Motion by Commissioner Robinson, seconded by
Commissioner Perdue, by vote of 4 to 1, with Commissioners Berlage, Robinson,
Perdue and Bryant voting in favor and Commissioner Wellington opposed, ADOPTED
the above Resolution which constitutes the final decision of the Planning Board and
memoarializes the Board's findings of fact and conclusions of law for this Resolution.

Adopted by the Planning Board this 3™ day of August 2006,

=

rick P. Berlage
Chair, Montgomery County Planning Board

RBe CLL L ey
Trudye M. Johnsoh, Executive Director

AFPROVED AS %0 LEGAL SUFFICImNCY

ga,L

M-NCPPd LEGAL DEPARTMRNT



From: Amy Presley
To: MCP-Chair

Subject: RE: Project Plan Amendment #91954004#, Preliminary Plan Amendment #11995042#, and Site Plan
Amendment #820070221

Date: Tuesday, February 27, 2024 7:22:33 PM

Attachments: supplemental Testimes the Board-Anm,

[EXTERNAL EMAIL] Exercise caution when opening attachments, clicking links, or
[responding.

Honorable Chair,
Please accept this Supplemental Testimony and ensure that it is distributed appropriately.

Sincerely,
Amy Presley

Amy Presley, REALTOR ®

301-526-7435
www. TrustedEstaiePartners.com



Amy Presley {Commissioner Emeritus, and Former CTCAC Co-Chair)
23506 Sugar View Drive
Clarksburg, MD 20871

February 27, 2024

The Honorable Artie Harris, Chairman
Montgomery County Planning Board
2425 Reedie Drive

Wheaton, MD 20902

Re: Clarksburg Town Center (Project Plan Amendment #51994004#, Preliminary Plan
Amendment #11995042#, and Site Plan Amendment #820070221)

Dear Chairman Harris, and Honorable Commissioners of the Board,

) am writing to you today to supplement the testimony, dated 2/25/2024, previously submitted
by me to the Board. With this letter, | would like to call attention to the departure by Staff over
time from ensuring strict compliance with the Compliance Program (as initially directed by the
Board at the time of approval of the Compliance Program). As the Board stated back then, and
instructed the Staff, the elements and conditions of the Compliance Program were to be strictly
enforced, as these elements constituted sufficient legal remedy to the violations heard and
otherwise to have been heard in the alternative of a program of compliance. One of the key
Findings of the Board at the time confirmed exactly that:

FINDING 4.3:

ccordance with
20 ingomﬁii* e Board sments
mp!hneel’rogmmwllramdhta Mmolvaaﬂ tetotls

fanning & Scbebicaly el rrarog]:
Board lhe Respondents' compliance and non-oomplianm as the applicable case may

Based on the above, if the Board approves the modifications to the Stage ili of the Compliance
Program (the Retail Core) as now presented by the Applicant (specifically in view of the
reduction of retail square footage, elimination of significant elements, and addition of other
non-Compliance Program elements), the Project itself would no longer be in “compliance” with
the approved Program and would therefore be in a state of violation. | can confidently assert
this because only “implementation of the Compliance Program” with “each of the elements...”
constituted a “lawful and appropriate alternative to imposing fines or monetary penalties in
accordance with Section 59-D-3.6 (a}{4) of the Montgomery County Zoning Ordinance.”
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| am not suggesting at this point that the Board reach back to other erroneously approved Plans
that were not technically in compliance with the Compliance Program and attempt to bring
them into Compliance. Those plans have been reviewed, approved, and implemented and the
elements lost could not easily be recaptured. At the time many of these other plans were
submitted and approved, | was a Commissioner on the Board {June 2008-July 2016) as was
strictly prohibited from participating in any of the hearings, commenting on any of the plans, or
speaking with Staff or Board members about the plans. | honored that commitment to my
position, recusing myself from all Clarksburg Town Center hearings. Instead, | had to sit in
painful silence as | watched hard-won benefits for the Community cast aside without any
reallocation of the monetary value associated with items that were eliminated from the
Compliance Program.

This process of erosion of the elements of the Compliance Program happened without Board
members being advised by the Staff - or reminded by Staff at the time - of what changes were
actually allowed. However, under the leadership of Rose Krasnow (and with the participation
of Robert Kronenberg), there once was a clear understanding by Staff and also presented to the
Board. Aswas made plain in the Executive Summary on Page 2 of the October 22, 2008 Staff
Report:

“The Plan consisted of three Stages. Stages | and Il allowed the construction of small
portions of the development to move forward once they received Board approval. Stage il
called for amendments to the Project and Preliminary Plans and a new site plan for the entire
Clarksburg Town Center project {including changes to the previously approved Phase | and
Phase Ii site plans and initial approval of the retail component) that would incorporate the
specific elements set forth in the Compliance Program.”

Also, within the same Staff Report at Page 2, the scope of what was allowable relative to
changes:

“When the Compliance Plan was approved, it was understood that it was conceptual in
nature, but only to the degree that the plans still had to be reviewed by all appropriate agencies
to ensure compliance with applicable laws and regulations”.

Further, on the same Staff Report at Page 2, the Staff confirmed their known responsibiiity as to
evaluation of the plans being submitted for compliance with the Compliance Program:

“Staff recognized that the new plans had to be evaluated not only for compliance with
the code but also for conformance to the previously approved Compfiance Program, which was
particularly important since that program had been offered to resolve the many violations.

| question the Board as to how it can depart from requiring the specific elements that serve as
legal sufficiency to remediate violations. This is most critical to weigh carefully for Stage Il - the
Town Center Retail Core - as it represents the heart of the Community, what they were
promised as satisfaction of violations, and what they have long awaited.
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Please consider the legal underpinning of the Compliance Program as you review the latest
submission. Do not allow further erosion of elements long-promised to the Community and
critical the success of the Clarksburg Town Center.

Sincerely,

Amy Presley
Former CTCAC Co-Chair

cc: The Honorable Mitra Pedoeem, The Honorable James Hedrick, The Honorable Shawn
Bartley, The Honorable Josh Linden, Mr. Phillip Estes, Ms. Sandra Pereira, Mr. Patrick Butler,
Mr. Robert Kronenberg, Ms. Emily Vaias
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From: Amy Presley

To: MCP-Chair
Subject: Project Plan Amendment #91994004#, Preliminary Plan Amendment #11995042#, and Site Plan Amendment
#820070221

Date: Wednesday, February 28, 2024 12:59:41 PM
Attachments: Amy Preslgy-Supplament 2 to Testimony-2-28-2028 ol

?[EXTERNAL EMAIL] Exercise caution when opening attachments, clicking links, or
responding.

Honorable Chair,

Please see attached addition to my prior submissions for testimony to the Board. I apologize
for the late submission, but this information was just discovered by me and it is pertinent to
this case.

Kind regards,
Amy

Amy Presley, REALTOR ®
301-526-7435
www, TrustedEstatePartners.com



Amy Presley (Commissioner Emeritus, and Former CTCAC Co-Chair)
23506 Sugar View Drive
Clarksburg, MD 20871

February 28, 2024

The Honorable Artie Harris, Chairman
Montgomery County Planning Board
2425 Reedie Drive

Wheaton, MD 20902

Re: Clarksburg Town Center (Project Plan Amendment #91994004#, Preliminary Plan
Amendment #11995042#, and Site Plan Amendment #820070221})

Dear Chairman Harris, and Honorable Commissioners of the Board,

| am writing once more to further supplement my existing testimony to you. With this letter, |
submit for your review the attachment - a Press Release from the Planning Board in 2009.

Thank you in advance for taking the time to read it, as it corroborates my prior testimony and
makes plain the position that the Staff and the Board held with respect to changes to the
Compliance Program. Of specific note and most pertinent to the plans as currently submitted
by the Applicant:

“According to planners reviewing the certified site plan submission, among its many
problems was that it did not include or account for the correct amount of retail square
foatage, changed paving materials along the length of the main road, altered site details and
specified that Montgomery County, rather than Newland, construct an up to 45-space library
parking lot.”

Staff at the time of that critical review understood, as should Staff today, that a departure from
the “correct amount” of retail square footage was not acceptable and must be denied. The
same holds true today. The proposed reduction of retail square footage should not be
approved. In fact, the Board should enforce the Compliance Program requirements for the full
amount of Retail Square Footage as required.

Sincerely,

Amy Presley
Former CTCAC Co-Chair

cc: The Honorable Mitra Pedoeem, The Honorable James Hedrick, The Honorable Shawn
Bartley, The Honorable Josh Linden, Mr. Phillip Estes, Ms. Sandra Pereira, Mr. Patrick Butler,
Mr. Robert Kronenberg, Ms. Emily Vaias



Montgomery County, MD
" Montgomery Planning
Montgomery County Planners Reviewing

Clarksburg Town Center Document Identify
Deviations from Planning Board Approval

December 10, 2009

Planning

SILVER SPRING — After reviewing a 220-plus page certified
site plan and project plan submitted by Newland Communities,
the developer of the Clarksburg Town Center, planners have
found numerous inconsistencies with the plans approved by the

Planning Board.

The discrepancies were detailed in a lengthy letter from staff.

In an unusual move, Planning Director Rollin Stanley also sent
a letter expressing dismay over the submittal and reminding the
developer that the Planning Board could assess a $500-a-day
fine if it finds Newland to be out of compliance with the site

plan, The planners sent their responses to Newland yesterday.

Newland is scheduled to appear before the Planning Board on
January 14 as part of a regular series of updates on the
Clarksburg Town Center project. Planners asked Newland in
their December 8 correspondence to submit corrected plans in

early January in preparation for the January 14 meeting.

The Town Center project has been delayed for years to

reconcile building violations and allow for mediation between



the developer and Clarksburg residents. The Town Center plans
were approved for close to 200,000 square feet of retail and
1,213 homes on 270 acres at Clarksburg Road and Snowden
Farm Parkway. Although the first plan approvals go back as far
1995, the project was virtually halted when residents uncovered
numerous discrepancies between the approved plans and what

had been constructed.

Newland submitted a certified site plan on October 12 to reflect
the Board'’s site plan approval last fall. Typically, Board
approvals include conditions that must be shown in a certified
site plan. After certified site plan approval, developers can

request building permits and begin construction.

According to planners reviewing the certified site plan
submission, among its many problems was that it did not
include or account for the correct amount of retail square
footage, changed paving materials along the length of the main
road, altered site details and specified that Montgomery County,
rather than Newland, construct an up to 45-space library
parking lot.

Planners in Development Review, Environmental Planning, the
Department of Parks and the County Department of Permitting

Services contributed to the 32-page December 8 response.

###
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CLARKSBURG TOWN CENTER -

PROJECT PLAN AMENDMENT NO. 91994004E, PRELIMINARY PLAN
AMENDMENT NO. 11995042E, SITE PLAN AMENDMENT NO. 820070221
FOREST CONSERVATION PLAN AMENDMENT NO. F20230380

H
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TOWNK CENIER

Figure 4 - Rendering of proposed Site Plan Amendment.

Clarksburg Town Center 91994004E, 11995042E, 820070221, F20230380
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Figure 5 - Proposed Site Plan Amendment.
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Staff Respor?s_é" E:

| Comment

The proposed amendments are not in
conformance with the Compliance
Program

The Compliance Program cannot be
modified without changes to the
underlying settlement agreement

in the center reduces vehicular trips and encourages
walking and bicycling to the proposed grocery store and
other uses.

The key elements have been completed including roads,
land for the library, amphitheater, two local parks,
connection to the church, landscaping, sidewalks, and
resident club/community building. Staff believes the
proposed amendments continue to serve the public interest
because they are in substantial conformance with the
Compliance Program, as amended by subsequent plan
amendments. The proposed Applications will complete the
unbuilt commercial core, bring much-needed retail and
services to the community, provide a ptaza and splash

! fountain, all while responding to a notably changed retail

| sector and post-pandemic office market.

By resolution dated August 17, 2006 (MCPB No. 06-20), the
Planning Board approved the Compliance Program subject
to further detailed review and a new site plan approval.
Provided in the Compliance Program resolution, the
Planning Board authority was expressly reserved to
consider, approve, approve subject to conditions or
disapprove any future application based upon the law and
merits presented at the time. As such, in approving Site Plan
applications and subsequent amendments, the Planning
Board has resolved that such amendments are in

substantial conformance with the Compliance Program.

Clarksburg Town Center 91994004E, 11995042€, 820070221, F20230380 62
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™ Montgomery County Planning Board

THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION
Date Mailed:

March 25, 2024

MCPB No. 24-027

Site Plan Amendment No. 820070221
Clarksburg Town Center

Date of Hearing: February 29, 2024

RESOLUTION

WHEREAS, under Section 59-7.1.2 of the Montgomery County Zoning Ordinance, the
Montgomery County Planning Board is authorized to review site plan applications; and

WHEREAS, under Section 59-7.7.1.B.3, the Planning Board reviewed this site plan
under the procedures and standards of the Zoning Ordinance in effect on October 29, 2014,
including the zoning then in effect; and

WHEREAS, on July 16, 2009, the Planning Board, by Resolution MCPB No. 09- 15,
approved Site Plan No. 820070220, for 194,720 square feet of commercial uses, which includes
up to 69,720 square feet of specialty retail, 1,213 residential dwelling units including 152
moderately priced dwelling units ("MPDUs"}); on approximately 270 acres in the RMX-2 and
RDT zones; located at the northeast quadrant of Stringtown Rd and Frederick Rd (MD 355)
("Overall Property"); in the Clarksburg Policy Area, and 1994 Clarksburg Master Plan and
Hyattstown Special Study Area, as amended in 2011 {("Master Plan") area; and

WHEREAS, on June 15, 2010, the Planning Board approved an amendment , designated
as Site Plan Amendment No. 82007022A (MCPB No. 10-59) to correct the unit count from
1,213 to 1,206 residential dwelling units including 15} MPDUs on the Overall Property; and

WHEREAS, on July 11, 2013, the Planning Board approved an amendment , designated
as Site Plan Amendment No. 82007022B (MCPB No. 13-125) to reinstate accessory structure
setbacks on certain lots, and confirm that based on the existing approved lot standards, either
single-family detached houses with garages or the previousty shown "Courtyard" houses could
be built on certain lots on the Overall Property; and

WHEREAS, on July 23, 2015, the Planning Board approved an amendment , designated
as Site Plan Amendment No. 82007022C (MCPB No. 15-81) for construction of a driveway
approach onto Clarksridge Road, revised parking spaces, landscaping, lighting, and stormwater

2425 Reedie Drive, Floor 14, Wheaton, MD 20902 | Phone: 301-495-4605
www.montgomeryplanningboard.org | mep-chair@mneppc.org

Approved as to

Legal Sufficiency: /s/ Emily Vaias
M-NCPPC Legal Department



MCPB No. 24-027

Site Plan Amendment No. 820070221
Clarksburg Town Center

Page 24

Unless specifically set forth herein, this Amendment does not alter the intent, objectives, or
requirements in the originally approved site plan, as revised by previous amendments, and all
findings not specifically addressed remain in effect.

1. The site plan conforms to all non-illustrative elements of a development plan or
diagrammatic plan, and all binding elements of a schematic development plan, certified
by the Hearing Examiner under Section 59-D-1.64, or is consistent with an approved
project plan for the optional method of development, if required, unless the Planning
Board expressly modifies any element of the project plan.

No develepment plan, diagrammatic plan, or schematic development plan are required for the
sitc. The Application is consistent with Project Plan Amendment No. 91994004E for the
Clarksburg Town Center, including land uscs and maximum densities, design layout,
development standards, and conditions of approval.

The Site Plan Amendment substantially conforms to the requirements of the Compliance
Program, as modified by the Planning Board. The following cleimnents of the Compliance
Program have been completed: roads and sidewalks, land dedication for the library building,
library parking lot, amphitheater, Hamess Point tot lot, Sinequa Square, Clark Family Memorial,
Kings Pond Local Park, Piedmont Woods Local Park, Greenway, residential mews, stairway
connection to the Methodist Church, Resident’s Club building and parking, as well as other
elements. The Application serves the public interest because it completes the unbuilt portions of
the Clarksburg Town Center core, including a long-anticipated grocery store, commercial spaces
for shops, restaurants, services, and additional residential density to support the commercial core.

2. The site plan meets all of the requirements of the zone in which it is located, and where
applicable conforms to an urban renewal plan approved under Chapter 56.

The Subject Property includes approximately 26.3 acres zoned CRT-0.75, C-0.25, R-0.5, H-65T.
However, pursuant to Sec. 59.7.7.1.B.3 (Exemptions), the Applicant clccted to amend the Site
Plan using the RMX-2 development standards, which were effective on October 29, 2014. The
proposed development satisfies all applicable development standards for the RMX-2 zone. A
swnmary of this review is included in the Data Table below.

The Application includes retail and service establishment uses, with two drive-thru facilities
(previously approved), in addition to a new multi-family apartment buitding and a new mixed-
use residential/commercial building. Multi-family residential, mixed-use residential/commercial,
and retail/service establishment uses were permitted in the RMX-2 zone and are also permitted in
the current CRT zone, and drive-thru facilities are permitted as a limited use in the CRT zone.
The previously approved parking requirements are amended in a manner that satisfies Sec. 59-
6.2.3 and Sec. 59-6.2.4 of the current Zaning Code. The Application has been reviewed by other
applicable county and state agencies, all of whom have recommended approval.
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M Montgomery Planning

WEIS FILLING STATION
CONDITIONAL USE NO. CU202502

Description
The Applicant is proposing a Conditional Use for a Filling Station use per Section 59.3.5.13.C to be

located in the parking lot of a Weis grocery store that has been approved but not yet constructed.

COMPLETED: 12/5/2024
PLANNING BOARD HEARING DATE: 12/19/2024
MCPBITEM NO. 9

Montgomery County Planning Board
2425 Reedie Drive, Floor 14 Wheaton MD 20902
Montgomeryplanning.org



Planning Staff

W] Mark Beall, Zoning Planner IV, mark.beall@montgomeryplanning.org, {301)495-1330

LOCATION/ADDRESS

Parcel K on Plat 25584, Clarksburg 20871

MASTER PLAN

1994 Clarksburg Master Plan

ZONE

CRT-0.75, C-0.25, R-0.5, H-65T

PROPERTY SIZE

12,000 Square Feet

APPLICANT

CYC Retail, LC c/o Elm Street Development & Weis
Markets, Inc.

ACCEPTANCE DATE

September 9, 2024

REVIEW BASIS

Chapter 59

HEARING EXAMINER PUBLIC HEARING

January 23, 2025

Patrick Butler, Chief, Patrick.Butler@montgomeryplanning.org, {301)495-4561

[ summary:

Staff recommends approval of the
Conditional Use with conditions and
transmittal of comments to the Hearing
Examiner for a hearing scheduled for January
23,2025.

+  The Subject Site is an existing undeveloped

portion of Clarksburg Town Center. The
Proposal would allow a Filling Station with up
to three (3) pumps.

+  The Property has a recently approved
Preliminary Plan Amendment, Site Plan
Amendment, and Forest Conservation Plan
Amendment, which will be amended at a tater
date.

»  Staff has not received any public
correspondence as of the date of this Staff
Report.
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SECTION 1: RECOMMENDATIONS AND CONDITIONS

lCONDITIONAL USE NO. CU202502

Staff recommends approval of Weis Filling Station, Conditional Use No. CU202502, for a Filling Station,
subject to the following conditions:

1. The use is limited to an Automobile Filling Station and must meet all requirements of Section
59.3.5.13.C.

The Conditional Use will be limited to three fuel pumps (six positions).

Applicant must amend the Preliminary Plan, the Site Plan, and the Forest Conservation Plan to
reflect the Conditional Use approval.

Hours of operation shall be limited to 6 a.m. through 12 a.m.
5. The Filling Station must dispense less than 3.6 million gallons of gas and fuel per year.

Weis Filling Station, 3
Conditional Use No.CU202502



SECTION 2: NEIGHBORHOOD & SITE DESCRIPTION

I VICINITY/NEIGHBORHOOD

The Subject Property is outlined with the red dashed line in Figure 1 below and is located at Parcel K
on Plat 25584 in Clarksburg Town Center, Clarksburg, Maryland. The Property is subject to the 1994
Clarksburg Master Plan.

To determine the compatibility of the proposed use with the surrounding area, it is necessary to
delineate the “surrounding neighborhood,” which is the area that will be most directly impacted by
the proposed use. Once delineated, Staff must assess the character of the neighborhood and
determine whether the impacts of the proposed conditional use will adversely affect that character.

Staff defines the surrounding neighborhood as outlined in the bold yellow line in Figure 1. The
surrounding neighborhood is zoned CRT-0.75, C-0.25, R-0.5, H-65T and consists of existing and
planned mixed-use development including single-family detached, townhouses, multi-family, and
commercial uses such as retail and restaurant uses. Staff did not locate any Special Exceptions or
Conditional Uses in the neighborhood.

Figure 1: Vicinity Map with Staff-defined neighborhood
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PROPERTY DESCRIPTION

The Subject Property {outlined in red dashed line in Figure 2) consists of six acres known as Parcel K
on recorded Plat No. 25584 {future Parcel G, Block GG and 4.5 acres). The Property is located on St.
Clair Road, approximately 270 feet north of Stringtown Road in Clarkshurg. The Property is an
unimproved, rough graded parcel with no buildings or environmental features. The Property is part of
the 14.5-acre retail and mixed-use core for the Clarksburg Town Center. The Property slopes gradually
from west to east. The Property will be accessed from St. Clair Road north of the Stringtown Road

intersection.

,._
—PEOY He31S

Figure 2 - Subject Property

SECTICN 3: PROJECT DESCRIPTION

| PREVIOUS APPROVALS

In 1994, the County Council approved the 1994 Clarksburg Master Plan and Hyatt Special Study Area
(“Master Plan”). The Master Plan called for the creation of a town center alongside the Clarksburg
Historic District, surrounded by residential, office, and retail uses. The plan envisioned up to 2,600

residences and 300,000 sq. ft. of commercial space.
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In 1995, the Planning Board approved Project Plan No. 91994004¢ and Preliminary Plan No.
119950420. The approvals envisioned a neo-traditional community with 1,300 residences, 100,000
square feet of office, and 150,000 square feet of retail.

In 2005, a group of residents known as the Clarksburg Town Center Advisory Committee (CTCAC)
alleged numerous violations associated with the as-built conditions, against the previous developer,
NNPII Clarksburg, LLC (Newlands). To resclve the dispute, CTCAC and Newlands agreed to mediation.
The mediation resulted in a Compliance Program which was approved by Planning Board reselution
in June 2006.

The Compliance Program consisted of three stages. Stage | permitted the developer to proceed with
the construction of certain residential units without further review by the Planning Board. Stage Il
required an interim review of certain residential units before construction. Stages | and Il are
completed.

To satisfy the requirements for Stage lIl, in 2008 the Planning Board approved Project and Preliminary
Plan amendments along with new Site Plan No. 820070220. These approvals inccrporated the
necessary infrastructure and significant amenity improvements set forth in the Compliance Program.

In July 2013, the Planning Board approved Site Plan Amendment No. 82007022D to reduce residential
units, increase commercial space, revise the commercial, along with park and amenity revisions.
Although most Compliance Program elements were incorporated, the Board did not require all prior
elements, such as parking structures in the retail core. The Board found that the amendment served
the public interest by “providing significant community amenities and facilities that are comparable
to the previously approved plans while responding to the aspirations and needs of today’s
community.” Subsequently over the following years, the Applicant complied with the amendments
and Compliance Program by substantially completing the required infrastructure and amenities.

In June 2023, the Applicant filed the subject Applications to complete the commercial core. After more
than a decade, the Applicant has secured a major grocery store anchor. With this anchor’s
commitment, the Applicant is in a position to attract additional commercial tenants and new
residents to complete the final phase of the Clarksburg Town Center.

| PROPOSAL

The Applicant proposes a Filling Station in the proposed parking lot of the future Weis grocery store.
The Filling Station will be accessed from the shared driveway for the Weis grocery store from St. Clair
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Road. The Applicant is proposing 3 gas pumps (6 fueling positions), a 500-square-foot kiosk, and a
canopy with this Application. The pumps w'll operate from 7 a.m. to 11 p.m. seven days a week and
will be monitored by one employee in the kiosk. Typical retail sales from the kiosk include motor oil,
transmission fluid, and similar automotive products, soft drinks, cigarettes, lottery tickets, snack

items, etc.
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Figure 3 - Proposed Filling Station, Subject Application shown in red dashed line.
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A3

Figure 4 - Conditional Use Plan Fuel Pumps & Kiosk,

| ENVIRONMENT

‘The Property has an existing approved Forest Conservation Plan, and included the area of the subject

Conditional Use and no further review is required.

8
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SECTION 4: COMMUNITY CORRESPONDENCE

As of the date of this Staff Report, Staff has not received any letters of correspondence from the
community.

SECTION 5: FINDINGS

' CONDITICNAL USE NO. CU202502

1. Per Section 59.3.5.13.C.2, where a Filling Station is allowed as a conditional use, it may be
permitted by the Hearing Examiner under Section 7.3.1, Conditional Use, and the following
standards:

a. Access to the site from a street with o residential classification is prohibited if:
i. itis the only access to the Filling Station, or
ii. itis the primary entrance to a Filling Station with mere than 1 entrance.

The Hearing Examiner may allow a Filling Station with access on a residential street
as a secondary entrance if it finds that the access will not have an adverse impact
on neighboring residential houses.

The Filling Station is accessed from the private road St. Clair Road which does not
have a residential classification. The private road connects to Stringtown Road which
is a Town Center Boulevard and Clarksburg Square Road which is a Town Center
Street. This Section does not apply because these roads do not have a residential
classification.

b. Site lighting is a maximum of 0.1 footcandles at the lot line when the subject lot
abuts a Residential zone, Site lighting is a maximum of 0.5 footcandles at the lot
line when the subject lot abuts all other zones.

Weis Filling Station, 9
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The Applicant submitted a lighting plan with this Application. The photometric plan
shows the lighting reduced to 0.0 footcandles ten feet before reaching the property
line. The surrounding properties are all zoned CRT.

¢. Any Filling Station facility designed to dispense a minimum of 3.6 million gallons per

year must be located at least 500 feet from the lot line of any iand with a dwelling
unit; public or private school; park; playground; day care center; any outdoor use
categorized as a Civic and Institutional use or a Recreation and Entertainment use;
or any wetland, stream, river, flood plain, or environmentally sensitive area,

The proposed Filling Station will dispense less than 3.6 million gallons of gas or fuel
per year, as conditioned, and therefore this section does not apply.

Product displays, parked vehicles, and other obstructions that adversely affect
visibility at intersections or to station driveways are prohibited.

The Filling Station is located within a grocery store parking lot and therefore will not
have any adverse effects on the intersection or driveway. The Filling Station and kiosk
are 300 feet away from the driveway entrance to the parking lot. The Applicant is not
proposing outdoor displays with this application.

When such use occupies a corner lot, the driveways must be located a minimum of
20 feet from the intersection of the rights-of-way and must not exceed 30 feet in
width,

The proposed Filling Station is not located on a corner lot and therefore this Section
does not apply to this Application.

Each gasoline pump or other service appliance must be located on the lot a
minimum of 10 feet behind the setback line; and all service, storage, or similar
activities in connection with the use must be conducted entirely within the building,
except for car-share space.

The minimum side and rear setbacks for the CRT zone are 0 feet. The pumps and kiosk
are proposed at 65.4 feet from the east property line and 98.7 feet from the rear lot
line. These are more than 10 feet behind the setback lines for the side and rear.

There must be a minimum of 20 feet between driveways on each street, and each
driveway must be perpendicular to the curb or street line. The Hearing Examiner
may waive the perpendicular driveway requirement if the Department of
Transportation deems the alternative safe.

As established by Preliminary Plan 11995042E and Site Plan 820070221, the two
driveways for ingress/egress to the parking lot where the gas pumps are located, are
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over 400 feet apart from each other and both driveways are perpendicular to the curb
and street line.

Vehicle parking that overhangs the public right-of-way is prohibited.

The vehicle parking and gas pump canopy does not overhang the public right-of-way.
The canopy is over 250 feet away from the public right-of-way and parking is 200 feet
away.

if the Filling Station facility includes a car wash, it must:

i. provide vehicle stacking space equivaient to 5 times the vehicle capacity of
the automatic car wash and 3 times the vehicle capacity of the manual car
wash bays; and

ii, demonstrate that the vehicles using the car wash will not queue off-site.

The Applicant is not proposing a car wash with this Application. If the
Applicant ever decides to add a car wash, the Applicant will need to amend the
Conditional Use application at that time,

The Hearing Examiner must find there is adequate parking for all accessory uses.

The Applicant is not proposing any accessory uses with this application therefore this
Section does not apply. The Filling Station is a proposed accessory use to the grocery
store onsite and provides 558 parking spaces which includes the two parking spaces
for the Filling Station. The parking for the grocery store has been approved by the
Planning Board as part of Preliminary Plan No. 11995042E and Site Plan No.
82007022i.

2. Per Section 59.7.3.1.E., to approve a conditional use application, the Hearing Examiner
must find that the proposed development:

a} satisfies any applicable previous approval on the subject site or, if not, that the

b)

previous approval must be amended.,

The Site has a recently approved Preliminary Plan 11995042E, Site Plan 82007022, and
Forest Conservation Plan No. 91994994E. The previously approved plans show a potential
future Filling Station at this proposed location. The Applicant will need to amend
Preliminary Plan No. 11995042E, Site Plan No. 820070221, and Forest Conservation Plan
No. 91994004E if the Hearing Examiner approves this Conditional Use application.

satisfies the requirements of the zone, use standards under Article 59-3, and to the
extent the Hearing Examiner finds necessary to ensure compatibility, meets applicable
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general requirements under Article 59-6;

i.  Use Standards for Filling Station- Section 59.3.5.13.C
As detailed above, the proposed Filling Station satisfies the requirements and use
standards in Section 59.3.5.13.C

ii. Development Standards

The Subject Property is in the CRT-0.75, C-0.25, R-0.5, H-65T zone, which allows a
Filling Station Use. The Project complies with all development standards of the CRT
zone, as shown on the Development Standards Table below.

Table 1: Development and Parking Standards CRT-0.75, C-0.25, R-0.5, H-65T

Development Standard Permitted/ Proposed
Section 59.4.5.3.C Required

Minimum Lot Area N/A N/A
Minimum Lot Width at Front Building Line N/A N/A
Minimum Lot Width at Front Lot Line N/A N/A
Maximum Density 0-75 FAR(;E'O'ZS’ R- 0.05 FAR
Minimum Front Setback 0 feet 300 feet
Minimum Side Setback 0 feet 65.4 feet (east)
Minimum Sum of Side Setbacks N/A N/A
Minimum Rear Setback 0 feet 98.7 feet
Maximum Height 35 feet* 35 feet
Vehicle Parking Requirement 3.5spaces/1000sqg.  3.5spaces/.500=2
(Section 59.6.2.4.8) ft.= 2 space space

*Maximum height per approved Site Plan 82007022
iii. General Requirements of 59-6 -
(1) Access- 59-6.1

Access to the overall Site is unchanged from approved Preliminary Plan No.
11995042E. The proposed fueling station shares all access points with the
grocery store site. The design of the drive aisles are compliant with Section 59-
6.2.5.G. The proposed use will be in compliance with the recently approved Site
Plan No. 20070221,

{2) Parking, Queuing and Loading-59-6.2

The fueling station use requires one parking space per 1,000 square feet of gross
floor area (GFA) pursuant to Section 59.6.2.4.B. The Project proposes 500
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square feet of GFA which requires two additional parking space. The grocery
store site proposes 558 parking spaces, to be shared by the retail uses. As
approved with Site Plan No. 82007022E, 558 parking spaces exceeds the
minimum number of spaces required for the proposed uses. The Filling Station
parking spaces were included in the parking calculations on Site Plan No.
82007022E. It is important to note that although the Filling Station fuel pumps
are located within the proposed parking lot, this space was reserved and
intended for a filling station use, as shown in the Preliminary Plan and Site Plan.
Approval of the filing station will not reduce the previous approved number or
layout of parking spaces on the Site.

{3) Landscaping and Outdoor Lighting- 59-6.4

The Conditional Use area is restricted to the gas pump canopy area only. The
areas around the Conditional Use contain proposed landscaping per Section
6.4. under the previously approved Site Plan 82007022. All previously approved
landscaping will not be affected by this application.

As required by Section 59-6.4.4.D, the photometric plans indicate that
illumination at the lot line will not exceed 0.5 footcandles, excluding street
lights within the right-of-way. The photometric plan indicates 0.0 footcandles at
the property lines closest to the Filling Station.

{4) Screening-59-6.5

Screening is not required for this application per the Applicability Section
59.6.5.2.C. The Applicant has a landscape plan (Attachment C) for the
Clarksburg Town Center Site Plan which will provide screening along with
existing onsite Forest Conservation Easements.

{5} Outdoor Display and Storage- 59.6.6

The Applicant is not proposing any outdoor displays or storage with this
application.

(6} Signage-59-6.7

The Applicant is not proposing any signage with this application. The signage
will be included with the Weis Grocery Store as part of Site Plan No. 820070221;
however, if the Applicant proposes signage in the future, the Applicant will need
to obtain a sign permit per Section 59.7.4.3.
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c}

d)

substantially conforms with the recommendations of the applicable master plan;

The Site is located within the Town Center District of the 1994 Clarksburg Master Plan
{Master Plan). The Town Center District is planned as a central focus for the larger plan
area and Clarksburg community, with a mix of residential, retail, and office uses to
support an active and accessible Town Center. The gas station associated with the
approved associated grocery store and adjacent retail shopping center is one element of
this Town Center vision.

is harmonious with and will not alter the character of the surrounding neighborhood in
a manner inconsistent with the plan;

The location of the proposed pumps, the topography of the site and landscaping
previously approved on Site Plan No. 20070221 the proposed three pumps will be
unobtrusive to the rest of the retail area. The gas pumps will be limited to a very small
portion of the overall retail area (approximately 12,000square feet of a fourteen-acre retail
core) and will be located in the parking lot, away from any residential uses and the street-
oriented retail along Clarksburg Square Road and St. Clair Road.

will not, when evaluated in conjunction with existing and approved conditional uses in
any neighboring Residential Detached zone, increase the number, intensity or scope of
conditional uses sufficiently to affect the area adversely or alter the predominantly
residential nature of the area; a conditional use application that substantially conforms
with the recommendations of a master plan does not alter the nature of an area;

The contained nature of these gas pumps, as part of a much larger retail/mixed-use core
area, and the fact there are no conditional uses/special exception in the neighborhood,
the approval of this will not affect the area adversely. There is no abutting or confronting
residential detached houses with this application. Since there are no other Conditional
Uses/Special Exceptions in the neighborhood, there are will not be any adverse impacts
on the Master Plan.

will be served by adequate public services and facilities including schools, police and
fire protection, water, sanitary sewer, public roads, storm drainage, and other public
facilities. If an approved adequate public facilities test is currently valid and the impact
of the conditional use is equal to or less than what was approved, a new adequate
public facilities test is not required. If an adequate public facilities test is required and:

i. ifa preliminary subdivision plan is not filed concurrently or required
subsequently, the Hearing Examiner must find that the proposed development
will be served by adequate public services and facilities, including schools, police
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and fire protection, water, sanitary sewer, public roads, and storm drainage, or

if a preliminary subdivision plan is filed concurrently or required subsequently,
the Planning Board must find that the proposed development will be served by
adequate public services and facilities including schools, police and fire
protection, water, sanitary sewer, public roads, and storm drainage, and

A retail center up to 150,000 square feet of retail uses atready has been approved
under the referenced Project Plan, Preliminary Plan and Site Plan which collectively
reviewed the adequacy of public facilities. The APF was reviewed at the time of the
Preliminary Plan which included the future Filling Station use and no further review
is required.
(1) Public safety (Police and fire protection): The entire Clarksburg Town
Center area has excellent police and fire protection, and a new fire house was
just opened very nearby. The addition of these gas pumps to the much larger
retail center will not create any additional demand.
(2) Public Roads: The site is served by public roads, including Stringtown Road
and Clarksburg Square Road, and the pumps themselves will be located on
private property while the entire access and circulation system has been
approved under the Preliminary Plan and Site Plan and will be reviewed again
in the Preliminary Plan and Site Plan Amendment.
(3) Electrical Infrastructure: The area is currently seived by extensive electric
infrastructure and this retail core has been planned for a long time. Current
design confirms that electric services can be provided to the gas pumps.
(4) Water and Sanitary Sewer: Once again, the site is served by public water
and sewer and the construction of retail has long been planned, mains
installed, and planned to serve the gas pumps in this area.

Transportation

Master-Planned Roadways and Bikeway

The Subject Property is located along Clarksburg Square Road and St. Clair
Road. Clarksburg Square Road functions as a Town Center Street with a
minimum right-of-way of 70 feet by the 2024 Master Plan of Highways and
Transitways Technical Update. There are no master planned bike facilities
along Clarksburg Square Road.

St. Clair Road is a private road built to the Town Center Street public standard.
St. Clair Road has a constructed master planned bicycle sidepath along the
west side.

There are no other planned hike facilities along the project frontage and no
additional dedication is required.

Pedestrian Facilities
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The existing pedestrian facilities along Clarksburg Road are adequate.
Sidewalk and frontage zone vary in width but there is a 10-foot minimum
width and a 5-foot buffer.

The sidewalk facilities along St. Clair Road exceed the eight-foot standard for
width and include several connections to the existing sidepath.

Pedestrian circulation around the Site will be minimal and few pedestrian
conflicts are anticipated. The gas pumps are located in the far corner of the
development, away from major pedestrian and bicycle access points.

Transit Service

Bus service, RideOn Route 75, is provided along Stringtown Road which
intersects with St. Clair Road south of the project area.

Parking

Per Section 59-6.2.4.B., a 500-square-foot filling station requires one
additional parking space, which can be accommodated with the existing
surface parking lot.

Local Area Transportation Review

The 2020-2024 Growth and Infrastructure Policy requires mode-specific
adequacy tests for any project estimated to generate 50 or more net new peak
hour person trips. This proposed development has been found to produce
fewer than 50 new peak hour trips and is exempt from a full transportation
impact study.

The addition of the three fuel pumps (six positions) to Pretiminary Plan No.
11995042E , the subject of this analysis, still results in an overall net reduction
in trips generated when comparing the 2023 Preliminary Plan No. 11995042E
to Preliminary Plan No. 119950424 trip generation estimates.

Table No. 1: Program Comparison of Subject Proposal to Previously approved Preliminary Plans 119950424 &

11995042F
Land Use Approved 2008 | Approved 2023 Proposed Conditional
Preliminary Plan | Preliminary Plan Use 25-02
Amendment Amendment 11995042E
11995042A
Condominiums 287DV 201 DU 201 DU
Townhomes 700DU 686 DU 686 DU
Single Family Detached 219DV 219DV 219DV
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Multifamily (Garden - 189DV 189 DU
Style)

Total Residential 1,206 DU 1,295 DU 1,295 bU
Retail 194,720 SF 106,920 SF 106,920 SF

Gasoline Pumps

6 fueling positions

It is acceptable, in this case, to consider the addition of the fueling stations as
an adjustment to Amendment E because the estimated overall impact is still a
reduction in trips generated compared to the adequate public facilities
analysis conducted as part of Plan Amendment 11995042A. Itis important to
note that any development within the vicinity of the Site would have been
predicated on the APF analysis conducted for Plan Amendment 119950424,
which is still valid. Furthermore, the number of trips estimated generated by
the addition of the pumps is likely conservative. Many of the trips to a gas
pump co-located with the grocery store are likely captured trips, internal to
the Site, that would further reduce the number of new peak trips generated.

Land Use Quantity | Vehicle Trip AM AM Peak PM PM Peak Hour
Adjustment Peak Hour Peak Person Trip
Factor Hour Person Hour | Total
Vehicle | Trip Total | Vehicle
Trip Trip
Total Total
Original Approval (Preliminary Plan 119950424, 2008)
Single Family 215DU 100% 161 249.6 201 3116
Detached
Multifamily Housing | 987 DU 100% 484 750.4 507 786
Low Rise
Retail 194,720 100% 424 586.4 1694 2343
sq ft
Previously Approved Total 1,069 | 1,586 2,402 | 3,441

Approved (Preliminary P

lan Amendment 11995042E,

2023 and Subject Application)

Single Family 219DU 100% 152 236 208 323
Detached
Multifamily Housing | 887 DU 100% 355 550 452 701
Low Rise
Multifamily Housing | 189DU 100% 70 109 74 115
Mid Rise
Retail 106,920 100% 377 521 965 1335
sqft

Gasoline/Service 6 Fueling 100% 62 81 83 109
Station® Positions

Proposed Total 1,016 | 1,497 1782 2,582
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Net New Person Trips =53 -89 -620 I -859

(Proposed minus 2008 Approved) |

*New land use, subject of this Conditional Use.

Source: Transportation Exemption Statement by Kimiey Horn, dated July 5, 2024, as modified by staff

{7) Schools

The Subject Application does not propose a residential use and therefore does
not have any impacts on public schools.

g} will not cause undue harm to the neighborhood as a result of a non-inherent adverse
effect alone or the combination of an inherent and a non-inherent adverse effect in any
of the following categories:

the use, peaceful enjoyment, economic vaiue or development potential of
abutting and confronting properties or the general neighborhood;

traffic, noise, odors, dust, illumination, or a lack of parking; or

the health, safety, or welfare of neighboring residents, residents, visitors, or
employees.

This finding requires consideration of the inherent and non-inherent adverse effects of
the proposed use on nearby properties and the general neighborhood. Section 1.4.2 of
the Zoning Ordinance defines inherent adverse effects as “adverse effects created by
physical or operational characteristics of a conditional use necessarily associated with
a particular use, regardless of its physical size or scale of operations.” Inherent
adverse effects, alone, are not a sufficient basis for denial of a conditional use.

Non-inherent adverse effects are defined as “adverse effects created by physical or
operational characteristics of a conditional use not necessarily associated with the
particular use or created by an unusual characteristic of the site.” Non-inherent
adverse effects are a sufficient basis to deny a conditional use, alone orin
combination with inherent effects, if the adverse effect causes “undue” harm to the
surrounding neighborhood. When analyzing whether impacts are inherent or non-
inherent, the size, scale, scope, light, noise, traffic, and environmental effects of the
proposed use must be analyzed.

The following physical and cperational characteristics are necessarily associated with
(i.e., inherent to) a Filling Station:
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s Customer trips: Typically trips for the Filling Station will be in conjunction
with the grocery store. In other words, the gas station is not generating many
new trips on its own. Instead, people patronizing the adjacent retail and
grocery store are likely adding on trips to the gas station as a matter of
convenience. The Filling Station is located in the parking lot so the use will
not have any affects on the surrounding neighborhood.

* Canopy lighting: The photometric plan submitted with the application shows
0.0 footcandles at the property lines.

» Fuel truck deliveries: Fuel delivery trucks are likely the delivery trucks for the
grocery store. Typically, the fuel delivery trucks will make deliveries during
normal daylight hours, and outside of peak travel times.

¢ Fuel odors and fumes: The pumps will be located serval hundred feet away
from houses and other commercial uses. The vapor recovery systems on
today’s modern pumps help to minimize odors and fumes.

Staff did not identify any non-inherent characteristics of the proposed use.

The proposed use will not cause undue harm to the neighborhood as a result of non-
inherent adverse effects alone or the combination of inherent and non-inherent
adverse effects.

3. Any structure to be constructed, reconstructed, or altered under a conditional use in a
Residential Detached zone must be compatible with the character of the residential
neighborhood.

The proposed Conditional Use is not located in a Residential Detached zone; therefore, this
Section does not apply.

4. The fact that a proposed use satisfies all specific requirements to approve a conditional use
does not create a presumption that the use is compatible with nearby properties and is not
sufficient to require conditional use approval.

The Applicant understands even though this Application meets all the requirements for a
Filling Station Conditional Use for the specific use, it does not constitute an approval.

5. In evaluating the compatibility of an agricultural conditional use with surrounding
Agricultural or Rural Residential zoned land, the Hearing Examiner must consider that the
impact does not necessarily need to be controlled as stringently as if it were abutting a
Residential zone.

Weis Filling Station, 19
Conditional Use No.CU202502



The proposed Filling Station is not an agricultural conditional use. Thus, this Section does not
apply.

6. The following conditional uses may only be approved when the Hearing Examiner finds
from a preponderance of the evidence of record that a need exists for the proposed use to
serve the population in the general neighborhood, considering the present availability of
identical or similar uses to that neighborhood:

a) Filling Station;

b) Light Vehicle Sales and Rental (Outdoor};

¢) Swimming Pool (Community}; and

d} the following Recreation and Entertainment Facility use: swimming pool, commercial.

The Applicant has provided a needs analysis with this application (Attachment B). The study
shows the Filling Station use is needed for the Clarksburg Town Center area. The needs
analysis indicates there is a demand of 13.2 million gallons of gasoline in the Clarksburg Weis
Market area and shows there is unmet demand of approximately of seven million gallons of
gas for this area.

7. The following conditional uses may only be approved when the Hearing Examiner finds
from a preponderance of the evidence of record that a need exists for the proposed use due
to an insufficient number of similar uses presently serving existing population
concentrations in the County, and the uses at the location proposed wiil not resultin a
multiplicity or saturation of similar uses in the same general neighborhood:

a) Funeral Home; Undertaker;

b) Hotel, Motel;

¢} Shooting Range (Outdoor);

d) Drive-Thru

e) Landfill, incinerator, or Yransfer Station; and

f) a Public Use Helipad, Heliport or a Public Use Helistop.

This Application is for a Filling Station. Thus, this Section does not apply.

SECTION 6: CONCLUSION

The proposed Conditional Use complies with the findings require for approval of a Filling Station,
subject to the recommended conditions of approval. The proposed use substantially conforms to the
1994 Clorksburg Master Plan, will not alter the surrounding neighbeorhood, and will not result in any
unacceptable noise, traffic, or environmental impacts on surrounding properties, Staff recommends
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approval of the Conditional Use with conditions and transmittal of comments to the Hearing
Examiner.

Attachment A: Conditional Use Plan
Attachment B: Needs Analysis/Study
Attachment C: Planning Board Resolutions
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EXHIBIT H



APPROVED AND ADOPTED

Clarkshure Master Plan

& Hvattstown Special
Sudy Area

June 1994

An Amendment to Clarksburg and Vicinity Master Plan, 1968, as amended; a portion of the Master
Plan for Historic Preservation, 1979, as amended; a portion of the Functional Master Plan for
Preservation of Agriculture and Rural Open Space, 1980; a portion of the Boyds Master Plan, 1985;
a portion of the Germantown Master Plan, 1989; the Master Plan of Bikeways, 1978, as amended;
being also an amendment to The General Plan (On Wedges and Corridors) for the Physical
Development of the Maryland-Washington Regional District in Montgomery and Prince George’s
Counties, as amended; and the Master Plan of Highways in Montgomery County, as amended.

THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION

Montgomery County Department of Park and Planning
8787 Georgia Avenue
Sitver Spring, Maryland 20910-3760




Notice to Readers

An area master plan, after approval by the County Council and adoption by
The Maryland-National Capital Park and Planning Commission, constitutes an
amendment to The General Plan for Montgomery County. As such, it provides
a set of comprehensive recommendations and guidelines for the use of publicly
and privately owned land within its planning area. Each area master plan
reflects a vision of future development that responds to the unique character of
the local community within the context of a County-wide perspective.

Area master plans are intended to provide a point of reference with regard to
public policy. Together with relevant County-wide functional master plans, they
should be referred to by public officials and private individuals when decisions
are made that affect the use of land within the plan boundaries.

Master plans generally look ahead about 20 years from the date of adoption,
although they are intended to be updated and revised about every 10 years. It
is recognized that circumstances will change following adoption of a plan and
that the specifics of a master plan may become less relevant over time. Any
sketches or drawings in an adopted master plan are for illustrative purposes
only and are intended to convey a general sense of desirable future character
rather than a specific commitment to a particular detailed design.
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