BEFORE THE COUNTY COUNCIL FOR MONTGOMERY COUNTY, MARYLAND
SITTING AS THE DISTRICT COUNCIL FOR THE MARYLAND-
WASHINGTON REGIONAL DISTRICT IN
MONTGOMERY COUNTY, MARYLAND

Office of Zoning and Administrative Hearings
100 Maryland Avenue, Room 200
Rockville, Maryland 20850

IN THE MATTER OF:
WINCHESTER HOMES, INC,,

Applicant

Glenn Cook

Gary Ehrlich
Daniel Lyons
Scott Rosen
Michael J. Watkins

For the Application
Zoning Application No. G-849
Stacey P. Silber, Esquire

Attorney for the Application

E R S R B

Martin Klauber, People’s Counsel

Neither in Support of nor in
Opposition to the Application

k% ok ok % ok Kk %k ok % ok ok % ok Kk ok X ok Kk

R S R R

Schain Lolatchy

*
*
In Opposition to the Application *
*
*

EE I

Before: Francoise M. Carrier, Hearing Examiner

HEARING EXAMINER’S REPORT AND RECOMMENDATION


http://www.montgomerycountymd.gov/mc/council/hearing.html

G-849 Page 2.

TABLE OF CONTENTS

Page No
. STATEMENT OF THE CASE ... ..o et e e et e aeeeeeneans 3
Il FINDINGS OF FA CT ittt ettt ettt e e e e e e e et e e e e e e e e e e ettt e s e e e eeeeeebbba e e eeeaaeeeerrens 4
AL SUD BT PO It e 4
YU o U] g Yo T Lo A = 8
(O Y 11 g Lo Tl 1= (o 1Y/ 11
D. PropoSed DeVEIOPMENT ...ccoiiiiiiiiiie ettt e e e e e e e e e e e e 11
E. Schematic Development Plan and Binding Elements........cccccccceiiiiiiiiieiiii e 12
B IMASTEE PLAN ...ttt 17
G. Development Standards fOr the ZONE ........oooiiiiiiiiiii e 18
[ T N[0T ] = PP PP PRERPPR PPN 19
[, PUDBIIC FACTITIES et e e e e e e e 23
J. Environment and Stormwater Management ... 26
K. CommuNity OPPOSITION ..o 27
. SUMMARY OF HEARING ...ttt e ettt e e e e e e e e enb b e e e e e e eeeenes 28
A. Applicant’s Case in Chief ..., 28
B @ o] oo 111 4 o] o PP PPPRPP PPN 37
(O = To T o] 1= 0 11 1 1= = 38
IV. ZONING IS SUES e et e e et e e e e e e e e e e e n e e e aenenenes 39
A, The PUIPOSE ClAUSE ..ottt ettt e e e e e e e e e e bbbt e e e e e e e s nbbnnneeeaee s 39
B. ComMPatibDility oo 42
C. PUDBIIC INTEIEST ...t e e e e e e e s r e e e e e e e e anes 42
V. CON CLUSIONS e e e e e e e e e e et e e e e e e e e e 46

VI RECOMMEND AT TION s 46



G-849 Page 3.

I. STATEMENT OF THE CASE

Application No. G-849, filed on February 8, 2006 by Applicant Winchester Homes, Inc.,
requests reclassification from the R-90 Zone to the R-T 8 Zone of 4.91729 acres of land on the north
side of Darnestown Road, approximately 400 feet west of its intersection with Travilah Road,
comprising properties located at 10113, 10119, 10123, 10127, 10131, 10201, and 10207 Darnestown
Road, Tax Account Numbers 9-1-772871, 9-1-776297, 9-1-772882, 9-1-769463, 9-1-769452, 9-1-
778593, 9-1-776286, 9-1-778525, 9-1-778514 and 9-1-778503, Rockville, Maryland, in the 9th
Election District. The application was filed under the Optional Method authorized by Code § 59-H-2.5,
which permits binding limitations with respect to land use, density and development standards or
staging.

The application was initially reviewed by Technical Staff of the Maryland-National
Capital Park and Planning Commission (“M-NCPPC”) who, in a report dated June 9, 2006,
recommended approval." The Montgomery County Planning Board (“Planning Board”) considered the
application on June 22, 2006 and, by a vote of 3 to 1, recommended approval. The weight of this
recommendation is diminished, however, because it was transmitted with the following “additional
finding” (Ex. 28):

The Board is not persuaded that the proposed Schematic Development Plan

adequately addresses the issue of noise mitigation for the areas adjoining the

Public Service Training Academy (north) and the [sic] Darnestown Road (south).

The Board determined it to be critically important that particular attention be

given to noise mitigation and urges the hearing examiner to place special

emphasis on the need for a serious evaluation of alternative [sic].

While the Planning Board’s comment is helpful in that it alerts the Hearing Examiner to
a potential problem regarding noise at the subject site, it does not help the Hearing Examiner evaluate
and resolve the problem. The Hearing Examiner cannot discern from the comment whether the
Planning Board believes the rezoning should be approved regardless of the noise problem, or only if

some unspecified alternative schematic development plan is submitted. Fortunately, subsequent

analysis by Technical Staff and the addition of a binding element relating to noise, discussed in Part

! The Staff Report is quote and paraphrased liberally in Part Il of this report.
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II.H. of this report, allow the Hearing Examiner to conclude that if the rezoning is approved, the
Applicant will employ noise mitigation measures that will reduce noise exposure to acceptable levels.
A public hearing was convened on June 26, 2006, at which time evidence and
testimony were presented both in support of and in opposition to the application. The record was held
open for to receive a supplemental submission from the Applicant, and closed on July 25, 2006. The
record was later reopened to permit the Applicant to make a proffer of additional buffering, followed by
a public comment period, and closed on October 4, 2006. Finally, the record was reopened on
October 12, 2006 to accept into the evidentiary record a revised preliminary forest conservation plan
that was described in the Staff Report and in testimony. The plan itself had inadvertently been
omitted. Because the contents of the forest conservation plan were already described in the record,
there was no reason to leave the record open for further public comment. Accordingly, the record

closed immediately on October 12, 2006.

II. FINDINGS OF FACT

For the convenience of the reader, the findings of fact are grouped by subject matter.

Any conflicts in the evidence are resolved under the preponderance of the evidence test.

A. Subject Property

The subject property consists of ten parcels with a combined area of approximately
4.92 acres. The site is located on the north side of Darnestown Road between its intersections with
Travilah Road and Key West Avenue, and has approximately 757 feet of frontage on Darnestown
Road. The topography reflects a decrease in elevation from the northeast corner of the site to the
southwest corner, adjacent to Darnestown Road. The property is currently developed with single-
family detached dwellings of various types and sizes, and has seven individual driveways accessing
Darnestown Road. The site contains a few mature trees, but no wooded areas that qualify as forest.

To the north, the subject property abuts a county-owned Public Service Training
Academy (“Training Academy”) that serves as a centralized location for specialized training of public

safety employees, particularly police officers and fire fighters. Since 2001, the Training Academy has
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also been used for staging and training related to homeland security. It includes classroom space, an
outdoor course for driver training, an outdoor space dedicated to training fire fighters, a canine training
facility and an unpaved area used as a helicopter landing site. In early 2006, the Planning Board
approved a proposal to develop additional facilities at this site, including an expansion of the
academic building, construction of a new fire station, construction of a new canine support facility with
1,350 square feet of offices and kennels, paving the helicopter landing site, and adding 220 parking
spaces to the existing 107 spaces. See Exs. 42(a) and (b). The existing dog kennel and helipad
currently operate by special exception.

To the west, the subject property abuts a medical office building in the O-M Zone. To
the east it abuts a single-family detached dwelling in the R-90 Zone that has a residential unit
upstairs, and a dance studio operating by special exception on the ground level.

The general location and shape of the subject property are shown on the area map

below, excerpted from Ex. 46(b).

Photographs of some existing structures on the subject property and the view from the

subject property in various directions are provided on the following pages.
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Existing Houses on Subject Site, Ex. 36 Photo C
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Front View of Lolatchy Residence from Darnestown Road, Ex. 36 Photo |
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Northern Property Line Abutting Training Academy , Ex. 37 Photo D

No photographs were provided of the view across Darntestown Road from the site,? but
aerial photographs in the record suggest that the view from most of the site would be of trees, with
perhaps glimpses of backyards. At the east end of the site, it appears that one street of townhouses

may be visible, while the larger townhouse development sits farther back, behind a vegetated area.

B. Surrounding Area

The surrounding area must be identified in a floating zone case so that compatibility
can be evaluated properly. The “surrounding area” is defined less rigidly in connection with a floating
zone application than in evaluating a Euclidean zone application. In general, the definition of the
surrounding area takes into account those areas that would be most directly affected by the proposed
development. In the present case, Technical Staff defined the surrounding area as bounded generally

by Key West Avenue (MD 28) on the north and west, Great Seneca Highway (MD 119) on the

2 Close-up photographs of two nearby streets of townhouses were provided, but one is at the edge of the
surrounding area and is not visible from the site, and the photograph of the other gives no sense of how that
street appears when viewed from the subject site, including the distance between the two locations.



