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I.  STATEMENT OF THE CASE 
 

A.  Procedural Background 

On October 16, 2008, Petitioner Holy Cross Hospital of Silver Spring, Inc., filed a petition 

seeking to modify existing Special Exception BOA # S-420-G to permit a new seven-story, “South 

Patient Tower,” an expanded North Garage and associated upgrades.   Neither the number of beds nor 

the number of employees would change.  Petitioner also requests a Parking Setback Waiver to permit 

approximately ten additional parking spaces, east of the South Patient Tower along the fire lane access 

drive, and within the required setback from the southern and eastern property lines.  In addition, the 

special exception modification application is consolidated with Petitioner’s request for a Variance, 

BOA # A-6279, to allow an encroachment into the required rear-yard setback (a 128-foot variance) 

and an increase in building lot coverage to 52.4 percent (a 17.4 percent variance).  

Holy Cross Hospital is located at 1500 Forest Glen Road, Silver Spring, Maryland, in the R-

60 Zone.  The site covers 14.21 acres and is located on the south side of Forest Glen Road, at its 

intersection with Dameron Drive. 

Holy Cross was first granted a special exception in 1959 (CBA-816), and it currently operates 

under numerous special exceptions and modifications, the most recent being S-420-G.1  

                                                 
1  Technical Staff provided a history of the special exception and its modifications (Exhibit 32, p. 7): 

Holy Cross Hospital is currently operating under a special exception that was originally granted in 1959, 
[authorizing a 340-bed hospital (BAS-816, also referred to as CBA-816)].  Other special exceptions approved 
by the Board of Appeals for the subject use include:  S-420 to construct a 112-bed addition to the [“existing 
330 bed hospital”] approved in 1976; S-420-A to increase the hospital square footage and add additional 
parking spaces approved in 1983; S-420-B to add laboratory facilities approved in 1989; S-420-C for hospital 
structural modifications approved in 1990; S-420-D for upgrading exterior lighting, constructing a 2-story 
addition and expanding parking structures approved in 1994; S-420-E to add approximately 216,051 square 
feet to the existing hospital, including constructing a 51,660 square foot Physicians Specialist’s Wing, [and 
limiting licensed beds to 408] approved in 2001; S-420-F to allow construction of a minor extension to the 
service building at the rear of the Hospital, and to relocate temporary trailers on site approved in 2002; and S-
420-G  to add approximately 216,153 square feet to the entire site, construct a drive aisle and parking facility 
within a portion of the scenic easement, add 325 square feet to the existing accessory building in the rear of the 
property,  placement of three generators on an enclosed  pad site in the rear of the property and add an internal 
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On December 5, 2008, the Board of Appeals issued a “corrected notice,” setting the hearing in 

this case for March 27, 2009, before the Office of Zoning and Administrative Hearings.  Exhibit 25.  

Petitioner moved to amend the petition twice before the initial hearing, and notices were issued on 

January 6 and February 9, 2009 (Exhibits 27 and 30).  Petitioner filed additional documents in the days 

before the hearing, so the Hearing Examiner announced the new filings at the hearing, and indicated 

that the record would be kept open at least ten days after the hearing for commentary.  3/27/09 Tr. 8-9.2 

 Technical Staff of the Maryland-National Capital Park and Planning Commission (M-NCPPC) 

issued its Report on February 23, 2009 (Exhibit 32), recommending approval of the special exception 

and the parking waiver, with conditions.3  On March 12, 2009, the Montgomery County Planning 

Board voted unanimously to recommend approval of the special exception modification and the 

parking waiver, with conditions, as stated in the March 12 letter of its Chairman (Exhibit 34).4 

 Joint letters of support for the petition were received on November 26, 2008 (Exhibit 22) and 

March 11, 2009 (Exhibit 33) from the Northmont Citizens’ Association and the Forest Grove 

Citizens’ Association.  Northmont represents the neighbors abutting the hospital’s eastern boundary, 

and Forest Grove represents the neighbors abutting its northern boundary.  Exhibit 33. 

 On March 18, 2009, the Hearing Examiner wrote to Petitioner’s counsel expressing his 

concern about whether the case was in a posture to go forward with the hearing.  Exhibit 35.  

Specifically, there had been inadequate legal justification presented for the requested variance, and 

the Planning Board’s letter appeared to leave open-ended questions with regard to landscaping, 

lighting and noise.  Petitioner responded with additional filings on March 19, 2009 (Exhibit 36) and 

                                                                                                                                                             
access point to the existing parking garage adjacent to Dameron Drive approved in 2002. 

2  There were two hearing days.  References to the transcript of the March 27, 2009 hearing are designated “3/27/09 Tr. 
xx,” and references to the April 13, 2009 hearing transcript are designated “4/13/09 Tr. xx.” 
3  The Technical Staff report is frequently quoted and paraphrased herein. 
4  The Planning Board simultaneously approved a Scenic Easement Encroachment to the west of the subject site and 
the Final Forest Conservation Plan for the site. 
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March 25, 2009 (Exhibit 37). 

 A public hearing was convened, as scheduled, on March 27, 2009, to hear the special 

exception petition, the variance petition and the waiver request.    In addition to Petitioner’s 

witnesses, the Northmont and Forest Grove Citizens’ Associations expressed their support, as did one 

individual neighbor, Henry Clark.5   Another neighbor, Cheryl Gustitus, testified in opposition.  The 

hearing could not be completed, so it was announced, with the agreement of the participants, that it 

would resume on April 13, 2009.  

 The hearing reconvened, as scheduled, on April 13, 2009, and was completed.  Another member 

of the community, Wayne Goldstein, testified in support of the petition, directly addressing the 

variance issues in the case.6  Martin Klauber, People’s Counsel for Montgomery County, participated in 

both days of the hearing and expressed his support for the proposed special exception modification, the 

variance and the parking waiver.  4/13/09 Tr. 175.   

 The record was held open until May 4, 2009, for additional filings by Petitioner and responses 

thereto.  Petitioner did file final plans and other materials (Exhibits 77 and 79), and the People’s 

Counsel also filed some comments regarding conditions for the community liaison council (CLC) he 

proposed.  Exhibit 78.  The record closed, as scheduled on May 4, 2009. 

 On May 15, 2009, the Board of Appeals reopened the record to receive its Resolution granting 

Petitioner’s request to consolidate the special exception and variance cases.  Exhibit 80.  The record was 

reopened again on June 12, 2009, to receive corrected final versions of Petitioner’s plans (Exhibit 81).  

Since the corrections were typographical in nature, the record closed again on the same date (Exhibit 82).  

                                                 
5   Mr. Clark also raised some concerns about traffic matters. 
6   Although Mr. Goldstein was a member of the Montgomery County Civic Federation, he testified only on his own 
behalf at the hearing,  His testimony was quite helpful to the Hearing Examiner in analyzing the issues regarding the 
requested variances.  Unfortunately, Mr. Goldstein passed away shortly after the hearing.  His passing is a great loss to 
the community and to all who knew him.          
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B.  Scope of the Hearing 

Zoning Code §59-G-1.3(c)(4) provides that the public hearing on modification applications 

must be limited to discussion of those aspects of the special exception use that are directly related to 

the proposed modifications, and if the total floor area will be expanded by more than 25% or 7,500 

square feet, the Board may review “the underlying special exception,” but only to a limited extent, as 

specified in Zoning Ordinance §59-G-1.3(c)(4)(A).  That section provides: 

(A) After the close of the record of the proceedings, the Board 
must make a determination on the issues presented. The Board may reaffirm, 
amend, add to, delete or modify the existing terms and/or conditions of the 
special exception.  The Board may require the underlying special exception to 
be brought into compliance with the general landscape, streetscape, 
pedestrian circulation, noise, and screening requirements of 59-G-1.26, if (1) 
the proposed modification expands the total floor area of all structures or 
buildings by more than 25%, or 7,500 square feet, whichever is less, and (2) 
the expansion, when considered in combination with the underlying special 
exception, changes the nature or character of the special exception to an 
extent that substantial adverse effects on the surrounding neighborhood could 
reasonably be expected.  [Emphasis added.] 

 
 In the subject case, the planned expansion to the hospital floor space will add a net total of 

208,266 square feet, according to Petitioner’s final Site Plan (Exhibit 81(e)).  If the Board also finds 

that the expansion, when considered in combination with the underlying special exception, changes 

the nature or character of the special exception to an extent that substantial adverse effects on the 

surrounding neighborhood could reasonably be expected, then the Board could require that the 

underlying special exception be brought into compliance with the general landscape, streetscape, 

pedestrian circulation, noise, and screening requirements of 59-G-1.26.   

As will appear more fully below, the Hearing Examiner finds that the proposed modifications 

would not change the nature or character of the special exception, nor are the proposed changes so 

extensive as to create substantial adverse effects on the surrounding neighborhood.  The Hearing 

Examiner concludes that the petition, the parking waiver and the requested variances should be granted. 
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II.  FACTUAL BACKGROUND  

A.  Subject Property and Current Use 

 Holy Cross Hospital operates on a site located on the south side of Forest Glen Road, at its 

intersection with Dameron Drive.  It is described as Parcel B in Plat No. 11289, recorded in 1976, and 

as Parcel N607 on Tax Map JP22 (Tax Account No. 00963917).  Its location, which is approximately 

1,700 feet to the east of the intersection of Forest Glen Road and Georgia Avenue, can be seen on the 

General Location Map appended to the Technical Staff report (Exhibit 32) as Attachment 1.  

Subject Site 
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  As reported by Technical Staff (Exhibit 32, p. 6), the property is more or less rectangular in 

shape and has frontage on both Forest Glen Road and Dameron Drive.  It is developed with a 408-bed, 

685,000 square-foot, non-profit, teaching hospital, which consists of an eight-story West Patient Tower, 

a six-story East Patient Tower, a five-story Emergency Department and Physician Specialist Building 

to the east of the East Patient Tower, a Professional & Community Education Center just north of the 

West Patient Tower, a Service Building south of the West Patient Tower, two parking garages 

(Southwest and North), and surface parking throughout the campus.  The North Parking Garage is 

located along Forest Glen Road in front of the hospital.  This garage is a four level structure, with three 

levels below and one level at grade. The Southwest Parking Garage, located on Dameron Drive at the 

rear of the site, is  a five level structure, with three levels below grade, one level at grade and one level 

above grade. These features can be seen below in an aerial photo of the hospital (Exhibit 45): 

Capital Beltway – I-495

Forest Glen Road

Sligo Creek 
Parkway

Scenic Easement

Dameron  
Drive 

North 
Garage 

Southwest 
Garage 

West Patient 
Tower 

East Patient 
Tower 

Emergency Department 
and Physician Specialist 

Building Retaining Wall and Berm 

Landscaped Berm
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 A retaining wall and a berm, with trees, evergreens and ground plantings, screen the southwest 

parking facility from the nearby residences on Dameron Drive, and a large, heavily landscaped berm, 

with trees and shrubs, screens the north parking facility from the residences across Forest Glen Road.  

The remaining on-site parking is provided in surface parking in front of the hospital, as well as in the 

rear and along the eastern edge of the site, adjacent to the scenic easement and Sligo Creek Park.  

There are currently 1,509 parking spaces provided on site, 1177 of which are in structured parking and 

332 of which are in surface parking.  Because the amount of on-site parking is chronically insufficient 

to meet demand (3/27/09 Tr. 101-102), off-site parking is provided at Sligo Creek Golf Course and 

other satellite facilities, and the hospital provides shuttle vans to the hospital.  4/13/09 Tr. 84-85 and 

Petitioner’s Statement in Support of Special Exception Modification (Exhibit 3, pp. 8-9). 

 Access to the property is currently provided from two access points along Forest Glen Road 

and one access point on Dameron Drive.  Currently, the main entrance to the site is from Forest Glen 

Road to the surface parking lot.   

 Petitioner’s civil engineer, Stephen Goley, described the topography of the site (3/27/09 Tr. 

238-280), noting that its highest point is an elevation of  around 335 feet, which is located along 

Dameron Drive, 200 feet or so from the intersection with Forest Glen.  Along Dameron Drive, the land 

drops approximately from the highest point to an elevation of about 222 feet at the southwest corner of 

the property near the Beltway.  That would be about 15 feet from end to end along Dameron Drive.  

On Forest Glen Road, the land falls as ones goes east, running at about a three percent slope until the 

main entrance, and then it starts dropping at about a six percent slope down to the easternmost corner 

along Forest Glen Road.  This results in about a 40 foot drop-off on Forest Glen Road, from 334 feet 

down to its northeastern end at 295.  About 20 percent of the site drains towards the south end of 

Dameron, and the remaining 80 percent drains towards the low corner at the northeast point.   
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 According to Technical Staff (Exhibit 32, p. 12), the site is in the Sligo Creek watershed, but 

it is not within a Special Protection Area or Primary Management Area.   There are no forests, 

streams, wetlands, 100-year floodplain, or associated environmental buffers on-site.  Steep and severe 

slopes are found along perimeter property lines, with the greatest concentration located along the 

entire east property line, adjacent to Sligo Creek Park and the scenic easement on the subject site, 

which is owned by the Maryland-National Capital Park and Planning Commission.    

As set forth in Petitioner’s Statement in Support of the Special Exception Modification 

(Exhibit 3, pp. 6-7), the Hospital operates 24 hours a day, 365 days a year, employing a total of 2,310 

nurses, allied health and supporting staff.  The Hospital hosts the largest medical staff in Montgomery 

County, with approximately 1,300 physicians enjoying privileges.  This past year, the Hospital served 

approximately 167,000 patients.  Approximately 50 Hospital-based physicians practice out of the 

Hospital each day, and approximately 125 attending physicians come to the campus each day to visit 

their patients.  In addition, the Hospital offers weekly Continuing Medical Education (CME) 

programs for physicians.  Depending on the content and timing of the CME program, between 25 and 

100 physicians will attend. 

 
B.  The Neighborhood 

 The neighborhood was defined by Technical Staff (Exhibit 32, p. 6) as bordered by Myrtle 

Road to the north, Sligo Creek Park to the east, the Capital Beltway (I-495) to the south and Georgia 

Avenue to the west.  Petitioner’s land planner, Phil Perrine, differed only on the northern border, 

which he would define further to the north than did Technical Staff.  Mr. Perrine suggested a 

northern boundary of Belvedere Boulevard, which he described as a divided medium road to the 

north.  He felt that his definition would better encapsulate the Northmont community and was 

consistent with past definitions of the hospital’s neighborhood.  A map appended to the Technical 
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Staff report as Attachment 2 is reproduced below, and it has been annotated to show both 

neighborhood definitions.  3/27/09 Tr. 182-183. 

N 

Technical Staff’s 
Definition of the 
Neighborhood 

Petitioner’s 
Definition of the 
Neighborhood 



S-420-H; A-6279                                                                                                                  Page 12 
 

 Though it will not make a significant difference in this case, the Hearing Examiner accepts 

Petitioner’s recommended neighborhood definition because the testimony of community witnesses 

indicated that there was a significant amount of hospital generated traffic in their neighborhood 

(3/27/09 Tr. 43 and 52), and the larger neighborhood definition better serves to include the entire area 

where this hospital-related traffic would have an impact.  

 As outlined by Technical Staff, the properties to the north and west of the subject site are 

zoned R-60 and are developed with single-family, detached residential homes. Adjacent to and east of 

the subject site is Sligo Creek Park, owned by the M-NCPPC and zoned R-60.  A 100-foot wide 

scenic easement is located between the park and the site’s eastern property line, established by a plat 

filed in 1976 (Exhibit 17(c)).  A portion of the easement area has been re-graded and replanted with 

flowering trees, shrubs and ground cover.   

 The southern property line abuts the outer loop of the Capital Beltway (I-495), and there is a 

noise wall constructed by the State Highway Administration (SHA) along this property line.  

Montgomery Hills Baptist Church is located at the southeast corner of Georgia Avenue and Forest 

Glen Road.  The Forest Glen Metrorail station is on the west side of Georgia Avenue, approximately 

2,500 feet from the subject site.  Mr. Perrine notes in his Land Panning Report (Exhibit 14, p. 3) that 

within the neighborhood is an elementary school leased by the Hospital and utilized for 

administrative offices and community services; a three-story medical building fronting onto Georgia 

Avenue at Forest Glen Road; a medical practitioner’s office located at the southwest corner of Forest 

Glen Road and Woodland Drive; an accessory apartment at Dameron Drive and Belvedere 

Boulevard; and a non-resident, medical practitioner on Georgia Avenue. 

C.  Proposed Modification 

 In Special Exception Petition S-420-H, Holy Cross Hospital seeks to modify the existing 
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special exception to permit (Exhibit 32, p.5):  

(1) Construction of a new, seven-story building, “the South Patient Tower,” on the 
southern edge of the property.  This addition would permit the hospital to convert to 
single-bed rooms, without adding additional beds or staff to the 408-bed hospital;7   
 
(2) Demolition of the existing central utility plant and construction of a new one 
inside of  the proposed South Patient Tower;  
 
(3) Expansion of the existing North Parking Garage, which will result in a net 
increase of 259 on-site spaces (i.e., from the current 1509 spaces to 1768 spaces);  
 
(4) Relocation of the eastern-most vehicular entrance to the property along Forest 
Glen Road approximately 90 feet  farther east to accommodate the expansion of the 
North Parking Garage; 
 
(5) Relocation of the existing fire lane access drive to the south side of the South 
Patient Tower; 
 
(6) Extension of the berm along Forest Glen Road, and the addition of extensive  
landscaping on it and on the eastern property line to better screen the expanded North 
Garage from both the scenic easement and the homes on Forest Glen; and  
 
(7) A parking setback waiver to allow approximately ten additional parking spaces, 
east of the South Patient Tower along the fire lane access drive, and within the 10-
foot setback from the southern and eastern property lines.   

 
 In order to qualify for the special exception, Petitioner requires variances to permit an 

encroachment into the 128-foot setback required by Zoning Ordinance §59-G-2.31(3) for a 128-foot-

tall building (i.e., a 128-foot variance) and an increase in building lot coverage to 52.4 percent (i.e., a 

17.4 percent variance above the 35% lot coverage permitted in the R-60 Zone).8  The variance 

requests, which are the subject of BOA# A-6279, will be discussed in Part II. E. of this report. 

 Kevin Sexton, the President and CEO of Holy Cross Hospital, testified that Petitioner’s plan is 

                                                 
7 Although the hospital was approved for a total of 442 bed (i.e., 330 beds plus 112 beds) by  S-420 in 1976, that 
appears to have been cut down to 408 beds by ¶11 on page 5 of the BOA’s May 4, 2001 Resolution in S-420-E.  
Technical Staff refers to the bed limit as 408 (Exhibit 32, pp. 3 and 5),  and Petitioner  accepted that limit in its 
proposed condition 2 (Exhibit 77(a)).  
 
8 Petitioner originally requested a 20% variance, but that was reduced to 17.4% when Petitioner reduced the size of 
the proposed North Garage expansion, at the request of Technical Staff.  Amended plans filed on February 5, 2009 
(Exhibit 29 and attachments) and thereafter reflect this change. 
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to make the hospital more efficient by converting to private rooms and by adding much needed parking.  

Petitioner is switching to private rooms because that has become the standard in healthcare, as reflected 

in the American Institute of Architect’s (AIA) Guidelines (Exhibit 62).  Single-patient rooms help in 

infection control and make hospitals inherently more efficient.  The expanded parking garage is needed 

because the Hospital’s parking is “woefully undersized today.”  Cars are stack-parked throughout the 

facility.  The complaint he gets more than any other, from all segments of the Holy Cross community, is 

that there is not enough parking.   The additional parking is intended to alleviate an existing parking 

problem and to avoid spillover into the nearby residential community.  3/27/09 Tr. 80-104. 

Petitioner’s vision for the completed hospital is shown below (Exhibit 47): 

   

 According to Mr. Sexton, Petitioner has no additional long range plans to expand the hospital 

on this site, and has been selling the homes it owned across Dameron Drive (about a dozen of them).  

Mr. Sexton pointed out that neither new beds nor outpatient capacity is being added in this 

modification, so there is nothing inherent in this project that would increase the number of employees.  

New South 
Patient Tower 

Expanded 
North Garage

Capital Beltway – I-495
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While there will be more square footage, it will be newer and easier to maintain.  The number of 

nurses required is tied to the number of beds, not to the additional floor area. 3/27/09 Tr. 97. 

 The revised Site Plan (Exhibit 81(e)), is reproduced below and on the following pages: 

 
N
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Scenic 
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 Some of these features may be more easily seen on a rendered site plan (Exhibit 46): 
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 Mr. Perrine testified as to the distances between the new construction and existing residences. 

From the new South Tower to the nearest residence (on Dameron Drive) would be 480 feet.  It would 

be 670 feet from the South Tower to the nearest residence on Forest Glen Road.  From the new 

addition to the North Parking Garage, it would be 180 feet to the nearest residence on Forest Glen 

Road, and 730 feet to the nearest residence on Dameron Drive.  3/27/09 Tr. 188-189. 

1. The Proposed Modifications, in Detail: 

The South Patient Tower: 

 Petitioner provides details regarding the proposed South Patient Tower in its Statement in 

Support of Special Exception Modification (Exhibit 3, pp. 10-11): 

The South Patient Tower will be located on the southern edge of the Property, and 
will be comprised of approximately 219,000 gross square feet at an approximate height of 
128 feet, . . . well within the permitted 145-foot height.  The South Patient Tower will 
contain private patient rooms and will include a partial basement with a new central utility 
plant (the existing central utility plant is proposed to be demolished and relocated to the 
South Patient Tower); an access drive, service docks, loading area, and expanded material 
handling facilities on the ground level; surgical support facilities, preparation, and recovery 
on the first level; critical care on the second level; and patient rooms on the upper levels 
organized in units of 30 beds per floor, providing up to 180 beds.  The current plan is to 
build out 150 of these beds (on five (5) floors) and to shell the top floor. 

 
The addition of the South Patient Tower will also allow the Hospital to convert 

existing semi-private patient rooms to private rooms, provide enhanced surgical services, 
and otherwise address the public need for more efficient and effective health care.  In 
converting to private rooms, the Hospital will improve patient satisfaction, enhance family 
involvement in the care process, reduce hospital-acquired infections, and eliminate room 
assignment conflicts.  The South Patient Tower, located above the existing service yard area 
adjacent to the existing mechanical plant, will connect to the ground, first, and second levels 
of the existing Hospital. 

 
. . . The South Patient Tower will provide four-sided architecture responding to the 

need to ensure compatibility with adjacent internal and external uses.  The south face of the 
Hospital and associated Physician Specialist Building comprise a building face length of 
approximately 660 feet extending along the Beltway.  The proposed South Patient Tower 
will occupy about 265 feet of this elevation.  The South Patient Tower will provide a new 
“face” to the very visible façade of the Hospital along the Beltway, comprised primarily of 
seven (7) stories of glass resting on a two-story base of metal panels and split-face block to 
provide an aesthetically pleasing view from the Beltway.  The narrow eastern and western 
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South Patient Tower elevations will be a combination of glass and metal panel with the east 
stairwell serving as a signature element for the entire Hospital complex.  The northern 
façade, facing the existing Hospital East and West Patient Towers, will be predominantly 
metal panel with window treatment more in scale with the punched windows on the existing 
precast buildings.  The ground level of the South Patient Tower will be partially open to 
provide vehicular service access to the facility, functionally serving as an elevated base 
supporting the tower elements above. 

 
 
 The South Tower will consist of seven floors – six floors of 30 patient beds each and one floor 

of expanded surgery.  The floor plan for a typical floor in the new South Patient Tower is shown 

below (Exhibit 5(o)): 

 

 Directly underneath the surgery floor is a new central utility plant.  The old one will be 

removed.  According to Petitioner’s Architect, Philip Tobey, the new patient tower must have at least 

30 beds on a floor because that is the optimum size for a nursing unit.  There must also be functional 
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connectivity.  As shown in Petitioner’s Transverse Section (Exhibit 11(k)) and in the Second Floor 

Composite Plan (Exhibit 5(l)), both reproduced below, the South Tower will connect directly back to 

the core of the hospital complex, which enables the tower to be supported optimally.  There will be a 

direct relationship, on one floor, between the surgical suite in the existing building and an expanded 

pre- and post-operative space adjacent to it.  3/27/09 Tr. 119-121.  

New South 
Patient Tower Existing Hospital 

Connection
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  Mr. Tobey also noted that  the planed site for the South Tower is the optimal location in terms of  

the mass of that building in relationship to the existing residential areas, and that the project has been 

commended by Parks and Planning and the County for its architecture (3/27/09 Tr. 122-123), which can 

be seen below in two renderings submitted by Mr. Tobey (Exhibits 11(c) and (e)).   

 
 
 
 Stephen Goley, Petitioner’s civil engineer, testified that public facilities on site are adequate to 

provide needed services to the new building. There will be electric and gas relocations to accommodate 

the new construction, mostly located to the rear of the property.  The WSSC gave conceptual approval 

for the project in a letter dated December 8, 2008 (Exhibit 66). 3/27/09 Tr. 249-250.  

 Petitioner also produced testimony (3/27/09 Tr. 135-154, 164) and reports (Exhibits 36(a) and 

51) from Kevin Miller, an expert in acoustics, establishing that traffic noise from the beltway 

impacting the new South Patient Tower and any noise impacting the community from the new hospital 

equipment, such as generators and exhaust fans, can be sufficiently mitigated to meet applicable noise 

control standards, both internal and external. Petitioner agreed to the following condition, which is 

recommended in Part V of this report: 

View from the Beltway (i.e., South) View from the West 
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 The Petitioner must design and construct the South Patient Tower to attenuate projected 
exterior noise sources to an interior noise level not to exceed 45 dBA Ldn.  The Petitioner 
must comply with the County Noise Ordinance (Chapter 31B of the County Code) for 
onsite noise sources as they may affect offsite residential properties at all times.  The 
Petitioner shall submit a certification to the Department of Permitting Services, with a 
copy to the Board of Appeals, when applying for the initial building permit that these 
requirements relating to internal and external noise will be met.  During the construction 
process, the Petitioner must adhere to the “maximum allowable noise levels for 
construction” (Section 31B-6(a) of the County Code).  The construction contract between 
the Petitioner and its general contractor will include provisions relating to construction 
activity compliance with the County Noise Ordinance. 

 
The Parking Garage Expansion: 
 
 Petitioner’s Statement in Support of Special Exception Modification (Exhibit 3, pp. 11-13) 

provides the following additional detail about the proposed North Garage expansion and other 

proposed modifications: 

 
The proposed parking expansion of the North Parking Garage will be an eastward 

expansion of the existing garage, which is setback from Forest Glen Road approximately 70 
feet with grade falling from west to east toward Sligo Creek Park.  The approximately 
[95,000]9 square-foot precast concrete structure will add approximately[300] parking spaces 
for a net increase of approximately [259] parking spaces.  [The expansion will be added on 
the eastern side of  the existing garage and will align with it.]  The expansion will utilize the 
existing ramping system, and each of the four (4) levels of the expansion will simply be flat 
floor plates that horizontally extend the four (4) existing levels, thereby maximizing the 
utility and efficiency of the overall parking structure.  Architecture, lighting, stair details, 
and signage will be extensions of the existing system.  The eastern berm and landscape 
planting along Forest Glen Road that currently screen the North Parking Garage from the 
street will be extended along the face of the expansion. 

 
Other Modifications: 

 
The eastern-most vehicular entrance to the Property along Forest Glen Road will be 

relocated approximately 90 feet further east to accommodate the proposed North Parking 
Garage expansion, also improving sight lines at the intersection of the entrance and Forest 
Glen Road.  The other existing Property access points will be unchanged by the Proposed 

                                                 
9  The original plans called for a 115,000 square-foot expansion, but the size of the expansion was cut back in 
accordance with Technical Staff’s recommendation, in order to increase the setback from Sligo Creek Park from 45 
feet to 65 feet.  This also resulted in a reduction in the number of parking spaces that will be added from a net 
increase of 306 spaces to a net increase of  259 parking spaces.  The Hearing Examiner has substituted the correct 
numbers in the quoted paragraphs, in brackets. 
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Improvements.  The existing fire lane access drive extending around the rear of the Property 
will be relocated slightly to extend under the south side of the South Patient Tower.  
Approximately 10 parking spaces are proposed east of the South Patient Tower along the 
fire lane access drive; these parking spaces are proposed to be located within the 10-foot 
setback from the eastern side Property line, requiring a parking setback waiver by the Board 
of Appeals as part of this Petition and pursuant to Section 59-E-4.5 of the Zoning 
Ordinance.  All other vehicular site circulation, including access for public, staff, service, 
and emergency traffic, will remain unchanged. 

 
As indicated above, the North Parking Garage and relocated access drive will 

encroach upon the 100-foot wide Scenic Easement, thereby requiring approval by the M-
NCPPC Parks Department per the terms of the Scenic Easement (which was created solely 
by notation on the Record Plat).  [The Planning Board gave that approval on March 12, 
2009 (Exhibit 34).]  The existing access drive serving the eastern access point to Forest Glen 
Road currently encroaches upon the Scenic Easement.  The possible further encroachment 
into the Scenic Easement in order to reduce the impact of any Hospital expansion to the 
surrounding neighborhood is recognized in the Sector Plan and in previous Special 
Exception modifications for the Hospital (BOA Case No. S-420-E).  . . . [E]xtensive 
landscaping will be planted within the Scenic Easement to the satisfaction of the M-NCPPC 
Parks Department to offset any impacts and to further promote overall compatibility of the 
Proposed Improvements with the surrounding community. 

 
 The matter of screening within the Scenic Easement will be discussed in the next numbered 

section of this report, in connection with the Landscaping Plan. 

Phasing: 

 Since this project will take a number of years to complete, Petitioner has submitted a draft 

construction phasing plan that Technical Staff reports “addresses the noise and dirt issues created by 

constant truck activity, limits hours of operation for the contractors, and requires the use of main 

roads for access and egress instead of the use of side streets to avoid lights and traffic.”  Exhibit 32, 

p. 15.   

 The  Phasing Plan contemplates four years of construction.  As shown in the sample from 

Phase 4a (part of Attachment 16 to the Technical Staff report), reproduced on the next page, the 

staging areas for the construction are located against the Beltway so as to have as little impact on the 

nearby residential community as possible. 
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Other steps to reduce the impact of construction will be discussed in Part II. D. of this report, 

in connection with the concerns of the neighbors. 

 
2. Landscaping, Lighting and Signage: 
 
Landscaping: 

Holy Cross Hospital already has significant landscaping.  Additional landscaping will be 

needed as the result of the planned construction, especially along the eastern property line, adjacent to 

Sligo Creek Park, and on the northern property line, adjacent to Forest Glen Road and across from 

residences located along that roadway.  The existing condition on the eastern property line and 
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Petitioner’s proposed landscaping within the Scenic Easement to buffer the view of the extended 

garage, are shown below in two Scenic Easement exhibits (Exhibit 49(b) and 29(g)): 



S-420-H; A-6279                                                                                                                  Page 26 
 

The buffer along Forest Glen Road (a landscaped berm) and the planned additional landscaping and 

berm are shown below in Ex. 79(e), followed by the Rendered Landscape Plan for the site (Ex. 81(h)): 

Green Roof on New 
South Patient Tower 

North 
Garage 

Expansion

Additional 
Buffering 

in the 
Scenic 

Easement

Extended Landscaped Berm
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 Petitioner had originally intended its expansion of the North Garage to extend further east into 

the Scenic Easement.  At the recommendation of Technical Staff, the Planning Board approved a 

smaller encroachment into the Scenic Easement and required additional buffering therein (Exhibit 

34).  Petitioner therefore redrew its plans, and added the additional buffering as indicated in the 

exhibits reproduced above. The final plans reflect the additional landscaping required by Staff and the 

Planning Board. The final Landscape Plan for the site (Exhibit 81(a)) is reproduced below: 

Extended Landscaped Berm

Additional 
Buffering 

in the 
Scenic 

Easement

North 
Garage 

Expansion

Green Roof on New 
South Patient Tower 
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 Petitioner’s final plans also reflect additional plantings along the Forest Glen Road berm and 

its 40-foot extension, in accordance with Technical Staff’s recommendations.  In addition, the 

plantings will be taller at the time of planting, to satisfy the concerns of  the neighbors, as expressed 

in the testimony of Cheryl Gustitus.  3/27/09 Tr. 66-79 and 4/13/09 Tr. 38-41. 

With these changes, both Technical Staff and the Planning Board recommended approval of 

the proposal for modification of the special exception to allow the needed hospital expansion and 

additional parking.  Exhibit 32, p. 9 and Exhibit 34.  The Hearing Examiner agrees. 
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Lighting: 

With regard to lighting in residential zones, Zoning Ordinance §59-G-1.23(h) provides: 
 

Lighting in residential zones.  All outdoor lighting must be located, 
shielded, landscaped, or otherwise buffered so that no direct light intrudes into 
an adjacent residential property.  The following lighting standards must be met 
unless the Board requires different standards for a recreational facility or to 
improve public safety: 

(1) Luminaires must incorporate a glare and spill light control 
device to minimize glare and light trespass. 

(2) Lighting levels along the side and rear lot lines must not exceed 
0.1 foot candles. 

 
  The new lighting proposed by Petitioner was described by Petitioner’s civil engineer, Stephen 

Goley  (3/27/09 Tr. 264 and 4/13/09 Tr. 62-68), who indicated that Petitioner will be extending the 

current lighting scheme, fixtures, pole heights and light bulb types to the new areas to provide the 

lighting levels desired and recommended by the Illuminating Engineer Society of North America, in 

addition to complying with Technical Staff’s recommendation to maintain a light level of 0.1 

footcandles along the lot lines.   

 At the second hearing, Mr. Goley introduced an amended Photometrics and Lighting Plan 

(revised 4/7/09 - Exhibit 70).10  Based on the reduced size of the garage after Technical Staff review, 

all the lights along the eastern property line have been pulled in from the property line.  The 

relocation of those lights further away from the property line has caused the lighting levels at the 

eastern property line to go down.  Along the western edge, adjacent to Dameron Drive, there have 

also been some changes  to either eliminate or move light poles and fixtures away from the property 

line, again achieving the maximum 0.1 footcandles at the property line.  Towards the rear, the lights 

have moved back as well.  The results of these changes are displayed on a point by point plot 

showing that, in all cases, the lighting levels and footcandles at the property boundaries are 0.1 

                                                 
10  Exhibit 70 is identical to Exhibit 77(e), which was submitted by Petitioner to get copies to all interested parties. 
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footcandles or less.  The lighting fixtures that are being proposed are the same type as the existing 

lighting fixtures that are used on site.  The revised Photometrics and Lighting Plan (Exhibit 70) is 

reproduced below: 
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 In Mr. Goley’s  judgment, the lighting fixtures will not cause any glare into the neighboring 

residential communities to the west or to the north.  Technical Staff found that “[t]he new site lighting 

will not directly impact the adjoining properties [and that] . . . the lighting and landscape plan [is] 

acceptable; however, the applicant must obtain approval of a final landscape and lighting plan by M-

NCPPC technical staff before issuance of a building permit.”  Exhibit 32, p. 22.   

The Hearing Examiner finds that the relocation of the planned lighting, as described by Mr. 

Goley, results in compliance with the Zoning Ordinance’s requirement that lighting at the side and 
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rear property lines not exceed 0.1 footcandles, as demonstrated in the revised Photometrics and 

Lighting Plan (Exhibit 70). 

Signage: 

 The final item in this section concerns signage.  According to Mr. Goley (4/13/09 Tr. 74-78), 

there is one sign that will be relocated, corresponding with the relocation of the eastern entrance.  

That sign will just be picked up and moved down with the entrance.  Its new location is shown on 

both the site plan and the landscape plan, just to the east of the east entrance, in the northeastern 

corner of the site.  There will be a new signage plan prepared for wayfaring signs, but that does not 

yet exist.  Petitioner’s counsel stated that there are no additional identification signs for the hospital or 

any new illuminated signs, and that any other signage for the site would be the typical way-finding 

signs that would be approved as part of the permitting process.  A condition is recommended in Part 

V of this report requiring Petitioner to submit a final signage plan, including wayfaring and other 

signs, to the Board of Appeals prior to the issuance of any sign permits.  

3. Transportation and Parking: 

Traffic: 

 Petitioner’s expert in transportation planning and traffic engineering, Craig Hedberg, prepared 

a traffic study, addressing both local area transportation review (LATR) and a policy area mobility 

review (PAMR), which are the required types of analysis for a special exception.  The study was  

updated as of December 2008 (Exhibit 26(a)). 

 Mr. Hedberg testified (4/13/09 Tr. 80-102; 132-142) that Technical Staff gave him a list of 

seven off-site intersections to be analyzed, along with the two site driveways that intersect with 

Forest Glen Road.  He took existing peak period traffic counts at each of those intersections and 

evaluated the operations relative to the applicable policy area standards.  The intersections are listed 
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in the summary table on pages 19 – 20 of Exhibit 26(a).   He found that all intersections are operating 

under existing conditions within the congestion standard for the Kensington/Wheaton policy area, 

which is a critical lane volume (CLV) of 1600, except for the intersection of Georgia Avenue and 

Dennis Avenue which currently operates at a 1662 CLV level in the a.m. peak hour.   

 Under the background conditions, initially, there were no other approved developments that 

were identified by Transportation Staff within the study area, so the base background conditions would 

be the same as the existing conditions.  The hospital currently rents approximately 55 parking spaces 

at the Sligo Creek Golf Course, and the hospital currently operates a shuttle van between the golf 

course and the main campus.  However, the future of that lease may be in question, according to Mr. 

Hedberg, so he made a projection of the impact on the studied intersections if that parking moved to 

the hospital campus.  That projection is included in the background traffic projection listed on pp. 19-

20 of his Traffic Study.  These results are shown in a Table from the Technical Staff report (p. 11). 

 
Table 2 – Results of Intersection Capacity Analysis  

Traffic Condition 
Intersection  

Congestion 
Standard 

Weekday 
Peak-Hour Existing Background Total 

AM 1,187 1,203 1,203 1. Forest Glen Road and 
Sligo Creek Parkway 

1,600 
PM 921 912 912 
AM 928 928 928 2. Forest Glen Road and 

Dameron Drive 
1,600 

PM 871 871 871 
AM 1,507 1,507 1,507 3. Forest Glen Road and 

Georgia Avenue 
1,600 

PM 1,438 1,438 1,438 
AM 975 975 975 4. Forest Glen Road and 

Seminary Road/Capital 
View 

1,600 
PM 1,148 1,148 1,148 
AM 1,190 1,271 1,217 5. I-495 Westbound Off 

Ramp, Georgia Avenue  
1,600 

PM 1,267 1,268 1,268 
AM 1,234 1,234 1,234 6. Georgia Avenue and 

August Drive 
1,600 

PM 1,154 1,155 1,155 
AM 1,662 1,662 1,662 7. Georgia Avenue and 

Dennis Avenue 
1,600 

PM 1,441 1,443 1,443 
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 As can be seen in this Table, the additional background traffic increases the CLVs at some 

intersections, but not over the 1600 CLV congestion standard, and it did not increase the a.m. peak 

hour count at the one non-compliant intersection, Georgia Avenue and Dennis Avenue (Item #7).  That 

remained at 1662 CLV. 

 Since no additional beds or staff will be added by the proposed modifications, the projection 

of total post-development traffic volumes also remains the same as the background level CLV at all 

intersections.  Technical Staff agreed that these findings satisfy LATR.  “[S]ince the proposed 

modification of the Hospital does not result in a projected increase of new vehicle trips through this 

intersection [i.e., Georgia Avenue and Dennis Avenue], there is no increase to the measured CLV and 

thus no required mitigation to meet LATR.”  Exhibit 32, p. 12. 

 Mr. Hedberg further testified that PAMR is satisfied because the new project will not create 

any additional trips.  Even if there were a minor increase in employees as a function of  overall 

hospital operations not related specifically to these improvements, the increase in trips amounts to 

less than half a trip, which is de minimis.   

 Technical Staff agrees that PAMR required no mitigation in this case.  PAMR requires that an 

applicant in this neighborhood (the Kensington/Wheaton Policy area) mitigate 10% of their new 

vehicle trips; however, “[t]he proposed expansion of the hospital is not expected to generate new trips 

and therefore is not subject to PAMR trip mitigation measures.” Exhibit 32, p. 12.  Technical Staff 

concluded that, as long as all conditions are satisfied, “the proposed Hospital modification satisfies the 

Local Area Transportation Review (LATR) and Policy Area Mobility Review (PAMR) tests and will 

have limited impact on area roadway conditions and nearby pedestrian facilities.”  Exhibit 32, p. 12.   

 As will be discussed in Part II. D. of this report, concerns about traffic in the area were 

expressed by both the local citizens’ associations and a neighbor, Mr. Henry Clark.  Mr. Hedberg 
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discussed the transportation issues raised by Mr. Clark, and he concluded that, while they can be 

discussed in the CLC (which already exists for this special exception) and with the County, they are 

not matters that pertain to the modifications sought in this petition.  The Hearing Examiner agrees 

since the proposed changes would lead to no additional patients and no additional staff.  The only 

additional trips at the site will be caused by the possible elimination of satellite parking at the nearby 

Sligo Creek Golf course. 

 Petitioner has proposed a draft Transportation Management Plan (TMP – Exhibit 29(b)) to 

alleviate traffic and parking issues.  Petitioner has agreed to a condition requiring it to use the CLC as 

a forum to finalize the TMP, with input from Technical Staff and DOT, for submission to the Board 

of Appeals prior to release of the initial building permit.  Measures to be discussed at the CLC, as 

they relate to reducing trip generation, include a possible shuttle bus to the Glenmont Metro Station; 

the possibility of having a zip car located on campus; and ways to encourage the use of public 

transportation. 

Parking:   

The number of parking spaces required by Zoning Ordinance §59-E-3.7 for hospital 

institutions is one parking space for each 1,000 square feet of total floor area, plus one space for each 

resident doctor, plus adequate reserved parking space for visiting staff doctors, plus one space for 

each 3 employees on the shift.  Technical Staff calculated the required parking and that which the 

hospital proposes following the new construction, as follows (Exhibit 32, pp. 20-21): 

          Required  Proposed 
    

Surface Parking           337 spaces               288 spaces 
Structured Parking    1,218 spaces         1,480 spaces 
 Total                   1,555 spaces            1,768 spaces 
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While the number of proposed spaces exceeds the minimum required by the Zoning 

Ordinance, the evidence in this case is undisputed that the number of parking spaces at the hospital is  

“woefully” inadequate.  3/27/09 Tr. 101.  Cars are stack-parked throughout the facility.  The 

additional parking is intended to alleviate an existing parking problem and to avoid spillover into the 

nearby residential community.  3/27/09 Tr. 80-104. Mr. Hedberg opined that, given the site 

conditions, there is no way to handle the parking demands other than through additional structured 

parking.  4/13/09 Tr. 101.  

According to Mr. Hedberg, the demand for parking exceeds the supply now available by more 

than 200 parking spaces.  As cars come onto the site, there is a gate fronting on Forest Glen Road.  

Cars cannot find a space, and attendants have to stack the cars, which means that cars will be blocked 

in and require an attendant to move other cars to let people get their cars out.  It becomes a real 

bottleneck in the front of the hospital.  The valet parking also creates similar problems.  Petitioner is 

trying to expand the garage  in order to address these existing deficiencies and to prevent spillover 

into the neighborhood. 

 Mr. Hedberg observed that adding a net of 259 parking spaces after all the improvements on 

the campus are done, should increase the efficiency and the safety of operations on the hospital 

campus.   It will eliminate some stacking and queuing at the site and enhance the on-site pedestrian 

and vehicular circulation system. 

4. The Parking Waiver Request: 

 Petitioner proposes to place 10 parking spaces east of the South Patient Tower along the fire 

lane access drive to the rear of the building.  Petitioner indicates that a 10-foot setback waiver is 

needed because the 10 parking spaces in question will have no setback from the property line. The 
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location of the parking spaces in question can be seen on the portion of the Variance and Waiver 

Exhibit (Exhibit 29(f)) shown below: 

 

 Setbacks for special exception parking in residential zones are determined by Zoning 

Ordinance §59-E-2.83(b), which provides:  “Each parking and loading facility, including each 

entrance and exit driveway, must be set back a distance not less than the applicable building front 

and rear yard and twice the building side yard required in the zone.”  [Emphasis added.] 

 The rear-yard setback for buildings in the R-60 Zone depends on whether the building in 

question is a main building or an accessory building.  The rear-yard setback for a main building is 20 

feet, pursuant to Zoning Ordinance §59-C-1.323(b)(2).  For an accessory building, the rear-yard 

setback is 5 feet, pursuant to Zoning Ordinance §59-C-1.326(a)(3)(B).  Since §59-E-2.83(b) calls for 

a setback equal to the “applicable building” rear-yard setback, the required setback for the parking 

spaces in question would be 20 feet if the main building setback is applicable and 5 feet if the 

accessory setback is applicable. 

New South 
Patient Tower 
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 Based on the fact that the parking area in question is adjacent to the Beltway (a right-of-way 

more than 120 feet in width), Petitioner has applied a different section of the Zoning Ordinance to 

reach the conclusion that only a 10-foot parking setback waiver is needed.  Zoning Ordinance §59-E-

2.81(b)(1), referenced in the Data Tables of Petitioner’s Site Plan and in its Variance and Waiver 

Exhibit, provides: 

If a parking facility adjoins an existing or planned public right-of-way that is 120 
feet or more in width, the provision for a landscaped strip, as stated in section 59-
E-2.71, applies to the property line abutting that right-of-way in lieu of the 
residential setback. 
 

 The landscaped strip required under §59-E-2.71 is 10 feet wide.  Thus, Petitioner seeks a 10-

foot parking setback waiver. 3/27/09 Tr. 204-207.  Technical Staff refers to § 2.83(b) and not 

§2.81(b)(1), but Staff nevertheless appears to have accepted the 10-foot setback assumption without 

comment.  Exhibit 32, p. 9. One could argue either way which section is more appropriately applied 

here, and also, if one applied § 2.83(b), whether the “applicable building” setback is the main 

building setback or the accessory building setback.   The Hearing Examiner concludes that it is 

unnecessary to resolve these questions because to do so would make a distinction without a difference 

– exactly the same findings and arguments justify the waiver in either case.  

 As noted by Technical Staff, the intent of this provision is to mitigate the potential impacts of 

a parking facility on adjacent residential land uses.  In this case, however,  the eastern service drive is 

adjacent to open, undeveloped parkland.  The hiker/biker trail and parkway are located over 200 feet 

from the drive and will be screened by landscaping along the drive.  The proposed 10 parking spaces 

are adjacent to I-495, elevated above the Beltway and screened by existing vegetative growth.  Thus, 

“Staff supports the parking setback reduction.”  Exhibit 32, p. 9.  The Planning Board agreed.  

Exhibit 34. 
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 Pursuant to Zoning Ordinance §59-E-4.5, the “Board of Appeals may waive any requirement in 

this Article not necessary to accomplish the objectives in Section 59-E-4.2,” after notice to adjoining 

property owners and affected citizen associations.  The required notice was provided (Exhibits 25, 27 

and 30), and no objections were received. 

  Zoning Ordinance §59-E-4.2 provides: 

  Sec. 59-E-4.2. Parking facilities plan objectives. 
 
 A parking facility plan shall accomplish the following objectives: 
 (a) The protection of the health, safety and welfare of those who use any adjoining land or 

public road that abuts a parking facility. Such protection shall include, but shall not be limited 
to, the reasonable control of noise, glare or reflection from automobiles, automobile lights, 
parking lot lighting and automobile fumes by use of perimeter landscaping, planting, walls, 
fences or other natural features or improvements. 

 (b) The safety of pedestrians and motorists within a parking facility. 
 (c) The optimum safe circulation of traffic within the parking facility and the proper 

location of entrances and exits to public roads so as to reduce or prevent traffic congestion. 
 (d) The provision of appropriate lighting, if the parking is to be used after dark. 
  

 Petitioner’s land planner, Phil Perrine, testified that the waiver would meet all the 

requirements of §59-E-4.2.  It would maximize the utilization of opportunities to park, and provide 

parking in a way that is efficient and compatible with adjacent uses.  This parking is intended for use  

by staff of the hospital.  It is not located within the general parking area used by visitors or patients or 

anyone else coming just to visit the hospital.  The health, safety and welfare of those who use any 

adjoining land or public road that abuts the parking facility will be protected if the waiver is granted.  

Being next to the Beltway, the only adjacent users are people driving on the Beltway, and the 

Beltway is about 18 to 20 feet below where the parking would be located. The proposed location of 

these spaces would not have any adverse impacts with respect to noise, glare, reflection from 

automobiles, automobile lights, parking, lighting, or automobile fumes.   Neither the waiver nor the 

location of these parking spaces would in any way impact the safety of pedestrians and motorists 
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within the parking facility.  These spaces are relatively isolated, along the road that goes under the 

tower, so there would be few pedestrians walking around in this area.  The granting of the parking 

waiver and the location of the resulting parking spaces also would not have any adverse impacts on 

the circulation of traffic within the parking facility or ingress and egress to a public road, nor in any 

manner create any traffic congestion issues.  There is a full-width driveway adjacent to them, so they 

would not congest the use of that driveway.  The 10-foot setback also has no impact on the lighting.  

The parking spaces and waiver would not create any internal or external compatibility issues.  

3/27/09 Tr. 204-207. 

 In addition, Petitioner’s civil engineer, Stephen Goley, testified that lighting will be provided 

in the area of the parking setback waiver to ensure the safety of users of those parking spaces.  

4/13/09 Tr. 79. 

 There was no evidence contrary to Petitioner’s presentation regarding the parking waiver issue, 

and the Hearing Examiner agrees with Technical Staff’s finding that the requested parking waiver is 

justified by this record.  Therefore, the Hearing Examiner recommends the following condition in part V 

of this report: 

The requirement of Zoning Ordinance §59-E-2.8 that a parking facility be set back 
from the rear property line is hereby waived, pursuant to Zoning Ordinance §59-E-
4.5, solely with regard to ten additional parking spaces, which may be located east 
of the South Patient Tower along the fire lane access drive, adjacent to the Capital 
Beltway, without any setback from the rear property line. 
 

5. Environment and the Forest Conservation Plan: 

 Technical Staff reports (Exhibit 32, p. 12) that the subject site “is not located within a Special 

Protection Area or Primary Management Area.”  The property is in the Sligo Creek watershed, but 

there are no streams, wetlands, 100-year floodplain, or associated environmental buffers on-site.  

There is a stream and a 100-year floodplain on the adjacent park property, and the adjacent parkland 
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is protected by a Scenic Easement and extensive landscape buffering, as discussed in Part II. C. 2 of 

this report.   

 While there is no forest on site, Petitioner does have a Final Forest Conservation Plan, 

including a Tree Save Plan, approved by the Planning Board on March 12, 2009 (Exhibit 34), and 

subsequently approved in its amended form by Technical Staff on April 16, 2009 (Exhibits 77(l) – (s)), 

as is permitted by County Code §22A-11 (Exhibit 63).  Mr. Goley testified that there would be no 

conflict between the special exception and the Forest Conservation Plan that was approved by the 

Planning Board or the amendment to it approved by the Staff. 3/27/09 Tr. 254. 

 Mr. Goley also indicated that the entire site is treated for stormwater management, with 

quantity and quality control.  Those systems will be modified for the new development to be in 

compliance with the most current stormwater management regulations in Montgomery County.  The 

stormwater management facilities constructed as part of the improvements will provide higher levels 

of quality and quantity control than currently exist because the new standards are more stringent.  

3/27/09 Tr. 246-248. 

 Petitioner’s  Stormwater Management Concept Plan (Exhibits 81(l) and (m)) was found 

acceptable by the Department of Permitting Services on April 7, 2009 (Exhibit 67).  

 Finally, Technical Staff notes that Petitioner has committed to providing a green roof on the 

new South Patient Tower and a “green screen” along the east façade of the modified parking garage.    

Exhibit 32, pp. 14-15.  3/27/09 Tr. 170, 191. 

 Noise issues were discussed in Part II. C. 1. of this report.  The Hearing Examiner finds that 

Petitioner has appropriately addressed all environmental concerns in this case. 
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6.  Staff and Hours of Operation: 

As noted earlier, the Hospital operates 24 hours a day, 365 days a year, employing a total of 

2,310 nurses, allied health, and supporting staff.  This past year, the Hospital served approximately 

167,000 patients.  The nursing shifts are primarily organized around three times: (a) 7:00 am – 3:30 

pm; (b) 3:00 pm – 11:30 pm; and (c) 11:00 pm – 7:30 am.  Some nurses may work a 12-hour shift.  The 

shifts overlap by one half-hour to ensure a smooth and successful transition of the patient’s nursing care 

team.  See, Petitioner’s Statement in Support of the Special Exception Modification (Exhibit 3, pp. 6-7). 

The Hospital hosts the largest medical staff in Montgomery County, with approximately 1,300 

physicians enjoying privileges.  As the County’s only community teaching, the Hospital offers 

obstetric/gynecology, surgery, and pediatric residency programs to a total of approximately 90 

physician residents rotating throughout the year (approximately 20 at any one time).  Approximately 

50 Hospital-based physicians practice out of the Hospital each day, and approximately 125 attending 

physicians come to the campus each day to visit their patients.  Of those 125 physicians, 

approximately 50% arrive in the morning, 25% arrive at noon, and the remaining 25% arrive in the 

evening.  In addition, the Hospital offers weekly Continuing Medical Education (CME) programs for 

physicians.  Depending on the content and timing of the CME program, between 25 and 100 

physicians will attend.  See, Petitioner’s Statement in Support of the Special Exception Modification 

(Exhibit 3, pp. 6-7). 

The Petitioner has indicated that the proposed modification will not result in an increase in the 

number of patient beds in the hospital, nor in an increase in outpatients seen. The intent is to increase 

the number of private rooms and to provide additional parking.   Therefore, no additional staff is 

anticipated, and the operating hours will also remain the same.  According to Kevin Sexton, the 
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hospital’s CEO, the switch to single-patient rooms and the addition of more on-site parking will result 

in greater efficiencies in hospital operations.  3/27/09 Tr. 85. 

D.  Concerns of the Neighbors (Traffic, Screening and Construction Noise) 

 The neighborhood surrounding this site is generally supportive of the proposed modification, 

as reflected in the letters and testimony of the local citizens’ groups, the Northmont and Forest Grove 

Citizens’ Associations.   Exhibits 22 and 33 and 3/27/09 Tr. 39-50.   

 Alan Petty and Margot Cook, the representatives of these citizens’ groups, noted that the 

Hospital’s administration and its architectural consultant have worked closely with all the neighbors as 

plans were being developed over the past year.  Placing the new patient tower to the rear of the 

campus satisfied all parties.  The neighbors had hoped that the new parking would be provided further 

from Forest Glen Road, but the hospital has assured the neighbors that a berm and significant 

landscaping will make the front acceptable.  Mr. Petty and Ms. Cook recognized that an all-private-

bed facility is “imperative” in this day and age.  Once this work is completed, they hope it will be 

acknowledged by all parties that the current Silver Spring campus will have reached its maximum 

capacity. 

 In spite of their general support, three concerns were raised by the community – the impacts 

of traffic;  the need for adequate screening of the expanded garage; and anticipated construction 

noise.  However, the only witness identifying herself as being in opposition to Petitioner’s proposal 

was Cheryl Gustitus, who lives directly across Forest Glen Road from the North Parking Garage.   

 She observed that beginning with the hospital's last expansion, there were significant negative 

impacts on the neighborhood.  Ms. Gustitus therefore opposes the current proposal, which she felt 

would increase the amount of traffic on the neighborhood’s already busy streets, change the 

landscape compatibility of the hospital, increase the noise, negatively impact property values, further 
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encroach upon the park and diminish the quality of life for those who now live in the midst of one of 

the busiest hospitals in the state.  3/27/09 Tr. 66-79; 4/13/09 Tr. 38-41.   

1.  Traffic Issues: 

The concerns about traffic in the neighborhood were raised by the local Citizens’ associations, 

as well as by neighbors, Henry Clark and Cheryl Gustitus, both of whom live on Forest Glen Road. 

 Mr. Petty and Ms. Cook testified that the traffic on Forest Glen Road is “horrendous,” though 

not all due to the hospital, and the cut-throughs in the neighborhood are becoming more significant.  

3/27/09 Tr. 42-43.  The draft of the hospital's transportation management plan (TMP) stated several 

major goals, but focused almost entirely on parking, not traffic.  It is extremely important to the 

neighbors that this be addressed and that they have a chance to review the plan before it is submitted in 

final form.  That consultation is a recommended condition in Part V of this report.  They also 

expressed the hope that Holy Cross will continue to work with the community and the County on 

traffic mitigation, which will be more critical after this expansion, and that the project's planned 

additional parking spaces will be sufficient to meet the hospital's current and future needs, avoiding 

spill-over of visitor parking into the neighborhoods that is currently the case. 

Finally, Mr. Petty and Ms. Cook appealed to the County and State to make the necessary 

repairs to Forest Glen Road, which is currently in “dire straits.”  

Mr. Clark, although supportive of the Hospital’s proposed modifications, recited the serious 

traffic problem on and around Forest Glen Road.  He stated that he is more concerned about safety and 

efficiency than volume.  Mr. Clark suggested a number of possible ways to make Forest Glen Road 

safer, to improve vehicle flow and to encourage public transportation.  He asked that the County 

departments, including DOT and Park and Planning, along with Holy Cross Hospital and interested 

citizens’ groups, use the opportunity of hospital expansion to study the traffic issues raised and find 
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viable long-term, cost-effective solutions.  He noted that the Hospital is planning steps to encourage 

more use of public transport by employees, patients and visitors, and he suggested that the goals set 

should be actionable and measurable, and that the hospital should be accountable to the County and 

the neighbors for the results they get.   

While Mr. Clark made some excellent points, they are, as testified to by Petitioner’s 

transportation expert,  Craig Hedberg (4/13/09 Tr. 94-99), beyond the scope of the special exception 

modification petition before the Hearing Examiner.  Some of these suggestions should be considered 

in conjunction with finalization of the TMP and thereafter at CLC meetings. Others are matters which 

can be discussed at CLC meetings, but are within the control of the County Department of 

Transportation (DOT) and the State Highway Administration (SHA). 

One of the conditions recommended in Part V of this report calls for the review of the proposed 

TMP at CLC meetings prior to its submission in final form. 

2.  Screening of the Expanded Garage: 

 The chief concern expressed by Cheryl Gustitus relates to the need to adequately screen the 

expanded North Garage from the residents living on Forest Glen Road, so that it will be largely 

invisible from the inception.  To that end, she negotiated with Petitioner, and they agreed to revise 

their plans and to increase the amount and height of the landscaping planned for the berm on Forest 

Glen Road.  As stated by Petitioner’s Counsel in a letter dated May 4, 2009 (Exhibit 79), 

Based upon these revised plans, please be advised that HCH has represented to Ms. 
Gustitus that the proposed landscape buffer along Forest Glen Road, as initially 
planted, will provide full year-round screening of the new garage structure from 
Ms. Gustitus’ front door (this year-round screening coming from the evergreen 
plantings, with the screening enhanced during the growing seasons through 
deciduous trees which are also added for aesthetic purposes).  With this letter, we 
are also stating for the record that should the plantings proposed by the revised 
landscape plan not provide the year-round screening that has been represented to 
be in place upon initial planting by HCH, that HCH (and its consultants), working 
with Ms. Gustitus, will take such remedial actions necessary to provide the 
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screening as represented.  I have discussed my intention to memorialize this 
commitment through this letter and submission with Ms. Gustitus on Friday, May 
1, 2009, and she has expressed satisfaction with this resolution. 

 

 The Hearing Examiner has expressed Petitioner’s promise in the form of a condition 

recommended in Part V of this report.  The results of these changes can be clearly seen in the Revised 

Forest Glen Buffer Sections (Exhibit 79(f)), reproduced below: 
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 The Hearing Examiner finds that Petitioner has agreed to steps which should reasonably 

resolve Ms. Gustitus’s concerns about properly screening the expanded North Garage. 

3.  Construction Noise: 

 Mr. Petty and Ms. Cook also raised a concern about the overall disruption caused by the 

impending construction activity. They suggested that it is imperative that the hospital's representatives 

strictly enforce the hours of operation with their contractors, as well as require them to use the main 

roads for access and egress, not side streets as short cuts to avoid lights and traffic.  Both of these areas 

have been problematic in the past.   

 Ms. Gustitus suggested that the hospital be required to strictly and proactively enforce the 

Montgomery County Noise Ordinance and provide a clear means of immediate remedy should 

construction-related noise occur outside of the parameters stipulated by the ordinance.  She testified 

that the hospital has not done a good job of enforcing the noise ordinance that prohibits construction 

noise prior to 7 a.m. on weekdays and 9 a.m. on weekends.  According to Ms. Gustitus, the trucks 

tend to sit right in front of the houses on Forest Glen Road, running their engines before 7 a.m. 

because they are waiting to go into the construction site.  Providing a phone number to a security 

office at the hospital has proven to be an unsatisfactory remedy because no one in that office has any 

authority, nor are they willing to wake up any of the administration that early.   

 To meet this concern, Petitioner suggested a condition calling for the appointment of noise 

compliance contacts available “24/7.”  The Hearing Examiner has beefed up the proposed condition, 

and it now reads: 

 There must be no construction noise audible outside of the subject site before 7 
a.m. on weekdays and 9 a.m. on weekends and holidays.  Trucks connected with 
the construction must not idle on Forest Glen Road or Dameron Drive; rather they 
must be admitted to on-site staging areas to await construction duties.  The 
Petitioner must designate a noise compliance contact or contacts who will be 
available 24 hours/day, 7 days/week for questions and concerns regarding noise 
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issues and/or other construction related issues during the construction process.  
All designated compliance contacts must have the authority to immediately halt 
any conduct violative of these conditions.  This contact information, including 
available phone numbers, email addresses, and other contact information allowing 
for instant access, shall be provided to the community through the CLC and 
through a direct mailing to all persons required to receive notice of these 
proceedings prior to commencement of construction on the project. 

 The Hearing examiner finds that, with the changes agreed to by Petitioner and the conditions 

recommended in Part V of this report, all of the community concerns relating to the modifications 

proposed in Petition S-420-H have been appropriately addressed.  

 
E.  The Request for Variances 

1. The Requested Variances and the Authority of the Board of Appeals: 

 Petitioner’s request for a special exception modification to allow construction of the new 

South Patient Tower and enlargement of the North Parking Garage cannot be granted unless 

Petitioner is also granted the area variances it has requested in BOA # A-6279.11   Specifically, 

Petitioner requires a variance to permit an encroachment into the 128-foot, rear-yard setback required 

by Zoning Ordinance §59-G-2.31(3) for a 128-foot-tall building (a 128-foot variance) and an increase 

in building lot coverage to 52.4 percent (a 17.4 percent variance above the 35% building lot coverage 

permitted in the R-60 Zone). 

The special conditions for a hospital special exception, found in Zoning Ordinance §59-G-

2.31, provide, inter alia: 

(3) Setback. No portion of a building shall be nearer to the lot line than a 
distance equal to the height of that portion of the building, where the adjoining 
or nearest adjacent land is zoned single-family detached residential or is used 

                                                 
11  The variances in question are “area” variances, as distinguished from “use” variances because they relate to 
dimensional restrictions (i.e., building coverage and setbacks) rather than the nature of the use intended for the property.  
The Zoning Ordinance makes no provision for “use” variances, so only “area” variances may be considered.  A 
variance may be granted to make a special exception possible, pursuant to the holding in  Alviani v. Dixon, 365 Md. 95, 
117, 775 A. 2d 1234, 1247 (2001). 
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solely for single-family detached residences, and in all other cases not less than 
50 feet from a lot line. 
 

Because the land adjoining the subject site is zoned single-family detached residential, this 

provision requires a setback equal to the height of the proposed South Patient Tower.   The proposed 

seven-story, South Patient Tower would be 128 feet tall and would be placed directly adjacent to the 

southern property line (i.e., with no setback).  Thus, a variance of 128 feet is required. 

 The issue regarding building lot coverage is a little more complicated.  The Development 

Standards for the R-60 Zone, found in Zoning Ordinance §59-C-1.328, limit building lot coverage to 

35 percent.  Petitioner initially argued that parking garages should not be counted towards building 

lot coverage, thereby obviating the need for a variance in this regard.12  However, the Department of 

Permitting Services (DPS) determined that multi-level garages are buildings (as well as structures) 

and therefore do count towards the measure of building lot coverage (Exhibit 57).  Technical Staff 

accepted this interpretation of the Zoning Ordinance and concluded that Petitioner would require a 

17.4 percent variance because, counting the garages on site, building lot coverage would be 52.4 

percent, instead of the 35 percent required by the Zoning Ordinance.  Accordingly, Petitioner now 

seeks a 17.4 percent variance from the R-60 Zone’s building lot coverage limit. 

 While the Zoning Ordinance does not clearly indicate whether all multi-level parking 

structures are defined as buildings, it is a maxim of statutory construction that an administrative 

agency’s interpretation and application of the statute which the agency administers should ordinarily 

be given considerable weight.  As stated in Watkins v. Secretary, Dept. of Public Safety and 

                                                 
12 As stated in Petitioner’s Statement in Support of Petition For Variance (Exhibit 3, p. 15, n. 2, in Case A-6279), 
“[t}he Hospital contends that building coverage limitations (as “Building coverage” is defined in Section 59-A-2.1 
of the Zoning Ordinance) do not apply to parking structures, as a parking garage, while a “structure” is not a 
“building” as both terms are defined, and building coverage applies only to buildings, not all structures.  This 
interpretation would eliminate the need to request a variance from the 35% building coverage requirement, as 
building coverage on the Property would only be 33.9%. . . .”   
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Correctional Services, 377 Md. 34, 46, 831 A.2d 1079, 1086 (2003), “We must respect the expertise 

of the agency and accord deference to its interpretation of a statute that it administers.”   

Thus, DPS’s interpretation of the Zoning Ordinance must be given considerable weight, and 

Petitioner has not elected to appeal its determination in this instance.   The Hearing Examiner agrees 

with DPS’s interpretation, as it applies to this case, because the multi-level parking structures in 

question have portions which clearly extend above grade at some locations.  The Southwest Garage 

has at least one level above grade.  Although the top level of the North Garage is at grade along 

Forest Glen Road, some of its lower levels are above grade on the eastern property line, due to the 

decline in ground elevations to the east.  3/27/09 Tr. 177-182.  The Hearing Examiner does not rule 

out the possibility that a multi-level parking structure, with no substantial part above grade, could be 

considered a “non-building” for purposes of determining building lot coverage because, in such a 

case, it would be visually analogous to a parking lot, and thus would not have the zoning impact of a 

normal building.  Nevertheless, that is not the case here.  In this situation, the Hearing Examiner finds 

that the parking structures do count towards building coverage, and Petitioner requires a 17.4 percent 

building lot coverage variance to qualify for the special exception modification it seeks. 

 The statutory criteria for obtaining a variance in Montgomery County are set forth in Zoning 

Ordinance §59-G-3.1: 

Sec. 59-G-3.1. Authority-Board of Appeals. 

The board of appeals may grant petitions for variances as authorized in section 
59-A-4.11(b) upon proof by a preponderance of the evidence that: 
 
 (a) By reason of exceptional narrowness, shallowness, shape, 
topographical conditions, or other extraordinary situations or conditions peculiar 
to a specific parcel of property, the strict application of these regulations would 
result in peculiar or unusual practical difficulties to, or exceptional or undue 
hardship upon, the owner of such property; 
 (b) Such variance is the minimum reasonably necessary to overcome 
the aforesaid exceptional conditions; 
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 (c) Such variance can be granted without substantial impairment to the 
intent, purpose and integrity of the general plan or any duly adopted and approved 
area master plan affecting the subject property; and 
 (d) Such variance will not be detrimental to the use and enjoyment of 
adjoining or neighboring properties. These provisions, however, shall not permit 
the board to grant any variance to any setback or yard requirements for property 
zoned for commercial or industrial purposes when such property abuts or 
immediately adjoins any property zoned for residential purposes unless such 
residential property is proposed for commercial or industrial use on an adopted 
master plan. These provisions shall not be construed to permit the board, under 
the guise of a variance, to authorize a use of land not otherwise permitted. 
 (e) Any allegation of error or any appeal from any action, inaction, 
order or decisions pertaining to calculation of building height or approved floor 
area ratio (FAR) standard shall be considered according to the provisions 
governing appeals for a variance (section 59-G-3.1), rather than as an 
administrative appeal (section 59-A-4.11(c)). 
 
   * * * 

Petitioner, Technical Staff, the Planning Board and all of the witnesses testifying with regard to 

the variance application, including community witnesses, Wayne Goldstein (4/13/09 Tr. 146-158) and 

Margot Cook (3/27/09 Tr. 227), urged approval of the requested variances.  Though initially skeptical, 

the Hearing Examiner is now persuaded that the requested variances would meet the statutory 

requirements for granting them and that they would be appropriate, based on the entire record in this 

case.  They would also serve the public interest by allowing a needed hospital modernization.   

2.  Uniqueness: 

The Hearing Examiner’s preliminary concern stemmed from the language in Cromwell v. 

Ward, 102 Md. App. 691, 651 A. 2d 424 (1995), a case oft-cited with regard to variance issues.  The 

Cromwell opinion makes it clear that the evidence must establish the unique characteristics of the site 

itself before addressing the practical difficulties the site conditions will create. Id., 102 Md. App. at 

695.  One tends to think of site conditions as relating to physical characteristics, such as shape and 

topography, but the applicable provision of the Zoning Ordinance also refers to “other extraordinary 

situations or conditions peculiar to a specific parcel of property.”  Here, the site is not narrow, 
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shallow or shaped oddly, compared to surrounding properties, nor is its topography particularly 

difficult.  Thus, the question is whether there are other extraordinary situations or conditions peculiar 

to the subject site which satisfy the uniqueness criterion. 

What can constitute “uniqueness” of a site for this purpose was well summarized by the 

Maryland Court of Special Appeals in North v. St. Mary's County, 99 Md. App. 502, 514, 638 A.2d 

1175 (1994), 

“Uniqueness” of a property for zoning purposes requires that the subject property 
have an inherent characteristic not shared by other properties in the area, i.e., its 
shape, topography, subsurface condition, environmental factors, historical 
significance, access or non-access to navigable waters, practical restrictions 
imposed by abutting properties (such as obstructions) or other similar restrictions.  
. . . 

 
Clearly, then, more than physical characteristics of the site come into play in determining 

“uniqueness.”  Utilizing this approach, the Board of Appeals has previously held that non-physical 

site conditions can serve as “conditions peculiar to a specific parcel of property” for purposes of 

determining eligibility for a variance.  Examples are: 

 In the Petition of William Karas, BOA # A-6152 (effective 10/27/06), the Board 
granted a setback variance where the required established building line (EBL) was in 
direct conflict with the goals and requirements of the Historic District Master Plan.  
The Board found that the location of the hospital in the Capital View historic district 
“is a unique circumstance affecting and constraining development of the subject site.”  

 In the Petition of Carol Lindeman, BOA # A-6146 (effective 10/12/06), the Board 
granted a setback variance, based on its finding that the uniqueness of the property 
was its location in Takoma Park’s historic district, the fact that it is surrounded by 
outstanding historic resources, and that the property is subject to very specific 
guidelines contained in the Takoma Park historic master plan in order to maintain 
consistency with other outstanding resources in the historic district 

 In the Petition of Peter and Sheila Blake, BOA # A-6040 (effective 2/12/05), the 
Board granted a variance because the Takoma Park Tree Ordinance prevented the 
owners from construction on their site near some protected trees on adjoining land, in 
order to protect the root systems of the trees.  The Board found “that the application 
of the City of Takoma Park’s tree ordinance to this property constitutes an 
exceptional circumstance peculiar to the property and that the strict application of the 
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zoning regulations would result in practical difficulties to, and an undue hardship 
upon the property owners.” 

A number of factors lead the Hearing Examiner to conclude that the subject site also satisfies 

the uniqueness criterion.  The Hospital confronts residential properties on its west and north, and is 

adjacent to the Capital Beltway (I-495) on its south and Sligo Creek Park (with its Scenic Easement 

to protect the park) on its east, all of which result in impediments on the site.  The proximity of the 

confronting residential developments impose limits on the subject site through the applicable master 

plan, which will be discussed below; the adjacent Beltway physically limits expansion and creates 

very high traffic noise levels which must be addressed on site (See report of Petitioner’s acoustics 

expert -Exhibit 36(a)); and the Scenic Easement poses restrictions and conditions on the use of the 

site along its eastern property line.  Perhaps even more important, the applicable master plan, the 

Forest Glen Sector Plan, approved and adopted in July 1996, specifically addresses the subject site 

and contains recommendations which severely limit flexibility in the use of the property.   

Zoning Ordinance §59-G-1.21(a)(3) requires the Hearing Examiner and the Board of Appeals 

to find that the special exception “[w]ill be consistent with the general plan for the physical 

development of the District, including any master plan adopted by the Commission.”  Master plans 

often have little impact in a modification case because the underlying special exception is already 

established; however, in this case, the recommendations in the Sector Plan do make a difference 

because they constitute “other extraordinary situations or conditions peculiar to [this] specific parcel 

of property.”     

 The Forest Glen Sector Plan (Exhibit 60) discusses the Holy Cross Hospital site on pages 15 

through 23.  It recommends striking a balance which would allow Hospital expansion but avoid 

destabilizing the neighborhood by keeping any hospital expansion within its present boundaries.  

The Plan’s objective is to “[e]nsure that new development is compatible with the character of the 
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existing residential neighborhood.”  Plan page 23.  To accomplish this objective, the Sector Plan set 

forth the following “guidelines and limitations” which apply only to the subject site (p. 23): 

 Development will be on the existing hospital campus only.  
 
 The building(s) may contain up to 80,000 square feet and additional parking 

associated with the facility.  
 

 Any building along Forest Glen Road should not exceed 4 stories. If the building 
is located along Forest Glen Road, architectural details should be used to 
minimize the perceived height and mass of the building. Use of materials, such as 
brick, that are compatible with the residential neighborhood along Forest Glen 
Road are encouraged.  
 

 A building of up to 8 stories may be constructed if it is located toward the rear 
and eastern edge of the site, along Sligo Creek Park, if absolutely necessary. 
Adjustments to the scenic easement (or removing the easement altogether) may be 
permitted in order to lower the height of the buildings or otherwise reduce the 
impact of the hospital on the surrounding neighborhood. 
 

 Additional parking should be located on the existing hospital campus (or in 
satellite facilities located in non-residential areas) and designed as efficiently as 
possible to minimize its height and visual impact on the surrounding 
neighborhoods, also taking into account such factors as Holy Cross’ needs for 
technological expansion and concerns about emergency room access. 
 
 
The Hearing Examiner concludes that the restrictions on the site posed by the beltway on the 

south, Sligo Park on the east and the language of the Master Plan constitute “conditions peculiar to a 

specific parcel of property” and thereby satisfy the “uniqueness” criterion. 

3.  Practical Difficulties and Minimum Variance Necessary: 

 The practical difficulty these conditions create is that, given the functional needs of the 

hospital, they severely limit the locations on the site where the needed facilities can be placed.  The 

existing hospital wings could not be increased in height to provide the needed space because neither 

tower is structurally capable of supporting additional floors.  4/13/09 Tr. 108.  Petitioner’s architect, 

Philip Tobey, testified to his efforts to find other locations on site for the proposed modifications.  

3/27/09 Tr. 117; 4/13/09 Tr. 105-113.  To do so, he put together 3-D models and presented them at 
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community meetings as possible alternatives.  Photographs of two such models (Exhibits 73 and 74) 

are shown below:  

 

 These other locations were unacceptable because they located too much mass near residential 

areas and did not adequately access the rest of the hospital from a functional standpoint.  4/13/09 Tr. 

115-120.  There are also minimum size requirements to insure proper functionality for the expanded 

hospital.  The new patient tower must have at least 30 beds on a floor because that is the optimum 

size for a nursing unit.  3/27/09 Tr. 118-119.  There must also be connectivity to the rest of the 

hospital.  3/27/09 Tr. 116.   

 As shown in Petitioner’s 3-D model (Exhibit 71), and in the Petitioner’s Transverse Section 

(Exhibit 11(k)) and Second Floor Composite Plan (Exhibit 5(l)) reproduced on page 20 of this report, 

the final location chosen for the South Tower allows it to connect directly back to the core of the 

hospital complex, which enables the tower to be supported optimally.  There is a direct relationship 

between the surgical suite in the existing building and an expanded pre- and post-operative space 

adjacent to it. 3/27/09 Tr. 119-121. 

 The restrictions contained in the Sector Plan, which limit the height of any building along 

Forest Glen Road to four stories, made the northern location along Forest Glen Road unacceptable, 

New Patient Tower at 
Different Locations 
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given the hospital’s need for at least a seven-story structure to provide adequate additional bed space, 

connectivity and functionality.  The Sector Plan (page 23) expressly permitted up to an eight-story 

structure along the rear (southern) part of the site.  It also allowed such a structure along the eastern 

edge of the site, near Sligo Creek Park, but only “if absolutely necessary.”  The Sector Plan does not 

permit such a tall structure anywhere else on the site.  Thus, the Sector Plan restrictions and the 

limitations posed by proximity to Sligo Creek Park and residential areas create “practical difficulties” 

for Petitioner, unless the new South Tower is located where the requested setback variance will be 

required, along the southern property line, adjacent to the Capital Beltway and away from residences 

and parklands.  The Hearing Examiner finds, as well, that these improvements and the variances 

being requested are the minimum reasonably necessary for the hospital to address the health needs of 

the community, as testified by Petitioner’s architect, Philip Tobey.  3/27/09 Tr. 167; 4/13/09 Tr. 123. 

 The Sector Plan restrictions and the limitations posed by proximity to Sligo Creek Park and 

residential areas also create “practical difficulties” for Petitioner’s efforts to provide the needed 

additional parking on campus.  The need for that additional parking was amply demonstrated in the 

record.  It is undisputed that the number of parking spaces at the hospital is  “woefully” inadequate.  

3/27/09 Tr. 101.  Cars are stack-parked throughout the facility and spill over into the community.  

3/27/09 Tr. 80-104;  4/13/09 Tr. 142-146.  Petitioner’s transportation expert, Craig Hedberg, testified 

that, given the site conditions, there is no way to handle the parking demands other than through 

additional structured parking.  4/13/09 Tr. 101.  Such additional parking is permitted by the Sector 

Plan, but it must be designed “to minimize its height and visual impact on the surrounding 

neighborhoods . . ..” Sector Plan, p. 23.   

 Petitioner considered expanding its on-site parking in ways that would not increase building 

lot coverage, such as adding parking spaces to the existing Southwest Garage (adjacent to Dameron 
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Drive).  Unfortunately, it cannot be expanded vertically because it was not designed for that 

additional load.  It would therefore have to be torn down and rebuilt, creating a large expense and an 

unacceptable dislocation of available parking for a long time.  3/27/09 Tr. 123-124.   Going further 

underground was also prohibitively expensive.     

 The alternative of adding a long, narrow  parking facility east of the eastern access road was 

proposed by Petitioner, but that was rejected by Technical Staff.  3/27/09 Tr. 125-128; 4/13/09 Tr. 

114-115.  That alternative is shown below (left-hand panel), along with a second garage proposal and 

the final North Garage expansion plan (right-hand panel)  agreed to by Technical Staff and the 

Planning Board (Exhibit 48): 

 

 As stated by Petitioner’s land planner, Phil Perrine, the proposed improvements could not 

reasonably be built elsewhere on this site and achieve the numerous goals, objectives, requirements 

Final 
Garage 

Proposal

First 
Garage 

Proposal 
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and restrictions which apply.  3/27/09 Tr. 225-226.  These are extraordinary situations and conditions 

peculiar to the property which result in unusual practical difficulties to Holy Cross Hospital.  

Technical Staff also found  “that the reduced setback and increased building coverage are justified 

due to the restricted amount of land available and the need for the expansion to be located to the south 

and east in order to conform to the Sector Plan recommendations.”  Exhibit 32, pp. 7-8. 

 The Hearing Examiner finds that the practical difficulties created by the Sector Plan 

restrictions and the limitations posed by the site’s proximity to Sligo Creek Park and residential areas 

require Petitioner to create a new South Patient Tower and to locate additional needed parking in an 

expanded parking facility, which together will increase building lot coverage to 52.4%, thereby 

justifying a variance of 17.4% above the 35% standard for the R-60 Zone.  These improvements and 

the variances being requested are the minimum reasonably necessary for the hospital to address its 

needs and to provide adequate parking for the facility, as testified by Petitioner’s land planner, Phil 

Perrine.  3/27/09 Tr. 225. 

4.  Consistency with the Master Plan and Impact on the Neighbors: 

 The third and fourth criteria for granting a variance call for a determination that the requested 

variances will not impair the intent, purpose and integrity of  the applicable master plan and that they 

will not be detrimental to the use and enjoyment of adjoining or neighboring properties.  The 

evidence in this case amply supports such a finding. 

 As discussed above, the planned modifications to the subject site were designed and located 

specifically to comply with objectives and recommendations set forth in the Forest Glen Sector Plan.  

As stated by Mr. Perrine, the planned modifications “implement the guidelines of that master plan” 

and “they achieve the compatible relationship . . . of the hospital’s expansion to the neighborhood that 
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the sector plan sought to achieve.”  3/27/09 Tr. 227.  Technical Staff agreed, concluding that “the 

proposed application is consistent with the Forest Glen Sector Plan.”  Exhibit 32, p. 10. 

 The testimony of the Northmont and Forest Grove Citizens’ Associations also supported the 

modification petition, evidencing the fact that Petitioner’s proposals will not be detrimental to the use 

and enjoyment of adjoining or neighboring properties.  3/27/09 Tr. 39-50.  The concerns expressed by 

the community regarding traffic, screening of the expanded garage and construction noise have all 

been appropriately addressed by Petitioner and by conditions recommended in Part V of this report, 

as discussed at length in Part II.D. of this report.   

 The Hearing examiner finds that, since the proposed modifications will not increase the 

hospital’s patient load or staffing, they should create no additional burden upon the community.  

While there may be a small increase in the CLVs at some intersections from the possible loss of  

satellite parking at the Sligo Creek Golf Course, there is no indication that these effects will burden 

the neighborhood.  The evidence is that the increase in parking available on site will improve 

vehicular and pedestrian circulation, will make parking on the hospital campus more efficient and 

will avoid spillovers of hospital parking into the community.  4/13/09 Tr. 90-93, 134-136.  Moving 

the eastern driveway 90 feet further to the east will also improve safety by increasing sight distances 

from the driveway entrance.  4/13/09 Tr. 90-91. 

 In sum, the evidence establishes that the criteria specified in Zoning Ordinance §59-G-3.1 will 

be met.  The site is subject to extraordinary situations and conditions peculiar to this property; as a 

result, the strict application of the zoning regulations would result in unusual practical difficulties; the 

variances sought are the minimum reasonably necessary; they will be consistent with the applicable 

master plan; and they will not be detrimental to adjoining or neighborhood properties.  The Hearing 

Examiner therefore concludes that the requested variances should be granted. 
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III. SUMMARY OF THE HEARING 

 The public hearing began on March 27, 2009, and was completed on April 13, 2009.  Petitioner 

called seven witnesses in all.    At the beginning of the hearing, the Hearing Examiner announced that 

Petitioner had filed documents in the days before the hearing, so the record would be kept open at least 

ten days after the hearing for commentary.  3/27/09 Tr. 8-9.  The Hearing Examiner also outlined issues 

of concern to him in the case, and there was some discussion of relevant legal issues. 

 Two civic associations, the Northmont and Forest Grove Citizens’ Associations, testified, both 

in support of the petition.  One neighbor, Henry Clark, testified in support of the petition, though 

raising concerns about traffic, and another neighbor, Cheryl Gustitus, testified in opposition.  Another 

member of the community, Wayne Goldstein, testified in support of the petition, directly addressing 

the variance issues in the case.  Martin Klauber, People’s Counsel for Montgomery County, 

participated in both days of the hearing and expressed his support for the proposed special exception 

modification, the variance and the parking waiver.  4/13/09 Tr. 175.  The record was held open until 

May 4, 2009, for additional filings by Petitioner and responses thereto. 

 To avoid confusion, the testimony at each hearing is summarized separately below.  

References to the transcript of the March 27, 2009 hearing are designated “3/27/09 Tr. xx,” and 

references to the April 13, 2009 hearing transcript are designated “4/13/09 Tr. xx.” 

The March 27, 2009 Hearing: 

A.  Petitioner’s Case 

 Petitioner called five witnesses at the March 27 hearing: Kevin Sexton, Holy Cross President 

and CEO; Philip Tobey, an architect; Kevin Miller, an acoustical engineer; Philip Perrine, a land 

planner; and Stephen Goley, a civil engineer.   
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1. Kevin Sexton (3/2709 Tr. 80-103): 

 Kevin Sexton testified that he is the President and CEO of Holy Cross Hospital.  He described 

Petitioner as a large community hospital, which does a significant amount of teaching, as well.  There 

is a large medical staff, but a very limited number of physicians are actually employed by the hospital.  

Petitioner has  a very large number of nurses and many other employees. 

 Mr. Sexton stated that healthcare has three big issues –  access to care, cost of the care and the 

quality of the care.  He outlined the impacts of those issues on the national healthcare system. Because 

there will be an enormous growth in the people who need healthcare services, Petitioner is trying to 

balance the general healthcare needs with the immediate community's needs.  Petitioner’s plan is to 

make the hospital more efficient, partly by converting to private rooms and other modifications 

planned here.  In addition, Petitioner seeks to open another hospital at another site and operates 

primary care clinics in the County. 

 Mr. Sexton  further testified that the reason Petitioner is switching to private rooms is that it 

has become the standard in healthcare.  It helps in infection control and makes hospitals inherently 

more efficient.  The standard is set forth in the AIA Guidelines.  The addition of parking was also a 

balancing act between the hospital’s needs and those of the community.  He is committed to working 

with the community, and in particular, with the community liaison council to address issues of 

transportation and construction management. 

  Petitioner has no additional long range plans for this site, and has been selling the homes it 

owned across Dameron Drive (about a dozen of them). 

 According to Mr. Sexton, in addition to the local zoning approvals, the size and scope of the 

project requires a Certificate of Need from the State, and Petitioner is in that process.   

  Mr. Sexton further testified that neither new beds nor outpatient capacity is being added in this 
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modification, so there is nothing inherent in this project that would increase the number of employees.  

While there will be more square footage, it will be newer and easier to maintain.  The number of 

nurses is tied to the number of beds.  

 If the Board grants approval of the applications, Petitioner will construct and operate the 

improvements in accordance and full compliance with the plans and specifications submitted with the 

applications and any conditions that are imposed by the Board of Appeals. 

 Mr. Sexton was asked on cross-examination why Petitioner needed so many additional parking 

spaces if Petitioner is not expanding either the number of employees or the number inpatients and 

outpatients.  He responded that parking at Holy cross is “woefully undersized today.”  Cars are stack-

parked throughout the facility.  If there is one complaint he gets more than any other complaint from 

the people who come to Holy Cross, it is that there is not enough parking.   So the additional parking is 

intended to alleviate an existing parking problem and to avoid spillover into the nearby residential 

community.  Adding additional parking on campus is an advantage to the community as well as to the 

hospital. 

2. Philip Tobey (3/27/09 Tr. 104-135; 155-172): 

 Philip Tobey testified as an expert in architecture.  He developed a master plan for the site and 

his firm is providing the architectural and most of the engineering. He explained that the AIA 

Guidelines is issued by the American Institute of Architects. 

 Mr. Tobey identified Exhibit 45 as an aerial photo showing the hospital as it presently exists.  

He noted that the site is a very constrained 14.2 acres, bounded by Forest Glen Road on the north, 

Dameron Drive on the west, the Beltway on the south and the park on the east.  There are three major 

entry points to the site, one off Dameron Drive and two off Forest Glen Road.    The main entrance to 

the hospital is off of Forest Glen, more or less in the center of the site. It is the westernmost entry on 
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Forest Glen. The second and most easterly entrance is the entrance that provides access to the 

emergency department, to the professional office building and for all service vehicles moving around 

to the south side of the hospital.  So all vehicles providing material and removing material from the 

hospital utilize the easternmost road.  The western entrance off of Dameron essentially provides 

access to the parking at that end of the site, and one can move between the western entrance and the 

front door through the site on surface parking.  There's a major parking garage on Dameron, on the 

west side of the complex, and there's a surface lot on the northwest corner of the site between, on the 

corner of Dameron and Forest Glen near the main entrance.  Off of the main entrance, you can access 

the next large parking garage, which is in the front of the hospital, and then a series of individual 

surface parking lots along the eastern edge and miscellaneous parking along the south which is 

primarily used by staff that use the hospital on a daily basis.  

 The goals of the expansion are to maximize the number of single patient rooms at Holy Cross, 

which requires finding a place to house approximately 180 new single-patient rooms on the site, and 

to deal with the parking problem.  One of the problems was to determine how best to connect the new 

patient tower back to the existing hospital in terms of service and supply, patient flow, movement of 

staff and so forth.   

 He examined the entire site for opportunities for this tower, examining various possibilities, 

including the feasibility of actually tearing down the Dameron Street garage, which is on the western 

end of the site, rebuilding the garage elsewhere and locating a tower on the western end of the 

complex.  He also examined a third location, in the northwest quadrant of the entire property on the 

front of the hospital, on what is currently the surface parking lot.  In each of these three cases, he 

considered connectivity issues and the possible impact on the neighborhood of an additional mass 

from the new patient tower.  In the end, the south tower location proved to be the most effective 
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solution.  

  The new wing must have at least 30 beds on a floor because that is the optimum size for a 

nursing unit.  There must be connectivity.  As shown in the rendered Site Plan (Exhibit 46), the south 

tower connects directly back to the core of the hospital complex ,which enables the tower to be 

supported optimally.  There's a direct relationship on one floor between the surgical suite in the 

existing building and an expanded pre- and post-operative space adjacent to it. 

  The south tower consists of seven floors, six floors of 30 patient beds each and one floor of 

expanded surgery.  Directly underneath it, in addition to a pass-through connection underneath the 

building, is a new central utility plant. The old one will be removed.  The south tower location also is 

the optimal location in terms of  the mass of that building in relationship to the existing residential 

areas.  And so clearly, that had neighborhood support.  The project has been commended by Parks 

and Planning and the County for the architecture of the building.   

 Mr. Tobey also considered various alternatives for the parking expansion, such as possibly 

expanding the Dameron Street garage that exists on the west, which became prohibitively expensive 

because it would have to be taken down and rebuilt. He also examined the idea and the feasibility of a 

parking garage in the northwest corner of the site on what is now currently the surface lot.  Building it 

on the surface at that location was not acceptable to the neighbors, and building it underground would 

have been prohibitively expensive.  Any parking underground runs at about 45 to $50,000 per space, 

whereas above-ground runs about $20,000 a space. 

 He then turned to a third alternative location, at the northeast end of the site toward the park. 

Exhibit 48 shows the three possible designs considered at that location.  After review by Technical 

Staff, the final form at the right side of the exhibit was accepted for that location. That alternative 

takes the existing north parking structure, which is on the front of the building, and simply expands it 
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horizontally to the east. Technical Staff did not allow it to expand as far as Petitioner proposed in the 

middle design because of excessive encroachment into the scenic easement and inadequate screening. 

The garage that is now being proposed would have approximately 303 spaces, which yields a net gain 

of about 259 new spaces upon the entire site.  The final design of the garage has a very minor 

encroachment into the scenic easement and is designed to extend the north parking structure with four 

horizontal bays. 

 Mr. Tobey then described the screening for the garage as viewed from the  Scenic Easement 

in Exhibit 49.  Exhibit 50 shows the landscape buffering of the expanded garage along Forest Glen 

Road.  He noted that you can barely see the garage that currently exists behind the berm and 

landscaping.  Petitioner is proposing to extend the berm utilizing the same types of planting on that 

berm and mature trees will be used so that the existing berm and new berm appear to be as a whole.   

 Mr. Toby further testified that the design for the south patient tower will meet the applicable 

noise mitigation requirements and maintain interior noise levels below 45 dBA-LDN.  It will also 

adhere to the County's exterior noise ordinance requirements. 

 The additions will be constructed in phases, and the phasing plan will be crafted in 

consultation with the community liaison council (CLC).  Exhibit 52 is the current phasing plan. 

 Mr. Tobey described the location of the parking and the reasons for the parking waiver 

request.  The parking waiver is a request for 10 spaces on the southeast face of the site against the 

property line adjacent to the Beltway.  Petitioner is requesting a 10-foot waiver.  In Mr. Tobey’s 

opinion, the granting of this waiver would not have any adverse impacts internally or externally. 

Also in his expert opinion, the special exception modification would be in harmony with the general 

character of the surrounding neighborhood considering population density, design scale and bulk of 

the proposed structure, intensity and character of activity, traffic and parking conditions and the 
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number of similar uses.  He also testified as to compliance with the other general conditions for 

granting a special exception and stated that, from an architectural standpoint, the proposed special 

exception modification and development are suitable for this site and compatible with the 

surrounding neighborhood. 

 Mr. Tobey further testified that Petitioner is requesting two variances.  One pertains to the rear 

setback requirement.  The proposed south tower sits against the property line and against the Beltway, 

and the variance Petitioner seeks would permit it in that location.  Otherwise, a setback equivalent to 

the height of the building would be required, and that would be impossible in this location.  Petitioner  

would not be able to achieve a tower of any kind in that location absent the variance.  The other 

variance pertains to maximum building coverage as it relates to the garage expansion.  Mr. Tobey 

opined that the proposed improvements cannot reasonably be built elsewhere on this site and achieve 

the numerous goals and objectives, while  meeting all requirements and restrictions.  In his opinion, 

the strict application of the rear setback and building coverage regulations, if applied to this property, 

would result in peculiar or unusual practical difficulties to the hospital.  It would preclude both the 

south tower and the expanded parking facility.  He also opined that the requested variances are the 

minimum reasonably necessary to overcome these problems. 

3. Kevin Miller (3/27/09 Tr. 136-154; 164):  

 Kevin Miller testified as an expert in acoustics.  He is familiar with both the property and the 

surrounding area of the site.  He is also familiar with the current operations of the hospital and 

specifically, the existing conditions, both internal and external to the hospital property that relate to 

noise generation and possible needs for attenuation measures.  His firm conducted analyses of 

existing and future noise sources to help propose mitigation strategies. 
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 Exhibit 36(a), is a Traffic Noise Measurement Analysis, Noise Impact Assessment and 

Mitigation Recommendations dated September 23, 2008, that prepared under his supervision.  He 

also prepared a letter dated March 23, 2009 (Exhibit 51).  It is entitled “Holy Cross Hospital Potential 

Building Noise on Hospital and Surrounding Community.” 

The “dBA LDN” is the descriptor used predominantly for transportation noise impact.  The 

label “dBA” is the predominant descriptor used for noise codes and noise ordinances.  Both of those 

are fairly universal throughout the country.  LDN, stands for day/night average. 

The term “dBA LDN”  stands for a 24-hour average with a penalty at nighttime, recognizing 

that humans are more sensitive to noise at nighttime.  This dBA LDN standard was actually 

originally established by HUD, and Montgomery County has adopted it in Technical Staff’s 

memorandum regarding transportation noise impacts. 

The standard simplistically states that if you're under 65 dBA LDN outdoors, you're not 

considered noise impacted.  If you're over 65 dBA LDN, you're considered noise impacted and then 

the intent is to address it in whatever methods are necessary so that the resulting receivers are not 

impacted.  Generally speaking, for this kind of project, the design intent is to not allow traffic to 

create noise exceeding 45 dBA LDN inside the hospital, the rationale being that normal building 

construction is assumed to provide a 20 dBA LDN reduction.  Hence, if you're less than 65 dBA 

LDN outside, they say you're not impacted because you will be less than 45 dBA LDN inside.  

Petitioner’s obligation for the new proposed facility would be to make sure that the interior of that 

facility does not exceed 45 dBA LDN inside. 

His measurement of the current existing traffic noise levels and any extrapolated likely 

increase over time in this vicinity came up with a nominal 80 dBA LDN  exterior noise level at the 

building face, which is fairly substantial.  Hence, the site would be considered noise impacted by 
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the definitions in the HUD and of the County and hence, noise mitigation measures would be 

necessary on the building face to make sure that noise levels inside do not exceed 45 dBA LDN. 

The building is still in the very early phases, so he did a preliminary analysis to pass along 

to the design team saying that the preliminary analysis indicates that the windows will need to 

maintain a nominal 40 STC (sound transmission class) performance to maintain 45 dBA LDN 

inside.  This will be reviewed further as the building progresses.  

In addition to considering the traffic from the Beltway and other traffic noise generators, 

Mr. Miller also analyzed noise generators that will be associated with the new proposed 

improvements, such as generators, oxygen supply, exhaust fans in the garage and the like. 

So the other consideration is any site noise that is generated by the site itself, that would be 

outdoor sources such as the emergency generators and garage exhaust fans.  We understand that the 

oxygen tank farm was brought up also.  It's never been a problem, to my knowledge, in the past but 

we were asked to address it so we looked at it and we understand that it is not a noise generating 

source but if it becomes one, it's something we would have to address.  And other sources would be 

the main air handlers that could reside on the roof and/or the power plant at the basement that was 

described earlier.  All of these are potential noise sources to the building exterior and to the interior, 

and all of them would have to be addressed.   It is part of Petitioner’s obligation to make sure that 

noise sources of the hospital that are exposed to the exterior do not exceed the Montgomery Noise 

Code at the property line, which was 65 day and 55 night. 

Mr. Miller testified that he will continue to work with the design team to ensure that the 

County's noise ordinance for noise leaving the site will comply with the County's noise ordinance. 

Mr. Miller explained that when noise is already at a given level and you add the noise that 

would be produced from HVAC or any other machinery that produces noise, the perceived noise is 

determined in the following way: 
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A three decibel change, up or down, is twice or half the energy, which means a hi-fi amp 

going from 5 watts to 10 watts or 5 watts to 2.5 watts.  But subjectively, humans can barely 

perceive a three decibel change.  If there are two noise sources that are 65 dB, they don't add up to 

130 DB.  They end up with 68 dB.  That's the way logarithms add.  

Because it's logarithmic, if there is a noise source that is meeting the Code, for example, at 

55 dBA and there is a traffic noise source at 70 dBA, the 55 dBA source adds essentially nothing.  

If there's a 10 dB variation between two sources, the combination would be perhaps a half a dB 

louder than the louder one.  A 10 decibel change is necessary to double the sound perception. 

Sound juries determined that a 10 decibel increase, on the average, will cause people to say it is 

twice as loud. 

Mr. Miller further testified that if mitigation measures he is proposing are adhered to, the 

special exception modification will not cause any objectionable noise or vibrations at the subject 

site.  3/27/09 Tr. 164. 
 

4. Phil Perrine (3/27/09 Tr. 172-238):  

 Phil Perrine testified as an expert in land planning.  He is familiar with the site and hospital 

operations and plans.  Mr. Perrine analyzed the proposal and prepared a land planning report, 

addressing the special exception requirements that are involved and the parking waiver and the 

variance requirements of the ordinance.  He noted that there is an eight-story west wing of the 

hospital and a six-story east wing on the hospital.  There is also a physicians specialist wing added 

on, east of the east wing.  The North Garage has one level at grade and a three levels below grade, 

while the Dameron Drive Southwest Garage has five levels. 
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 Mr. Perrine argued that the North Garage should not count towards building coverage because 

it does not have a roof.  Its top level is at grade on the western end, but he admitted that on the eastern 

end, the top level is well above grade.   

 Mr. Perrine described the surrounding property as, by and large, a single-family detached 

neighborhood in the R-60 Zone, adjacent to the Beltway, Forest Glen and Sligo Creek Parkway.  To 

the north of Forest Glen Road is the Forest Grove Elementary School.  It's site is now leased by Holy 

Cross Hospital for some health-related services.  In terms of the surrounding neighborhood, he 

suggested Georgia Avenue, I-495 and Sligo Creek and then Belvedere Boulevard, which is a divided 

medium road to the north, that kind of encapsulates that Northmont community.  The Staff stopped at 

Myrtle Road, but he goes further to the north because that was historically the neighborhood that had 

been adopted. That was the only difference.  3/27/09 Tr. 182-183.  Either one, by and large, is a 

single-family detached community, and the only thing other than the hospital actually is the Forest 

Grove Elementary School. 

 Mr. Perrine further testified that the proposed improvements conform to the Forest Glen 

Sector Plan.  The Sector Plan adopted in 1996 had some constraints on hospital expansion.  On page 

15 the Sector Plan observes that the hospital is an important resource to the region and to the 

immediate community.  It is the only teaching hospital in the County, and it treats the high-risk 

indigent obstetric cases.  The Sector Plan describes the concerns the neighborhood had about 

expansion of the hospital, physically, beyond the 14 acre campus  and that there was very limited 

unoccupied space to the rear of the hospital, between the hospital building and 495.  It also has 

specific guidelines.  On page 23 of the Sector Plan, under objective A, there is a fourth bullet point 

that says a building of up to eight stories would be permitted if located to the rear, that is the south 

and eastern edge of the site along Sligo Parkway, if necessary.  The Plan also indicated that 
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adjustments to the scenic easement or removal of the easement entirely would be permitted in order 

to lower the height or to reduce the impact of any building on the surrounding neighborhood.  The 

Plan states explicitly that any expansion had to be constrained to the existing boundaries of the 

campus. 

 In terms of compatibility of this proposal with the surrounding existing and proposed uses, the 

south  tower will be located along 495, where there is a 160-foot wide right of way separating it from 

any adjacent residential.  There is an eight-story west wing separating it, as well as the distance, to 

any residential community, and a six-story east wing that also screens part of the building as viewed 

from across Forest Glen Road. 

 Exhibit 53 is a Site Plan annotated to show distances to residences.  From the tower to the 

nearest residence would be 480 feet.  That's to the residence to the west of Dameron Drive.  It would 

be 670 feet to the nearest residence on Forest Glen.  From the new addition to the north parking 

garage, it is 180 feet to the nearest residence on Forest Glen, and 730 feet to the nearest residence on 

Dameron Drive.  3/27/09 Tr. 188-189. 

 The proposed garage expansion would be is 65 feet away from Sligo Parkway on the east, and 

as with the current garage, 70 feet back from Forest Glen Road, with the landscaping and berming in-

between.  There is an existing opening to the garage on Forest Glen that will be taken out with the 

extension, and that access point to Forest Glen won't exist when that driveway is relocated.  That will 

move the entranceway further away from the residences across the street.  There will no longer be an 

entranceway opposite the residences.  There will be, instead, an extended landscape berm and 

landscaping in between the hospital and all the residences to the north. 

 All of the homes, according to the site plan, on the west side of Dameron Drive, are owned by 

Holy Cross Hospital.  Two homes on Forest Glen are owned by Holy Cross Hospital, and the rest are 
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private residences.  The ones that are owned by Holy Cross Hospital, are rented out as residences.  

Also, in Mr. Perrine’s opinion, the terracing walls and green screen along the garage face to the east 

make it  compatible with the adjacent parkland. 

 Mr. Perrine testified that there were no non-inherent characteristics of the site, based on the 

fact that the use was similar to other hospitals. The Hearing Examiner suggested that the fact that 

Petitioner is seeking a variance because of unique site conditions logically means there are non-

inherent site conditions.  Petitioner’s counsel agreed, but noted that those characteristics had no 

adverse effects on the neighbors. 3/27/09 Tr. 196-201. 

 Addressing the special conditions for a hospital in §59-G-2.31, Mr. Perrine testified that it 

requires five acres as a minimum area, and the site has 14.21.  Minimum frontage is 200 feet, and the 

site has 805 feet along Forest Glen.  The setback adjacent to any single-family detached zone is equal 

to the height or 50 feet.  The south tower would be 128 feet of height.  It will be set back 370 feet 

from Dameron Drive, but there would be no setback from 495, so a variance is needed.  

  In terms of off-street parking, there's a requirement to have a maximum coordination between 

the proposed development and the surrounding uses.  The site will have three separate driveways that 

distribute traffic evenly along adjacent roads to ensure that the development is coordinated with its 

surroundings.  The distribution of traffic should avoid any queuing onto local streets.  

 Mr. Perrine noted the location where the parking waiver is needed.  If one enters the site by 

the far eastern driveway, there are 10 spaces just before one gets to the proposed tower.  Those are the 

spaces for which a waiver to the 10-foot setback is needed.  Sections 59(e) 2.71 and 2.8(b)1, require 

that setback of 10 feet.  The waiver would maximize the utilization of opportunities to park, and 

provide parking in a way that is efficient and compatible with adjacent uses.  This parking would be, 

by and large, used by staff of the hospital.  It's not located within the general parking area used by 
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visitors or patients or anyone else coming just to visit the hospital.  The health, safety and welfare of 

those who use any adjoining land or public road that abuts the parking facility will be protected if the 

waiver is granted.  Being next to the Beltway, the only adjacent users are people driving on the 

Beltway and the Beltway is about 18 to 20 feet below where the parking is located.    

 The location of these spaces in the parking waiver would not have any adverse impacts with 

respect to noise, glare, reflection from automobiles, automobile lights, parking, lighting, or 

automobile fumes.  There's no need for any protection for the Beltway.  If the parking waiver is 

granted by the Board of Appeals, neither the waiver nor the location of these parking spaces would in 

any way impact the safety of pedestrians and motorists within the parking facility.  These spaces are 

pretty much by themselves.  They are along the road that goes under the tower, so there would not be 

a lot of pedestrians walking around in this area.  The granting of the parking waiver and the location 

of the resulting parking spaces also would not have any adverse impacts on the circulation of traffic 

within the parking facility or ingress and egress to a public road, nor in any manner create any traffic 

congestion issues.  There is a full-width driveway adjacent to it them, so they wouldn't congest the 

use of that driveway.  The 10-foot setback also has no impact on the lighting.  The parking spaces and 

waiver would not create any internal or external compatibility issues.  

  In Mr. Perrine’s opinion, the special exception modification would comply with the standards 

and requirements set forth in Division 59-G-2 of the Zoning Ordinance, the Forest Glen Sector Plan 

and the general plan of development for Montgomery County.  Also, the special exception 

modification would be in harmony with the general character of the surrounding neighborhood, and 

would be in conformance of the general and specific provisions of the Zoning Ordinance relative to 

this special exception.  All the more active areas of the hospital, the emergency access and access to 

this tower are at the southeastern end and eastern edge away, as far as possible from the residential 
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community.  There are no other currently active special exceptions in the general neighborhood, 

except a medical clinic at the corner of Georgia and Forest Glen. 

 As to the request for a variance, Mr. Perrine testified that the property is subject to some 

extraordinary situations and conditions that are peculiar to it, both some physical features and the 

recommendations associated with the sector plan.  First of all, it's been designated as an institutional 

use, a hospital, historically, by the fact of being approved for a special exception from 1959 to the 

current time, and acknowledged in the sector plan and the master plan for the area, as a hospital and 

appropriate for hospital use. 

 Mr. Perrine was unable to give any other example where the Board of Appeals here or the 

courts have allowed the site’s use, as distinguished from its physical conditions, to be a part of the 

analysis for an area variance.  He said he would search for one. 

 The site is bounded by the Beltway and by Sligo Creek Parkway in a scenic easement and has 

residential development on the other sides of the property.  Moreover, the Zoning Ordinance requires 

consistency with the sector plan, and the guidelines within the sector plan constrain the hospital's 

expansion.  Those guidelines are unique to this property.  They don't apply to any other property, and 

they prohibit expansion of the campus boundaries, and contain other restrictions.  In Mr. Perrine’s 

opinion, the only way that the expansion to meet community medical needs, which is contemplated 

by the sector plan, can take place under the constraints provided by the sector plan guidelines, is to 

have a variance.   So those are the constraints within the Zoning Ordinance and the sector plan that 

lead to this unusual practical difficulty and undue hardship.  It's a burden in excess of what the normal 

development standards provide for.  There's a similar relationship in terms of building coverage.  

When you try to get down to 35 percent or close to it, you start to conflict with the sector plan 

guidelines.  Given the requirements for single bed units, this is the minimum size structure and 



S-420-H; A-6279                                                                                                                  Page 75 
 

parking facility that Petitioner could have.  The proposed improvements could not reasonably be built 

elsewhere on this site and achieve the numerous goals, objectives, requirements and restrictions 

which apply.  3/27/09 Tr. 225-226.  These are extraordinary situations and conditions peculiar to the 

property which result in unusual practical difficulties to Holy Cross Hospital.  In his opinion, the 

requested variances are the minimum reasonably necessary to overcome the aforesaid exceptional 

conditions. The requested variances can be granted without substantial impairment to the intent, 

purpose and integrity of the general plan and the Forest Glen Sector Plan, and they in fact implement 

the guidelines of that master plan. They will not be detrimental to the use and enjoyment of adjoining 

or neighboring properties or other uses, and will achieve the compatible relationship that the sector 

plan sought to achieve. 

 Mr. Perrine further testified that, except where a variance is sought, the proposal meets all the 

development standards of the R-60 Zone, as required by § 59-G-1.23.  The proposal also meets all the 

parking requirements of Article 59(e), except where a variance or parking waiver is sought.  1,555 

spaces are required, and Petitioner will provide 1,768.  The special exception will not conflict with 

the Preliminary Forest Conservation Plan. There is no requirement for a water quality plan because 

the site is not in a special protection area.   All the signs would conform to the sign ordinance. 

5. Stephen Goley (3/27/09 Tr. 238-280): 

 Stephen Goley testified as an expert in civil engineering.  He is familiar with the existing 

hospital operations and the physical conditions of the hospital property and in particular, the 

characteristics of the site.  The scenic easement was created by a note on a plat in 1976, to the benefit 

of the Montgomery County Park Department. 

 Mr. Goley’s firm provided planning exhibits, site plan design, forest conservation law 

compliance plans and related matters.  He supervised preparation of the written report that has been 
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submitted as part of this application relating to the civil engineering.  Mr. Goley described the site, 

noting that its highest point is an elevation of  around 335 feet, which is located along Dameron 

Drive, 200 feet or so from the intersection with Forest Glen.  The land falls as you go east on Forest 

Glen Road, running at about a three percent slope until the main entrance, and then it starts dropping, 

perhaps at double that at about six percent slope down to the easternmost corner along Forest Glen 

Road.  Along Dameron Drive, it drops approximately from the highest point to an elevation of about 

222 feet at the southwest corner of the property near the Beltway.  That would be about 15 feet from 

end to end along Dameron Road.  To answer that same question along Forest Glen, that would be 

about 334 down to its northeastern end at 295, so that's about 40 feet.  About 20 percent of the site 

drains towards this low corner at the dead end, south end of Dameron.  And then the remaining 80 

percent would then drain towards the low corner at the northeast point.   

 Mr. Goley described existing utilities serving the site, including storm drains and sewage 

lines.  The entire site is treated for storm water management and quantity and quality control.  Those 

systems will be modified to be in compliance with the most current storm water management 

regulations in Montgomery County to provide for the new development.  He submitted a preliminary 

storm water management concept plan, which is being reviewed.  The storm water management 

facilities constructed as part of the improvements will provide higher levels of quality and quantity 

control than currently exist because the new standards are more stringent. 

  Mr. Goley further testified that he has a letter of findings from WSSC stating that there's 

adequate water and sewer capacity for the project. There will also electric and gas relocations to 

accommodate the new construction, mostly located to the rear of the property.  He also described the 

fire safety and emergency access plan for the property.  The perimeter road that exists now will be 

shifting and will be the major fire access route.  That route will actually circle around the perimeter, 



S-420-H; A-6279                                                                                                                  Page 77 
 

along the back, under the new south tower, out to the southwest corner of the property, and will come 

out on Dameron Drive at the intersection with Admiralty Drive.  There's a minimum height clearance 

of 13.5 feet, but the clearance will probably be close to 15 feet.  Ambulances would use the perimeter 

road, and it will still be used after construction the same way as now.  

 The amended Forest Conservation Plan status is nearing approval.  The Planning Board  

approved some elements of a Forest Conservation Plan when it considered this case some 10 days 

ago.  If the Board of Appeals were to approve the special exception, there would be no conflict 

between the special exception and the Forest Conservation Plan that was approved by the Planning 

Board or the amendment to it approved by the Staff. 

  With regard to the scenic easement, the Planning Board approved the requested encroachment 

for this proposed project, with conditions, and compliance is being ironed out with Technical Staff. 

 Mr. Goley further testified that Petitioner extended the berm along Forest Glen Road 95 feet 

or so required to move the entrance down, and maintained the level height at around 320, elevation 

320.  It will provide the same amount of screening, same amount of height as currently exists.  The 

plant palate that we're using there is the same plant palate that exists which are mostly cedars, hollies 

and oak trees.  So it will appear very much like the existing berm except the plants will be new.   

 One of  the DOT conditions was to move the sidewalk back and provide a green space or a 

green panel between the curb and the sidewalk.  The sidewalk will be moved back three or four feet, 

depending on the final design in order to comply with that.  There will be a wall behind it which rises 

to about 16, 18 feet.  It will dip down at the end of it but through most of the stretch, it's about 16 to 

18 feet high.  The wall actually is simply cutting off the backside of the berm and is below the 

backside of the berm.  No one will see any wall from the opposite side or from the roadway at all. 

The top of the wall will be three or feet below the top of the berm.  Petitioner will have a number of 
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shrubs at the lower understory, some tall trees, and more evergreens so that at the end of the day, it's 

going to be full screening of a height and density that it will be hard to see through.  With the 

exception of perhaps some tweaking of the planting and landscaping within the scenic easement, the 

landscape plan that's before the Hearing Examiner and the Board of Appeals will be a final landscape 

plan. 

 The revised photometric plan was introduced as Exhibit 55.  Petitioner  will be extending the 

current lighting scheme, fixtures, pole heights, fixture types, lighting light bulbs to the new areas to 

provide the lighting levels desired and recommended by the Illuminating Engineer Society of North 

America, in addition to complying with the Planning Commission's staff recommendation to maintain 

a light level of .1 footcandles along the lot line.  The levels shown on this plan along Dameron Drive 

and Forest Glen are not effected by the new development.  Those are the light levels that exist 

currently.  Shields can be placed on some of them along the perimeter to drop the light trespass to the 

required levels.  [The Hearing Examiner pointed out that the Zoning Ordinance permitted the Board 

to vary the standard for public safety reasons.] 

B.  Community Concerns 

 Four community witnesses testified at the March 27 hearing, Alan Petty, on behalf of the 

Northmont Citizens’ Association; Margot Cook, on behalf of  the Forest Grove Citizens’ Association; 

Henry Clark, a neighbor and Cheryl Gustitus, a neighbor. 

1. Alan Petty, on behalf of the Northmont Citizens’ Association (3/27/09 Tr. 39-50); and     

2. Margot Cook, on behalf of the Forest Grove Citizens’ Association (3/27/09 Tr. 39-50; 227):   

 Allan Petty testified on behalf of the Northmont Citizens’ Association, jointly with Margot 

Cook, who testified on behalf of the Forest Grove Citizens’ Association.  Together they represent 

approximately 180 homes.  They stated that Holy Cross Hospital has proposed a bold and 
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comprehensive expansion plan for its current campus and beyond.  As neighbors adjacent to Holy 

Cross, the Forest Grove Citizens’ Association and Northmont Citizens’ Association expressed their 

general support for all the hospital plans.  

 Mr. Petty and Ms. Cook noted that the hospital's administration and its architectural consultant 

have worked closely with all the neighbors as plans were being developed over the past year.  Placing 

a new patient bed tower at the rear of the campus satisfied all parties.  However, they are disappointed 

that the new parking garage will be built directly on Forest Glen Road.  They had hoped for an 

additional easement towards Sligo Creek which would have been a more palatable location for the 

neighbors.  Unable to achieve this, the hospital has assured the neighbors that a berm and significant 

landscaping will make the front acceptable.  Although the homeowners directly facing the hospital 

are not enthusiastic about more construction directly across from their front doors, the neighbors, in 

general, support the hospital's proposed plans.  An all private bed facility is imperative in this day and 

age.  Once this work is completed, they hope it will be acknowledged by all parties that the current 

Silver Spring campus will have reached its maximum capacity.  

 Mr. Petty and Ms. Cook further testified that the hospital community liaison committee has 

been meeting bi-annually since the last special exception modification, and they hope this continues 

to be a requirement with no term limits.  Such a committee and meetings are imperative for continued 

cooperation between the hospital and the community. 

 As with any further development in an already impacted area, traffic is always a concern.  

They feel that the traffic on Forest Glen Road is “horrendous,” though not all due to the hospital, and 

the cut-throughs in the neighborhood are becoming more significant.  The draft of the hospital's 

transportation management plan stated several major goals, but focused almost entirely on parking, 

not traffic.  It is extremely important to the neighbors that this be addressed and that they have a 
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chance to review the plan before it is submitted in final form.  Therefore, they are requesting that the 

Board stipulate such a requirement.  They also expressed the hope that Holy Cross will continue to 

work with the community and the County on traffic mitigation, which will be more critical after this 

expansion, and that the project's planned additional parking spaces will be sufficient to meet the 

hospital's current and future needs, avoiding spill-over of visitor parking into the neighborhoods that 

is currently the case.  

  Mr. Petty and Ms. Cook also raised a concern about the overall disruption caused by 

construction which is not insignificant to the neighbors surrounding the facility.  It is imperative that 

the hospital's representatives strictly enforce the hours of operation with their contractors as well as 

require them to use the main roads for access and egress, not side streets as short cuts to avoid lights 

and traffic.  Both of these areas have been problematic in the past.  They also appealed to the County 

and State to make the necessary repairs to Forest Glen Road, which is currently in dire straits, and to 

the hospital to submit an update to its long-range strategic plan for the next 5 to 10 years.   

 Both agreed that the sum of their testimony is that they support the applications, and they have 

some concerns which they believe are being adequately addressed by the community liaison council 

provisions and the transportation management plan provisions.  3/27/09 Tr. 47. 

 During Mr. Perrine’s testimony, Ms. Cook stated that, as neighbors, she hoped that the 

variances are approved.  3/27/09 Tr. 227. 

3. Henry Clark (3/27/09 Tr. 50-66): 

 Henry Clark testified that he lives at 1701 Forest Glen Road, which is seven houses west and 

across the street from Holy Cross Hospital. We've lived there since 2005.  Basically, that's over top of 

the "T" on "Forest" on  Exhibit 40. 
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  Mr. Clark volunteers at the hospital, and he is a member of an organization known as the 

HCH ad hoc traffic mitigation committee that was created as part a Citizens’ association meeting.  He 

believes the neighborhood benefits from a prosperous hospital, and an expansion should help the 

hospital remain viable for the years to come.  He also believes the hospital expansion is an excellent 

opportunity for the Holy Cross, DOT and Park and Planning to master a dangerous and inefficient 

traffic situation in and near the hospital.  

  Mr. Clark feels that Petitioner’s traffic study underestimates the traffic on Forest Glen Road 

and the various cross-streets from between Sligo Parkway to the east and Georgia Avenue to the west.  

These issues are not solely Holy Cross Hospital driven, though nearly 2,000 hospital employees and 

many hospital visitors use Forest Glen Road every week.  Traffic jamming occurs during a.m. and 

p.m. drive times because of the hospital traffic, plus people leaving the neighborhoods and cut-

throughs from Colesville Road and University Boulevard.  Cars back up to Sligo Parkway from 

Georgia.  Georgia Avenue at Forest Glen Road was named the most congested intersection in 

Montgomery County according to a 2006 County study.  

  During non-rush hour periods, drivers consistently drive above the 30 mile per hour limit.  

There are  a number of disabled residents, children and pregnant hospital visitors who take risks 

crossing the street under these conditions.  Mr. Clark is more concerned about safety and efficiency 

than volume.  He described various dangerous conditions, including at the hospital main and lower 

entrances, regardless of the hour, where left turns onto Forest Glen Road westbound are hazardous.  

All left turns onto the hospital from westbound Forest Glen Road are awkward because cars must 

cross two lanes of traffic.  Dameron Drive is a choke point for traffic coming from all directions and 

includes ride-on stops in both sides that further impede traffic.   

 Furthermore, HCH is adding 315 additional spaces, which will be filled by vehicles.  
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Holy Cross Hospital reports 15 percent growth in hospital visits during 2008 and projects eight 

percent year-on-year growth despite opening the Silver Spring Health Center on Georgia Avenue.  

Montgomery County's safe speed group studied Forest Glen Road for possible traffic camera 

installation in January of 2009.  In one seven-day period, over 89,000 vehicles passed the counter at 

1611 Forest Glen Road, which is one house closer to the hospital from where he lives.  In the past 

three years, there have been 39 reported accidents, 21 including personal injury, on the stretch of 

Forest Glen Road near Holy Cross.  Forest Glen Road, from Georgia Avenue to Sligo Parkway, was 

recommended to the County for future speed camera installation despite only three percent of drivers 

exceeding 11 miles per hour over the speed limit.   

 The hospital is planning steps to encourage more use of public transport by employees, 

patients and visitors.  The goals set should be actionable, measurable and the hospital should be 

accountable to the County and the neighbors for the results they get.  Members of the community 

have participated with Holy Cross in defining a number of possible improvements that could increase 

bus and Metro ridership.  Among these are hospital signs in the metro and signage more prominently 

displayed on the streets.  The hospital is studying a Metro shuttle to and from Forest Glen Metro that 

could be used by all patients and visitors as well as employees, as is now offered.  One great idea is to 

rename our Metro stop Forest Glen/Holy Cross Hospital.  These ideas won't happen unless the 

hospital takes a leadership role in mastering the Forest Glen traffic situation.  

  Mr. Clark suggested a number of possible ways to make Forest Glen Road safer, to improve 

vehicle flow and encourage public transportation but not turn Forest Glen into another Georgia 

Avenue.  He asks that the County departments, including DOT and Park and Planning, along with 

Holy Cross Hospital and interested citizen groups, use the opportunity of hospital expansion to study 

the traffic issues raised and find viable long-term cost-effective solutions.  He suggested that the 
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HCH ad hoc committee for traffic mitigation be kept in operation at least through the construction 

phase of the project, and the Montgomery County DOT and Park and Planning provide representation 

to assist the hospital and neighbors in solving traffic issues in our neighborhood.   

 Mr. Clark agreed that the sense of his testimony is that he supports the proposal, but feels that 

serious transportation questions that affect the community need to be addressed. 

[Mr. Klauber noted that there was a draft Transportation Management Plan (TMP), and that it could 

be reviewed at a CLC meeting and by DOT and Technical Staff before being forwarded to the Board 

of Appeals.  Petitioner’s counsel agreed, with the caveat that  the transmittal of that final TMP would 

be prior to issuance of the initial building permit, but it wouldn't be prior to closing the record and 

submitting it to the Board of Appeals.] 

4. Cheryl Gustitus (3/27/09 Tr. 66-79): 

 Cheryl Gustitus testified that she lives at 1515 Forest Glen Road, in Silver Spring.  Her house 

is located directly across the street from the hospital on Forest Glen Road, four houses up from the, 

from Sligo Creek Park on Exhibit 40, and almost directly north of the parking garage.  She has been 

in that house for 15 years, and living across from the hospital was not all that unpleasant until the last 

expansion project.  The size of the hospital, it's level of activity, the fact that what went on at the 

hospital pretty much stayed on the hospital campus made for a relatively harmonious existence.  

 Everything changed, however, with the hospital's last expansion, despite all the independent 

studies that concluded that there would be no negative impact on the neighborhood. She therefore 

opposes the current proposal, which would increase the amount of traffic on the neighborhood’s 

already busy streets, change the landscape compatibility of the hospital, increase the noise, negatively 

impact property values and further encroach upon the park and diminish the quality of life for those 

who now live in the midst of one of the busiest hospitals in the state.   
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 Ms. Gustitus has five requests:  

1. that the hospital be required to work with the members of the community, those both 
represented by the associations as well as those individuals with special interests, to develop 
a Transportation Management Plan that is designed to reduce the amount of hospital-related 
traffic on the streets and keep more of it within the campus. 
 
2. that the hospital be required to meet one, three and five year goals of consistently 
increasing use of public transportation by its employees, its patients, its visitors and its staff. 
 
3. that the hospital maintain its current use of satellite parking lots at Sligo Creek Golf 
Course, St. John's Catholic Church, Montgomery Hills Baptist Church and seek additional 
satellite parking space to alleviate the traffic on Forest Glen Road and surrounding 
neighborhood streets. 
 
4. that the hospital be required to go beyond the standard of simply sufficient landscaping in 
order to visually buffer Forest Glen Road from the parking structure.  She asked that the 
hospital be required to heavily landscape the Forest Glen berm with mature and dense trees, 
bushes and shrubs in order to ensure that the view of the new parking structure is completely 
or best obscured from the sight of Forest Glen Road home owners.  (After reviewing the 
revised landscape plans during a recess, Ms. Gustitus stated that she felt the plans would be 
satisfactory to obscuring the view and making it palatable for her.) 
 
5. that the hospital be required to strictly and proactively enforce the Montgomery County 
Noise Ordinance and provide a clear means of immediate remedy should construction-
related noise occur outside of the parameters stipulated by the ordinance.  As evidenced by 
previous complaints from neighbors, the hospital has not done a good job of enforcing the 
noise ordinance that prohibits construction noise prior to 7 a.m. on weekdays and 9 a.m. on 
weekends.  The trucks tend to sit right in front of the houses on Forest Glen, running their 
engines before 7 a.m. because they're waiting to go into the construction site.  Providing a 
phone number to a security office at the hospital has proven to be an unsatisfactory remedy 
because no one in that office has any authority, nor are they willing to wake up any of the 
administration in the middle of the night.   
 
 [ Mr. Klauber noted that one of the proposed conditions would require two telephone numbers 

supplied to people situated like Ms. Gustitus.  The first number is going to be a person from the 

hospital with enough supervisory control.  The second is going to be the general contractor who is 

responsible for those employees creating the noise.  The hospital has been amenable to providing the 

appropriate telephone numbers for immediate action.] 
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C.  People’s Counsel 

 The Peoples Counsel, Martin Klauber, Esquire, indicated that he had discussed potential 

conditions for the special exception modification with Petitioner’s counsel, and would be forwarding 

a recommendation that the community liaison council continue, like the other 29 community liaison 

councils, for the life of this special exception, that it will meet two times a year, that minutes would 

be taken, and that there be an annual report.  That's a continuation of what has occurred before.  But 

the community liaison council should also take up and finalize a transportation management plan 

(TMP) so that it could be submitted to the Board of Appeals for approval.  

 Secondly, the community liaison council should also discuss the construction transportation 

implications, and give the neighbors telephone numbers to call both the hospital and the general 

contractor if there are certain occurrences that should not happen.  That all will be discussed during 

the community liaison council along with the provision that the community liaison council meets two 

times a year.  It may, on request of any participant, meet more often than that, especially under the 

circumstances being discussed about the TMP.  3/27/09 Tr. 44-45. 

The April 13, 2009 Hearing: 

A.  Petitioner’s Case 

 Petitioner called five witnesses at the April 13 hearing, some of whom had testified at the  

March 27 hearing: Stephen Goley, a civil engineer; Craig Hedberg, a traffic engineer; Philip Tobey, 

an architect; Philip Perrine, a land planner; and Eileen Cahill, Petitioner’s Vice President for 

Government and Community Relations.  At the beginning of the hearing, Petitioner’s counsel 

indicated that he would be filing a final forest conservation plan approved by the Staff Director.  

That is permissible under Code Chapter 22-A.  Counsel also submitted revised proposed conditions 

(Exhibit 58); a supplemental memorandum regarding the variance requests (Exhibit 59); a copy of 
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the Forest Glen Sector Plan (Exhibit 60); DPS’s e-mail regarding building coverage (Exhibit 61); 

AIA Guidelines, pp. 40-41 (Exhibit 62); portions of the Code regarding Forest Conservation (Exhibit 

63); a letter from DPS regarding transportation issues (Exhibit 64); a letter from SHA regarding an 

updated traffic impact study (Exhibit 65); a letter from WSSC giving concept approval (Exhibit 66); 

a letter from DPS giving concept approval regarding stormwater management (Exhibit 67); and a 

revised site plan (Exhibit 68).  

1. Stephen Goley (4/13/09 Tr. 42-79): 

 Stephen Goley resumed his testimony as an expert in civil engineering.  He described changes 

to the site plan made on 4/10/09 to address two of the DPS comments.  One of them was to extend the 

median in the new eastern entrance, the relocated entrance, to the curb line.  Petitioner  did that.  The 

second change was also in response to one of the DPS comments, and it was to redraw the sidewalk 

ramps so the direction of the sidewalk ramps run parallel to Forest Glen Road.  Petitioner  made that 

change as well.  Those are the only changes to the site plan. 

 The landscaping plan was also revised on 4/10/09 (Exhibit 69) in light of the testimony of Ms. 

Gustitus to make the initial size of the plantings on the berm taller so as to fully screen the garage.  

The additional heights will vary to some degree because the height of the berm varies with respect to 

the height of the garage and the street.  Mr. Goley indicated that he could not simply say the plantings 

would be six feet taller across the board, but he accomplished the objective of screening the garage 

with the initial planting material. 

 On the eastern edge, facing the scenic easement, there will be buffering or screening from the 

park, which will extend beyond the scenic easement, using the same plant palate.  There's no differing 

of the materials just because the scenic easement line stops short of Forest Glen Road by a distance of 

about 100 feet.  
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  Mr. Goley expected the final forest conservation plan to be approved by Technical Staff 

within days, and it would be consistent with the amendment to forest conservation plan already 

submitted into this record.   

 Mr. Goley introduced an amended photometrics and lighting plan (revised 4/7/09 - Exhibit 

70).  The lighting expert remodeled it, taking out the existing lighting on Forest Glen Road, outside of 

the property.  Also, based on the reduced size of the garage after Technical Staff review, all the lights 

along the eastern property line have been pulled in from the property line.  The relocation of those 

lights further away from the property line has caused the lighting levels at the eastern property line to 

go down.  Along the western edge, that would be Dameron Drive, there have also been some changes  

to either eliminate or move light poles and fixtures away from the property line, again achieving the 

maximum 0.1 footcandles at the property line.  Towards the rear, the lights have moved back as well.  

The results of these changes are displayed on a point by point plot showing that in all cases, the 

lighting levels and footcandles at the property boundaries are 0.1 footcandles or less.  The lighting 

fixtures that are being proposed are the same as the existing lighting fixtures that are used on site. Mr. 

Goley described that lighting.  In his judgment, the lighting fixtures will not cause any glare into the 

neighboring residential communities to the west or to the north. 

 There's actually one sign that will be relocated, corresponding with the relocation of the 

eastern entrance.  That sign will essentially just be picked up in its relation to the entrance and moved 

down with the entrance.  Its new location is shown on both the site plan and the landscape plan, just 

to the east of the east entrance, in the northeastern corner of the site.  There will be a new signage 

plan prepared for wayfaring signs, but that does not yet exist.  [Petitioner’s counsel stated that there 

are no additional identification signs for the hospital or any new illuminated signs, and that any other 
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signage for the site would be the typical way-finding signs that would be approved as part of the 

permitting process.  He will submit a condition of approval that would reflect that.] 

 Mr. Goley further testified that the special exception modification would not cause any 

objectionable noise, vibrations, fumes, odors, dust, illumination, glare or physical activity of the 

subject site, nor adversely effect the health, safety, security, morals or general welfare of residents, 

visitors or workers in the area.  He also opined that the proposed use continue to be served by 

adequate public services and facilities if the improvements are constructed, and from a civil 

engineering standpoint, the proposed special exception modification will be suitable for the site and 

compatible with the surrounding neighborhood. 

 Mr. Goley also stated that, with respect to the parking waiver, lighting will be provided in that 

area to ensure the safety of users of that parking facility. 

2. Craig Hedberg (4/13/09 Tr. 80-102; 132-142): 

 Craig Hedberg testified as an expert in transportation planning and traffic engineering.  He is 

familiar with the subject property and the surrounding area.  He prepared a traffic study, which is a 

local area transportation review (LATR) and a policy area mobility review (PAMR), which are the 

required types of analysis for a special exception.  The study was  updated as of December 2008 

(Exhibit 26(a)). 

 Technical Staff gave him a list of seven off-site intersections to be analyzed, along with the 

two site driveways that intersect with Forest Glen Road.  He took existing peak period traffic counts 

at each of those intersections and evaluated the operations relative to the applicable policy area 

standards.  The intersections are listed in the summary table on pages 19 – 20.  All intersections are 

operating under existing conditions within the congestion standard for the Kensington/Wheaton 

policy area, which is a critical lane volume (CLV) of 1600, except for the intersection of Georgia 
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Avenue and Dennis Avenue in the a.m. peak hour which currently operates at a 1662 CLV level.  

 Under the background conditions, initially, there were no other approved developments that 

were identified by transportation staff within the study area, so the base background conditions would 

be the same as the existing.  The hospital currently rents approximately 55 parking spaces at the Sligo 

Creek Golf Course, and the hospital currently operates a shuttle van between the golf course and the 

main campus. However, the future of that lease may be somewhat in question, so Mr. Hedberg made 

a projection of the impact on the studied intersections if that parking moved to the hospital campus.  

That projection is included in the background traffic projection listed on pp. 19-20 of his Traffic 

Study.  As it turns out, the additional background traffic increases the CLVs at some intersections, but 

not over the 1600 CLV congestion standard, and it did not increase the a.m. peak hour count at the 

one non-compliant intersection, Georgia Avenue and Dennis Avenue.  That remained at 1662 CLV. 

 Since no additional beds or staff will be added by the proposed modifications, the projection 

of total post-development traffic volumes also remains the same as the background level CLV at all 

intersections. 

 Mr. Hedberg further testified that PAMR is satisfied because the new project will not create 

any additional trips.  Even if there were a minor increase in employees as a function of  overall 

hospital operations not related specifically to these improvements, the increase in trips amounts to 

less than half a trip, which is de minimis.  Park and Planning acknowledges that and so there was no 

PAMR requirement for this project.  Technical Staff agrees that there's no mitigation required. 

 According to Mr. Hedberg, the proposed location of the additional parking and the resulting 

changes to the driveway intersection at Forest Glen Road will be safe, adequate and efficient.  It's 

going to be a safer condition than at present because the eastern driveway will be moved 90 to 100 

feet to the east and right now, the topography is such that traffic coming from the Georgia Avenue 
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direction comes over a crest of a hill and descends towards Sligo Creek Parkway.  The additional 

spacing between the crest and the driveway will yield better sight distance for traffic turning left out 

of that location. 

 As to parking, Mr. Hedberg observed that adding a net increase of 259 spaces after all the 

improvements on the campus are done, should certainly increase the efficiency and the safety of 

operations on the hospital campus.  It will eliminate some stacking and queuing at the site.  The 

number of parking spaces will exceed the code requirements of Chapter 59-E of the Zoning 

Ordinance.  The parking being provided is responsive to the real demand, as opposed to Code. 

The improvements will enhance the onsite pedestrian and vehicular circulation system. 

 A transportation management plan (TMP) will be finalized before the release of the initial 

building permit for these improvements.  Measures to be discussed at the CLC  relating to trip 

generation, and  the hospital is considering shuttle bus van operations to the Glenmont Metro Station.   

There has also been discussion of having a zip car located on campus so that drivers could take public 

transit or carpool and then use a zip car if the need would occur.   

 Mr. Hedberg discussed the transportation issues raised by community witness Henry Clark, 

and he concluded that, while they can be discussed in the CLC and with the County, there is nothing 

to be done within the special exception, per se, addressing these transportation issues. 

 In Mr. Hedberg’s opinion, the special exception modification will be in harmony with the 

general character of the surrounding neighborhood, considering intensity and character of activity, 

traffic and parking.  The 259 additional spaces after the improvements are done will certainly increase 

the efficiency and safety within the hospital campus.  The proposed improvements will be served by 

adequate public roads.  All intersections operate within the congestion standard within the Forest 

Glen policy area, except for that one intersection where hospital traffic will not make the situation 
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worse.  The proposed improvements will allow for safe and efficient vehicular and pedestrian 

movement both externally and internally.  The proposed special exception modification will be 

suitable for this site and compatible with the surrounding neighborhood. 

 Mr. Hedberg opined that, given the site conditions, there is no way to handle the parking 

demands other than through structured parking.  The demand for parking for exceeds the supply now 

available.  To have efficiencies in parking, you've got to have more spaces than you have cars, by 

about 10 to 15 percent.  There is more than a 200 parking space deficiency right now.  As cars come 

onto the site, there's a gate fronting on Forest Glen Road.  Cars can't find a space, and attendants are 

trying to get the keys; they have to stack the cars, which means that cars will be blocked in and 

require an attendant to move other cars to let people get their cars out.  It becomes a real bottleneck 

right there in the front of the hospital.  The valet parking also creates similar problems.  So a large 

part of what Petitioner is trying to do with this garage is build as much parking as it can in order to 

address existing deficiencies.  The inability to address the current deficiencies would have an impact 

on the ability of the hospital to remain compatible with the surrounding community by creating 

pressure to spill over into the neighborhood.  

3. Philip Tobey (4/13/09 Tr. 102-124): 

 Philip Tobey resumed his testimony as an expert in architecture.  Mr. Tobey addressed the 

question of whether or not the proposed improvements could be located elsewhere on the site so that 

it would not necessitate a variance or would reduce the amount of the variance needed. In consulting 

with the neighbors, Mr. Tobey considered three possible locations on the site and used three massing 

models. Exhibit 72 is a photo of massing study for Zone A, which is the southern location on the site.  

Exhibit 73 is a photo of massing study for Zone B, which is the western location on the site.  Exhibit 

74 is a photo of massing study for Zone C, which is the northwestern location on the site.  Mr. Tobey 
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noted these zones on the Replacement Exhibit 46.  These demonstrate that the current proposal is the 

only feasible place for both the tower and the garage. 

 Petitioner first considered just adding to the height of existing towers, but under building code 

regulations, their height is maxed out, and to make them taller, they would have to be torn down and 

rebuilt.  So there were no opportunities to add on top of any existing buildings. 

 They couldn’t put the new tower in Zone B because there was already a garage there which 

could not hold a building on top of it, and Petitioner would have to temporarily house 500 displaced 

cars.  Moreover, the massing and bulk of the building on Dameron would have loomed over the 

residential area and so it was not something that the neighbors were at all happy about.  There was no 

room on the eastern end of the site at all, toward the park.  The north parking structure is also not 

designed for vertical construction.  It houses more than 700 cars and it's the same kind of issues that 

Petitioner  would have had with Dameron.  Zone C was looked at with interest,  but the massing of 

the  building on the front of the site was just unacceptable to the neighborhood and again, prohibitive 

of the expense in terms of the garage underneath.  Also, this was the option that was least functionally 

acceptable.  It was the one that was the most difficult to attach to the functions within the existing 

hospital.  

 Using Exhibit 71, a 3-D massing model, Mr. Tobey demonstrated how the proposed location 

allows functional connection with the hospital.13  It allows each patient room to have a window, with 

the optimum of 30 rooms.  Another thing that made this location so important is that the main vertical 

circulation for all of the hospital is in a major core of elevators, which is located between the two 

existing patient towers.  Other locations on the site would not give the easy access to the core 

elevators that the planned location does, without going through existing nursing units. 

                                                 
13  Exhibit 71 does not show the proposed garage expansion in its final form. 
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  The existing hospital does not have adequate pre and post-op space to take care of patients. 

Additional operating rooms are also needed.  The space under the south tower is a critical piece of the 

way in which surgery operates and connects with post operative rooms.  

 Mr. Tobey opined that the planned location for the new patient tower “is exactly where the 

tower has to go.  There can be no question otherwise.  It's a functional question.”  4/13/09 Tr. 120. 

Both from an internal hospital functional aspect as well as the site’s relationship with the surrounding 

community, the new tower has to be in the south. 

 Based on his analysis of functionality and compatibility, Mr. Tobey’s opinion is that the 

improvements and the variances being requested are the minimum reasonably necessary to achieve 

the need for the hospital to address the health needs of the community.  The required modification, as 

requested by the hospital, cannot be located on any other portion of the site other than what has been 

proposed. 

4. Phil Perrine (4/13/09 Tr. 125-132): 

 Phil Perrine resumed his testimony as an expert in land planning.  He noted that the property 

has been used as a hospital for a long time, pre-dating the Sector Plan.  The Sector Plan guidelines 

were developed in order to define the compatible relationship of a future expansion that the Sector 

Plan contemplated would occur at the hospital over the 20-year life span of the Sector Plan.  Were 

there construction of a building along Forest Glen, it would be seven stories, and in excess of a four-

story limit that the sector plan contemplated for along Forest Glen.  If the building, as it's proposed, 

were to be developed in accordance with the setback requirements, as each floor went up, it would 

have to shift back further from the Beltway, set back further from the Beltway to be in accordance 

with the setback being equal to the height.  So you'd have a staggered floor arrangement, which is 

very inefficient and would end up with about 42,000 square feet, way insufficient for what the 
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requirement is here.  You wouldn't be able to have an expansion that would function in terms of the 

hospital's needs and would impose an extreme practical difficulty on the hospital. 

 The building coverage is 35 percent right now, at the maximum, including the buildings and 

parking structures.  There's a need to gain some greater efficiency in how cars are parked here on site, 

and that's why there is a need for extension of the garage, that adds to the increase in building 

coverage.  There's also increase in building coverage due to new south tower.  The Dameron Street 

garage and the Forest Glen garage would have to be demolished in order to provide a building above 

them.  They're not built to handle building above them.  Without the addition to the garage, there 

would not be a safe and efficient condition for parking.  Moreover, people using the hospital are more 

likely to park on the local streets to avoid car stacking on site. 

5. Eileen Cahill (4/13/09 Tr. 142-146): 

 Eileen Cahill testified that she is the vice-president of government and community relations 

for  Holy Cross Hospital.  She testified about the practical difficulties that are being experienced by 

the hospital right now in terms of the parking shortage.  The existing west parking structure, which is 

Zone B on Exhibit 46, is all stacked parking.  The existing parking that Phil Tobey denoted by Zone 

C is physician parking.  And then the existing north parking structure that's being proposed for 

expansion on the first level, the ground level is employee parking, and the second and third and fourth 

levels are patient, visitor parking for both the hospital and for the physician office building.   

 Just about any time during the working week, Monday through Friday, normal working hours, 

8:00 to 6:00, there is stacked assisted parking in effect for employees because there's just not enough 

to accommodate the need.   There is an impact on the movement of traffic into the campus and out of 

the campus as the stacked assisted valet attendants try to move the cars, try to tag the new cars 
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coming in, get keys, move the cars, and that's in addition to what happens when those patients that are 

coming in to use the actual valet service in front of the hospital.   

 Ms. Cahill gets complaints about the parking situation (i.e., the lack of parking and the time it 

takes to get your car valet parked or stacked) from everyone – physicians, patients, visitors, 

employees, volunteers, and those that are coming to visit the hospital for business purposes.  There is 

also displeasure by the neighbors and particularly, the bordering houses, the houses that border 

Dameron and Forest Glen, because of the congregation of traffic on those two streets as people try to 

enter the building, enter the campus. Petitioner fully expects a transportation management plan to 

help the hospital further mitigate the parking problem. 

B.  Community Concerns 

 Two community witnesses testified at the April 13 hearing, Cheryl Gustitus and Wayne 

Goldstein. 

1. Cheryl Gustitus (4/13/09 Tr. 38-41): 

 Ms. Gustitus testified that petitioner and she discussed the need for the revised landscape plan 

to be revised again in order to achieve the coverage goals necessary in order to buffer Forest Glen and 

the homeowners of Forest Glen from views of the parking garage.  Unless that is done, the size of the 

plantings will not cover the garage; they must be larger in terms of height at planting in order to do 

so.  They need to be 18 to 24 feet high when they're initially planted.  The point being that the garage 

would be covered from sight from the very beginning, not over time.   

 Petitioner’s counsel agreed to make changes in the landscape plan to provide for plantings of 

the desired height.  Nevertheless, Ms. Gustitus still opposes the project. 

2. Wayne Goldstein (4/13/09 Tr. 146-158): 

 Wayne Goldstein testified that while he is a member of the Montgomery County Civic 
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Federation, Planning and Land Use Committee and its Environment Committee, he testifying as an 

individual in support of the two variances requested by Holy Cross as part of this modification.  The 

most compelling comments can be found in Cromwell v. Ward. 

  Mr. Goldstein cited a paragraph in the case of Montgomery County v. Merland’s Club, 

differentiating between a special exception and a variance.  He mentioned the case of Zengerle v. the 

Board of County Commissioners, and noted that the requested variance would apply to very few other 

instances.  In McLean v. Solely, the court noted that there have been three important public policy 

developments that have eased the strictness standard for variances in the last few decades and that it 

was debatable whether strict compliance with the regulations would result in practical difficulty. 

 Mr. Goldstein also cited two Board of Appeal decisions (Cases A-6026 and A-6040) where 

the Board of Appeals deferred to the requirements of the city of Takoma Park's Tree Ordinance and 

granted variances because those regulations created practical difficulties.   

 Mr. Goldstein also listed nine medical variances sought since 2002 where request for 

variances were made based on meeting the legal requirements of the Federal Americans with 

Disabilities Act, the ADA.  Of these, seven were approved as an accommodation to the requirements 

of the ADA despite a finding that they did not comply with the standards for a variance.  One was 

approved with a finding that it did comply with the standards, and one was denied because testimony 

revealed that the applicant could easily build what he wanted in a different location without meeting, 

needing a variance.  

 Mr. Goldstein noted that, in his report in S-2651, the Hearing Examiner discussed the 

interplay between the Historic Preservation Ordinance and the requirements for a variance.  

 According to Mr. Goldstein, the standards for allowing a variance are, at its core, based on the 

presumption that certain lots, because of unique characteristics concerning size, shape and 
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topography, cannot be used in an economically acceptable way by their owners without a variance.  

However, this standard has clearly been changed by changing public policies in the last 30 years.  

While the 1973 McLean court made what was described as a close call about tree preservation which 

was subsequently interpreted in the same way by the 1995 Cromwell court, the Montgomery County 

Board of Appeals  regularly defers to the requirements of municipal tree ordinances granting 

variances based on tree preservation.  Such variances are no longer close calls.  

 With the passage of the ADA in 1990, a new requirement was created, and the BOA regularly 

approved variances based on that ordinance.  With the passage of Montgomery County's Historic 

Preservation Ordinance in 1979, a new requirement was created, and the BOA approves variances 

based on that ordinance as well. Mr. Dalrymple pointed out two of those in his memo – A-6152 and 

A-6146. 

 Looking beyond the legal requirements, what distinguishes these three exceptions to a strict 

interpretation is that these changes are imposed on the land or the improvements from conditions 

outside of the site itself.  A small tree, over time, will grow to a size that it will be protected from 

being removed without good cause.  Eventually, this tree will die.  A person will live in a house, 

perhaps develop a disability, perhaps be accommodated by new construction and will eventually 

move on.  These are somewhat temporary changes to a lot that still allow for variances.  A building 

on a lot may be found to one day meet the criteria for historic designation.  With proper care of such a 

building, this change, imposed by law, could be permanent.  Still, these three changes are imposed on 

a lot from external sources, not from changes to the land or the lot size and shape itself. 

 Hospitals remaining in the smaller residential zones have been changed by external sources 

over the last 40 to 65 years since they were built.  Looking beyond hospital growth based on 

population growth, there has been growth in the size of the facilities created by medical 
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developments.  Because of new equipment needs, operating rooms are no longer large enough or tall 

enough to accommodate them.  New ORs must be larger than existing or renovated ones.  Because of 

infection control, privacy and wellness standards, new patient rooms must, in most circumstances, be 

larger and be single occupancy only.  

 When special exceptions were approved for hospitals in residential zones beginning in the 50s 

for either new or existing hospitals, the definition of the size and services of the community hospital 

were far different than they are today.  Even if these hospitals had never increased the number of beds 

that were originally approved, they still would have grown substantially in size because of changes in 

how healthcare is provided.  

  While a special exception is always seen as temporary no matter how long it has been in 

place, it is still considered to be the equivalent of “by right,” as long as there are no non-inherent 

adverse impacts.  The external requirements being imposed on hospitals, perhaps at no time greater 

than today, are challenged in the intersection between the special exception and the need for 

variances. 

 If a hospital grows to the point that it can no longer properly operate without causing non-

inherent adverse impacts on the surrounding residential community, then it becomes necessary for it 

to find a new location despite millions invested in buildings and other improvements.  This appears to 

be what Washington Adventist Hospital decided it had to do when it sought approval to build a new 

hospital on a large property in Fairland.  This may be the eventual fate of the other two down-county 

hospitals.  However, it seems that it is good public policy to make reasonable accommodations to 

their needs for as long as practicable until it reaches the point that non-inherent adverse impacts can 

no longer be prevented. 
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  Holy Cross Hospital lost access to a much larger campus when the Beltway came through.  

This 45-year long curse on the hospital has now become somewhat of a blessing because there can be 

no adverse non-inherent impact on the surrounding community if any hospital buildings were to be 

built at the lot line adjacent to the Beltway.  With this modification, this variance comes out of the 

intention to avoid any adverse impact on the residential community.  “The strict interpretation of the 

variance requirement should not thwart the continuation of this special exception that avoids non-

inherent adverse impacts by receiving this variance.” 4/13/09 Tr. 155-156.    

 The lot coverage requirement is intended to prevent massive buildings on residential lots 

towering over adjacent houses.  There is also an absolute height limitation of 30 feet to the top of the 

roof line in the R-60 Zone where Holy Cross Hospital is located.  However, allowing hospital 

buildings to be as tall as 143 feet with appropriate setbacks turns the application of residential 

standards to such lots on its head.  A new house could not be any taller than 30 feet in the R-60 Zone 

no matter how far it was from the lot lines of its neighbors, nor could residential and related structures 

cover more than 35 percent of the lot no matter how big the lot.  

 Yet if hospitals can, by right, build up to 143 feet if such a building does not have a negative 

impact on the surrounding residential community, then why can't hospitals be allowed to exceed the 

lot coverage requirements that also does not have a negative impact on the surrounding residential 

community, which certainly appears to be the case here. 

  As Zengerle points out, there is no risk of creating a precedent because only one other hospital 

would have the use of this tool, and the safeguards built into the special exception process would 

ensure that these two hospitals would be able to expand for as long as practicable without harming the 

surrounding residential neighborhoods.  Holy Cross Hospital appears to be doing everything it can to 

expand without causing such harm and based on community support for the project itself, it appears  
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lawful, and it is good public policy for the Hearing Examiner to recommend that the BOA approve 

the two requested variances as well as the modification to the special exception. 

 Mr. Goldstein also pointed out Case A-5599, which was also Case No. S-862-A, the Petition 

of the Federation of American Societies for Experimental Biology (FASEB), from December of 

2001.  The Board indicated that the proposed additional building and parking structure would be 

consistent with the size, scale and scope of the existing improvements that have been part of the 

special exception used for 47 years, and FASEB has become an integral part of the neighborhood and 

the community.  Mr. Goldstein felt that would also be an accurate statement about the relationship of 

Holy Cross Hospital to its surrounding community.   

 Mr. Goldstein asked that the Hearing Examiner recommend approval. 

C.  People’s Counsel 

Martin Klauber, People’s Counsel for Montgomery County, participated in both days of the 

hearing and expressed his support for the proposed special exception modification, the variance and 

the parking waiver.  He believes approval is in the public interest.  4/13/09 Tr. 175.   

Mr. Klauber noted that he concurred with Mr. Hedberg's comments about the points made by 

Mr. Clark.  Mr. Clark’s points do not relate to the transportation management plan that the hospital is 

going to develop with the community.  They deal with approvals that are not within the hospital's 

power to do.  They're related to DOT approvals, and at times SHA approvals, but certainly not Holy 

Cross Hospital. So they are not going to be discussed by the CLC or be in the TMP.  4/13/09 Tr. 170-

171.   

Mr. Klauber observed that the Technical Staff Director did have the authority to approve a 

modification of the final forest conservation plan, and that the final form of the FCP will be in the 

record. 4/13/09 Tr. 173.   
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Mr. Klauber stated that members of the community should be permitted to call additional 

CLC meetings, and they will not abuse the privilege.  He also had lot of faith and confidence that the 

hospital will continue to listen to community concerns and that the annual reports will be ample 

evidence of the hospital's willingness to talk to the community and to resolve, in a very good way, 

issues and problems that the community raises.  4/13/09 Tr. 171-175.  

IV.  FINDINGS AND CONCLUSIONS 

A special exception is a zoning device that authorizes certain uses provided that pre-set 

legislative standards are met, that the use conforms to the applicable master plan, and that it is 

compatible with the existing neighborhood.  Each special exception petition is evaluated in a site-

specific context because a given special exception might be appropriate in some locations but not in 

others.  The zoning statute establishes both general and specific standards for special exceptions, and 

the Petitioner has the burden of proof to show that the proposed use satisfies all applicable general 

and specific standards.   

Petitions to modify the terms or conditions of a special exception are authorized by 

§59-G-1.3(c)(4) of the Zoning Ordinance.  At the beginning of this report, we noted that because the 

proposed modifications would expand floor area by more than 7,500 square feet, under Zoning 

Ordinance §59-G-1.3(c)(4)(A),  the Board may require that the underlying special exception be 

brought into compliance with the general landscape, streetscape, pedestrian circulation, noise, and 

screening requirements of 59-G-1.26, if it finds that the expansion, when considered in combination 

with the underlying special exception, changes the nature or character of the special exception to an 

extent that substantial adverse effects on the surrounding neighborhood could reasonably be expected.  

Otherwise, the inquiry must be limited to discussion of those aspects of the special exception use that 

are directly related to the proposed modifications. 
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Thus, the threshold issue in this case, established by  Zoning Code §59-G-1.3(c)(1), is whether 

the proposed modifications, when considered in combination with the underlying special exception, 

change the nature or character of the special exception to an extent that substantial adverse effects on 

the surrounding neighborhood could reasonably be expected.   

The use will, of course, remain a hospital under Zoning Code §59-G-2.31.   The overwhelming 

weight of the evidence supports the testimony of Petitioner’s witnesses that the improvements can be 

implemented without substantially changing the nature and character of the use of hospital property, 

and the Hearing Examiner so finds.  As discussed in the following pages,  based on the testimony and 

evidence of record, the Hearing Examiner concludes that the Petitioner will continue to meet both the 

general requirements for special exceptions and the specific requirements spelled out in Zoning 

Ordinance §59-G-2.31 for hospitals, as long as Petitioner complies with the conditions set forth in Part 

V, below. 

A.  Standard for Evaluation 
 

The standard for evaluation prescribed in Code § 59-G-1.2.1 requires consideration of the 

inherent and non-inherent adverse effects on nearby properties and the general neighborhood from the 

proposed use at the proposed location.  Inherent adverse effects are “the physical and operational 

characteristics necessarily associated with the particular use, regardless of its physical size or scale of 

operations.”  Code § 59-G-1.2.1.  Inherent adverse effects, alone, are not a sufficient basis for denial of 

a special exception.  Non-inherent adverse effects are “physical and operational characteristics not 

necessarily associated with the particular use, or adverse effects created by unusual characteristics of 

the site.”  Id.  Non-inherent adverse effects, alone or in conjunction with inherent effects, are a 

sufficient basis to deny a special exception.     
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Technical Staff has identified seven characteristics to consider in analyzing inherent and non-

inherent effects: size, scale, scope, light, noise, traffic and environment.  For the instant case, analysis 

of inherent and non-inherent adverse effects must establish what physical and operational 

characteristics are necessarily associated with hospitals.  Characteristics of the proposed modifications 

that are consistent with the characteristics thus identified will be considered inherent adverse effects.  

Physical and operational characteristics of the proposed modifications that are not consistent with the 

characteristics thus identified, or adverse effects created by unusual site conditions, will be considered 

non-inherent adverse effects.  The inherent and non-inherent effects thus identified must be analyzed 

to determine whether these effects are acceptable or would create adverse impacts sufficient to result 

in denial. 

Technical Staff enumerated the following inherent characteristics of  “a modern day hospital” 

(Exhibit 32, p. 16):   

(1) size of buildings and structures; (2) early and long hours of operation; (3) 
traffic to and from the site by a large number of staff, patients, and visitors; (4) 
physicians’ offices affiliated with the hospital; (5) lighting; and (6) a certain 
amount of operational noise from generators, air conditioning systems, and 
emergency vehicles. 

To this list of inherent characteristics, the Hearing Examiner would add that the size and bulk 

of the hospital’s buildings and structures will have some visual impact on its surroundings; that 

hospital operations run round the clock, seven days per week; that there will be hospital generated 

parking commensurate with the size of the staff and patient body; and that there will be a large 

amount of bio and other waste which must be carefully removed. 

Phil Perrine, Petitioner’s land planner, testified that there were no non-inherent characteristics 

of the site, based on the fact that the use was similar to other hospitals.  3/27/09 Tr. 196-197. 

Technical Staff agreed (Exhibit 32, p. 16).  The Hearing Examiner suggested at the hearing that the 
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fact that Petitioner is seeking a variance because of unique site conditions logically means there are 

non-inherent site conditions.  Petitioner’s counsel agreed, but noted that those characteristics had no 

adverse effects on the neighbors. 3/27/09 Tr. 197-201. 

The Hearing Examiner finds that the unusual site conditions discussed in Part II. E. of this 

report, which result in the need for variances, are non-inherent characteristics of the site.  However, 

the granting of the variances allows Petitioner to place its new structures in locations which will not 

result in adverse effects on the community, as mentioned in Part II.E.4. of this report.  There appear 

to be no other non-inherent characteristics of the site, since Holy Cross has the facilities one might 

ordinarily expect in a hospital.  

Technical Staff found that the inherent characteristics of size, scale and scope associated with 

the proposed modifications “are minimal and not likely to result in any unacceptable noise, traffic 

disruption, or environmental impacts at the proposed location.”  Exhibit 32, p. 16.  As explained by 

Staff,  the addition of the South Patient Tower will be in conformance within the height scale for other 

hospitals in the County.  All of the planed activities are inherent to hospital operations.  Staff notes 

that the proposed South Patient Tower would face the Capital Beltway rather than a residential area 

and will not impact neighboring residences.   Staff also found that the proposed improvements will 

provide adequate parking for the hospital staff, employees and visitors.  Views of the garage expansion 

will be screened from neighbors located across Forest Glen Road and from users of Sligo Creek Park 

by the grading and landscaping to be provided within the Petitioner’s property.   Creative design and 

tiered retaining walls will maintain the general character of the neighborhood.   

The Hearing Examiner agrees with Staff’s findings in this regard, and concludes that there are 

no non-inherent characteristics of the site which warrant denial of this modification petition.  
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B.  General Standards 

 The general standards for a special exception are found in Section 59-G-1.21(a).  The 

Technical Staff report, the documentary evidence and the testimony of the witnesses provide 

sufficient evidence that the general standards would be satisfied in this case, as outlined below.   

Sec. 59-G-1.21.  General conditions: 

(a) A special exception may be granted when the Board, the Hearing 
Examiner, or the District Council, as the case may be, finds from a 
preponderance of the evidence of record that the proposed use:  

 
(1) Is a permissible special exception in the zone. 

 
Conclusion:    Hospitals (Zoning Code §59-G-2.31) are permitted as special exception uses in the R-60 

Zone by virtue of Zoning Code §59-C-1.31(d), and the use already exists in this case.   

(2)  Complies with the standards and requirements set forth for the use 
in Division 59-G-2.  The fact that a proposed use complies with all 
specific standards and requirements to grant a special exception 
does not create a presumption that the use is compatible with 
nearby properties and, in itself, is not sufficient to require a 
special exception to be granted. 

 
Conclusion:    As described in Part IV. C., below, the proposed modifications would comply with 

the standards and requirements set forth for the use in Code §59-G-2.31.   

(3) Will be consistent with the general plan for the physical 
development of the District, including any master plan adopted by 
the commission.  Any decision to grant or deny special exception 
must be consistent with any recommendation in an approved and 
adopted master plan regarding the appropriateness of a special 
exception at a particular location.  If the Planning Board or the 
Board’s technical staff in its report on a special exception 
concludes that granting a particular special exception at a 
particular location would be inconsistent with the land use 
objectives of the applicable master plan, a decision to grant the 
special exception must include specific findings as to master plan 
consistency. 
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Conclusion:   The subject property lies within the area analyzed by the Forest Glen Sector Plan, 

approved and adopted in July 1996.  As discussed in Parts II. E. 2. and 4. of this 

report, the proposed modifications will be consistent with objectives and 

recommendations of the Sector Plan.  In fact, the proposed improvements were sited 

and designed to carry out the Sector Plan’s specific recommendations. 

    
(4) Will be in harmony with the general character of the neighborhood 

considering population density, design, scale and bulk of any 
proposed new structures, intensity and character of activity, traffic 
and parking conditions, and number of similar uses. The Board or 
Hearing Examiner must consider whether the public facilities and 
services will be adequate to serve the proposed development under 
the Growth Policy standards in effect when the special exception 
application was submitted. 

 
Conclusion:    On this issue, Technical Staff states that “the use will be in harmony with the general 

character of the surrounding residential neighborhood considering population density, 

design, scale and bulk of the proposed new structures.”  Exhibit 32, p. 17.  The 

proposed location of the new South Patient Tower places it as far away from residential 

areas as is possible on the hospital campus.  The adjoining property is I-495, whose 

users will not be adversely affected in any way. The proposed tower will be set back 

approximately 370 feet from Dameron Drive. 

      Although the garage expansion will encroach into the scenic easement, Petitioner  

revised its plans in an effort to minimize the adverse effects of the encroachment (i.e., 

by moving the garage expansion farther away from the eastern property line), and will 

provide extensive vegetative landscaping within the easement, will use natural tone 

materials and colors for the retaining walls, and will provide tiered retaining walls and a 

green screen on the face of the garage in order to enhance the garage’s appearance from 
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the trail.  Additionally, the berm and landscape planting along Forest Glen Road that 

currently screen the north parking garage from the street and confronting homes will be 

extended along the face of the expansion.  Based on these factors, both Technical Staff 

and the Planning Board recommended approval. 

      The Hearing Examiner also notes that this use has co-existed in harmony with the 

neighborhood for many years, and the proposed modifications will not adversely affect 

that relationship.  The evidence is that public facilities will be adequate to serve the 

proposed use, as modified. 

(5) Will not be detrimental to the use, peaceful enjoyment, economic 
value or development of surrounding properties or the general 
neighborhood at the subject site, irrespective of any adverse effects 
the use might have if established elsewhere in the zone. 

 

Conclusion:    The evidence supports the conclusion that the requested modifications would not be 

detrimental to the use, peaceful enjoyment, economic value or development of 

surrounding properties or the general neighborhood at the subject site, for the reasons 

stated in response to the previous general condition.   

(6) Will cause no objectionable noise, vibrations, fumes, odors, dust, 
illumination, glare, or physical activity at the subject site, 
irrespective of any adverse effects the use might have if established 
elsewhere in the zone. 

 
Conclusion:    The subject property has been improved with this hospital since about 1959.  With the 

exception of construction noise and traffic concerns, there is no evidence that the use 

has caused objectionable noise, vibrations, fumes, odors, dust, illumination, glare, or 

physical activity in the past.  The evidence indicates that traffic problems will not be 

exacerbated by these proposed modifications, and in any event a draft TMP will be the 

subject of CLC meetings, per a condition recommended in Part V of this report. A 
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recommended condition also addresses concerns about possible construction noise.  

Operating noise from the hospital is the subject of another recommended condition, 

which will require Petitioner to meet all applicable laws and regulations governing 

noise control, both external and internal to the site. As evidenced by the revised 

Photometric and Lighting Plan (Exhibit 70), hospital lighting will remain within 

applicable standards (i.e., will not exceed 0.1 footcandles at the rear and side property 

lines), and will not produce glare in adjacent residential areas.  The Hearing Examiner 

finds that the requested modifications will not adversely change the operational 

characteristics of the site.    

(7) Will not, when evaluated in conjunction with existing and 
approved special exceptions in any neighboring one-family 
residential area, increase the number, intensity, or scope of special 
exception uses sufficiently to affect the area adversely or alter the 
predominantly residential nature of the area.  Special exception 
uses that are consistent with the recommendations of a master or 
sector plan do not alter the nature of an area. 

 
Conclusion:    The Hearing Examiner concludes that the proposed modifications will not increase  the 

number, intensity, or scope of special exception uses sufficiently to affect the area 

adversely.  Moreover, as stated above, this special exception use is consistent with the 

recommendations of the applicable Master Plan, and therefore, under the terms of this 

provision, it does “not alter the nature of an area.”  The modifications to the Hospital 

will not, by dint of number, scope, or intensity, change the predominantly residential 

character of the neighborhood or alter it adversely.   

(8) Will not adversely affect the health, safety, security, morals or 
general welfare of residents, visitors or workers in the area at the 
subject site, irrespective of any adverse effects the use might have 
if established elsewhere in the zone. 

 



S-420-H; A-6279                                                                                                                  Page 109 
 

Conclusion:    The evidence supports the conclusion that the proposed modifications would not 

adversely affect the health, safety, security, morals or general welfare of residents, 

visitors or workers in the area at the subject site.  The hospital has existed for many 

years at this location and, after the planned modernization, will continue to provide 

employment and health service to the community, and will have no adverse effect on 

any of the listed individuals.   

(9) Will be served by adequate public services and facilities 
including schools, police and fire protection, water, sanitary 
sewer, public roads, storm drainage and other public 
facilities. 

 
 (A) If the special exception use requires approval of a 

preliminary plan of subdivision, the Planning Board 
must determine the adequacy of public facilities in its 
subdivision review.  In that case, approval of a 
preliminary plan of subdivision must be a condition of 
the special exception.   

 
(B) If the special exception does not require approval of a 

preliminary plan of subdivision, by the Board of 
Appeals must determine the adequacy of public 
facilities when it considers the special exception 
application.  The Board must consider whether the 
available public facilities and services will be adequate 
to serve the proposed development under the Growth 
Policy standards in effect when the special exception 
application was submitted. 

 
 
Conclusion:    The proposed modifications do not require a preliminary plan of subdivision, and the 

Board of Appeals must therefore determine the adequacy of public facilities.  The 

evidence supports the conclusion that the subject property would continue to be served 

by adequate public facilities.  Public water and sewer serve the site and are adequate.  

By its nature, the site will require no school services.   
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   A traffic impact study (Exhibit 26(a)) was prepared by Petitioner’s 

transportation planning expert, Craig Hedberg, and reviewed by Transportation 

Planning Staff.  Technical Staff agreed that his findings satisfy LATR.  “[S]ince the 

proposed modification of the Hospital does not result in a projected increase of new 

vehicle trips through this intersection [i.e., Georgia Avenue and Dennis Avenue], there 

is no increase to the measured CLV and thus no required mitigation to meet LATR.”  

Exhibit 32, p. 12.  Mr. Hedberg  also testified that PAMR is satisfied without any 

mitigation because the new project will not create any additional trips.  Even if there 

were a minor increase in employees as a function of  overall hospital operations not 

related specifically to these improvements, the increase in trips amounts to less than 

half a trip, which is de minimis.  Technical Staff agrees that PAMR required no 

mitigation in this case.   

    Based on this uncontradicted record, the Hearing Examiner finds that the 

proposed modifications would have no adverse impact on transportation facilities, and as  

discussed at length in Part II. C. 3 of this report, the subject modification petition will 

comply with the applicable Growth Policy standards. 

 (C)    With regard to public roads, the Board or the Hearing 
Examiner must further find that the proposed 
development will not reduce the safety of vehicular or 
pedestrian traffic 

 

Conclusion: According to Mr. Hedberg, the proposed modifications will improve circulation and will 

allow for safe and efficient vehicular and pedestrian movement on site.  4/13/09 Tr. 93, 

100-101.  There is no contrary evidence, and the Hearing Examiner so finds. 
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C.  Specific Standards:  Hospitals 

The specific standards for hospitals are found in Zoning Ordinance § 59-G-2.31.  The 

Technical Staff report, the documentary evidence and the witnesses’ testimony provide sufficient 

evidence that the proposed modifications would be consistent with these specific standards, as 

outlined below.   

Sec. 59-G-2.31. Hospitals 
 

A hospital or sanitarium building may be allowed, upon a finding by the board 
that such use will not constitute a nuisance because of traffic, noise or number of 
patients or persons being cared for;  

 
Conclusion:    The hospital already exists, and has been at this site for many years without creating a 

nuisance.  The proposed modifications will add no new patients and little or no new 

traffic.  As discussed previously in this report, the Hearing Examiner finds that the 

proposed changes will not create a nuisance from any of the enumerated factors. 

that such use will not affect adversely the present character or future development 
of the surrounding residential community;  

 
Conclusion:    The best evidence that the hospital expansion will not be detrimental to development of 

the surrounding residential community is the Master Plan’s support for such an 

expansion, as previously discussed.  The location of the new South Patient Tower will 

insulate it from the residential community, and the hospital, in general,  promotes 

development by providing employment and needed hospital services. 

and if the lot, parcel or tract of land on which the buildings to be used by such 
institution are located conforms to the following minimum requirements; except, 
that in the C-2 and C-O zones, the minimum area and frontage requirements shall 
not apply: 

 
(1) Minimum area. Total area, 5 acres. 

 
Conclusion:    The Hospital campus  is 14.21 acres, thus exceeding the minimum area requirements. 
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(2) Minimum frontage. Frontage, 200 feet. 
 

Conclusion:    The proposal complies with this requirement. The existing use is located on a corner lot 

with frontage on Forest Glen Road of approximately 810 feet and frontage on Dameron 

Drive of approximately 756 feet. 

 
(3) Setback. No portion of a building shall be nearer to the lot line than a 
distance equal to the height of that portion of the building, where the adjoining or 
nearest adjacent land is zoned single-family detached residential or is used solely 
for single-family detached residences, and in all other cases not less than 50 feet 
from a lot line. 

 
Conclusion:    Since Petitioner proposes to build a South Patient Tower to a height of 128 feet, 

adjacent to land zoned single-family detached residential, a 128 foot setback would be 

required to satisfy this requirement.  Because the South Patient Tower would have no 

setback from the south (rear) property line, Petitioner seeks a 128 foot setback variance, 

which the Technical Staff, the Planning Board and the Hearing Examiner all 

recommend, for the reasons discussed in Part II. E.  of this report.  The proposed South 

Patient Tower will be set back approximately 370 feet from the single-family detached 

dwellings located to the west, across Dameron Drive, thus meeting the setback 

requirements in that direction. The proposed garage expansion will also be in 

compliance with setback requirements. 

 

(4) Off-street parking. Off-street parking shall be located so as to achieve a 
maximum of coordination between the proposed development and the 
surrounding uses and a maximum of safety, convenience and amenity for the 
residents of neighboring areas. Parking shall be limited to a minimum in the front 
yard. Subject to prior board approval, a hospital may charge a reasonable fee for 
the use of off-street parking. Green area shall be located so as to maximize 
landscaping features, screening for the residents of neighboring areas and to 
achieve a general effect of openness. 
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Conclusion:    Additional off-street parking is proposed along Forest Glen Road, in an extension to the 

existing North Parking Garage.  As stated by Technical Staff (Exhibit 32, pp. 23-24), 

“the garage expansion reduces the visual impact on the surrounding neighborhood since 

it is being extended to the east toward open parkland, and it minimizes height as the top 

level of parking is no higher than currently exists, thereby achieving better compatibility 

with the surrounding residences than if located elsewhere on the property.  The off-street 

parking is so located as to achieve a maximum of safety, convenience, and amenity for 

the residents of the surrounding area.”  Staff also found that Petitioner has maximized 

the landscaping features which will provide screening to mask the bulk of the proposed 

garage expansion.  The Hearing Examiner agrees, especially after Petitioner agreed to 

further enhance the screening along the Forest Glen Road berm, as discussed in Part II. 

C. 2, of this report. 

(5) Commission recommendation. The board or the applicant shall request a 
recommendation from the commission with respect to a site plan, submitted by the 
applicant, achieving and conforming to the objectives and requirements of this 
subsection for off-street parking and green area. 

 
Conclusion:    The site plan has been reviewed by Technical Staff, and modified in accordance with 

their suggestions.   The revised plans were thereafter approved by the Planning Board. 

(6) Building height limit. Building height limit, 145 feet. 
 

Conclusion:    The Building height for the proposed South Patient Tower will be 128 feet, well within 

the 145-foot maximum height.  The North Garage extension will continue at the same 

elevation as the existing structure (at grade along part of Forest Glen Road), and the 

maximum height of the proposed garage expansion is 43 feet. 

(7) Prerequisite. A resolution by the health services planning board approving the 
establishment of the hospital shall be filed with the petition for a special exception. 
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Conclusion:   The hospital already exists, and has been at this site for many years.  This provision is 

therefore inapplicable to this modification petition. 

D.  General Development Standards §59-G-1.23  

(a) Development Standards. Special exceptions are subject to the development 
standards of the applicable zone where the special 
exception is located, except when the standard is 
specified in Section G-1.23 or in Section G-2. 

 
Conclusion:    In addition to the other general and specific standards set forth above, “Special 

exceptions are subject [under Code § 59-G-1.23(a)] to the development standards of the 

applicable zone where the special exception is located [in this case, R-60 Zone] except 

when the standard is specified in Section G-1.23 or in Section G-2.”    The following 

table was provided by Technical Staff demonstrating compliance with applicable 

development standards, except where variances are requested (Exhibit 32, p. 20): 

 Development Standards Table 
                   

 

*The applicant has requested variances for relief of these development standards, and the 
variance case (A-6279) has been consolidated with the special exception modification case. 

 
Minimum lot area 

 

 
5 acres 

 
14.21 acres 

Maximum lot coverage (.59-C-1.328) 35% *52.4% 
Off-street parking 

 
1612 1768 spaces 

Minimum lot width (59-C-1.322) 
at street line 
at building line 

 

25 feet 
75 feet 

 

810 ft. (approx.) 
950 ft. (approx.) 

 

Minimum setbacks: 
Front 
Side 
Rear 

 

25 
8 

128 

67 ft. (approx.) 
65 ft. (approx.) 

*0 ft.  

Maximum building height 
 

145 feet 
 

128 ft. (seven-story tower 
43 ft.  (four-story garage) 

 

 Required  Proposed 
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(b) Parking requirements. Special exceptions are subject to all relevant 

requirements of Article 59-E. 
   
Conclusion:    The Pursuant to Section 59-E-3.7, the parking requirements for a hospital are: One 

parking space for each 1,000 square feet of total floor area, plus one space for each 

resident doctor, plus adequate reserved space for visiting staff doctors, plus one space 

for each 3 employees on the major shift.  The petition proposes a total of 1,768 spaces, 

of which 288 are surface parking and 1,480 will be in structured parking.  Technical 

Staff calculated required parking as 1,555 spaces, based on the following figures: 

1sp/ 1,000 SF floor area= 894,000 SF/1,000= 894 sp 
1sp/resident doctor=1sp/74 doc=     74 sp 
Reserved sp for 245 visiting Staff doctor=   245 sp 
1 sp/3 employees 1026 employees/3  342 sp 
 Total spaces required            1,555 sp 

 
 
      Since Petitioner will provide 1,768 spaces, plus 8 ambulance, 10 motorcycle and 20 

bicycle parking spaces, it more than meets the parking space requirements of the Code. 

Except where Petitioner has requested a parking setback waiver, Petitioner meets all 

other requirements of Article 59-E.  As discussed in Part II. C. 4. of this report, a 

parking setback waiver is recommended by Technical Staff, the Planning Board and the 

Hearing Examiner.  

c) Minimum frontage.  In the following special exceptions the Board may waive 
the requirement for a minimum frontage at the street line 
if the Board finds that the facilities for ingress and egress 
of vehicular traffic are adequate to meet the requirements 
of section 59-G-1.21: 

 
Conclusion:    Not applicable. 
 

(d) Forest conservation. If a special exception is subject to Chapter 22A, the Board 
must consider the preliminary forest conservation plan 
required by that Chapter when approving the special 
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exception application and must not approve a special 
exception that conflicts with the preliminary forest 
conservation plan. 

 
Conclusion:    As discussed in Part II. C. 5. of this report, there is no forest on site, but Petitioner does 

have a Final Forest Conservation Plan, including a Tree Save Plan, approved by the 

Planning Board on March 12, 2009 (Exhibit 34), and subsequently approved in its 

amended form by Technical Staff on April 16, 2009 (Exhibits 77(l) – (s)), as is 

permitted by County Code §22A-11 (Exhibit 63).  Petitioner’s civil engineer, Stephen  

Goley, testified that there would be no conflict between the special exception and the 

Forest Conservation Plan that was approved by the Planning Board or the amendment 

to it approved by the Staff. 3/27/09 Tr. 254.  The Hearing Examiner finds that the 

requirements of this section have been satisfied. 

(e) Water quality plan.   
    If a special exception, approved by the Board, is 

inconsistent with an approved preliminary water quality 
plan, the applicant, before engaging in any land 
disturbance activities, must submit and secure approval of 
a revised water quality plan that the Planning Board and 
department find is consistent with the approved special 
exception. Any revised water quality plan must be filed as 
part of an application for the next development 
authorization review to be considered by the Planning 
Board, unless the Planning Department and the 
department find that the required revisions can be 
evaluated as part of the final water quality plan review. 

 
Conclusion:    This section is inapplicable because water quality plans are required only in special 

protection areas, and this site is not in an SPA.  Petitioner’s stormwater management 

concept plan (Exhibits 81(l0 and (m)) has been approved by DPS (Exhibit 67). 

 
(f) Signs.  The display of a sign must comply with Article 59-F. 
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Conclusion:    As discussed in Part II. C. 2. of this report, an existing entry sign will be moved under 

the proposed plans.   To insure compliance with Article 59-F, the following condition 

has been recommend in Part V of this report, addressing any new or relocated signage: 

  The final signage plan approved for the property in conjunction with 
building permits that addresses way-finding and other signage 
internal to the property shall be submitted by the Petitioner to the 
Board of Appeals prior to issuance of permits relative to the signage. 

 
(g) Building compatibility in residential zones. 

   Any structure that is constructed, reconstructed or altered under 
a special exception in a residential zone must be well related to 
the surrounding area in its siting, landscaping, scale, bulk, 
height, materials, and textures, and must have a residential 
appearance where appropriate.  Large building elevations must 
be divided into distinct planes by wall offsets or architectural 
articulation to achieve compatible scale and massing. 

 
Conclusion:    It is not reasonable to expect  a major hospital, which is institutional in nature, to have a 

residential appearance.  However, the proposed modifications will complement the 

existing structures in terms of scale, massing, design and function. As stated by 

Technical Staff (Exhibit 32, p. 22), “the proposed tower addition and garage expansion 

[are] well-related to the surrounding neighborhood in [their] siting and . . . landscaping, 

scale, bulk, height, material, and texture.”   

h. Lighting in residential zones  

All outdoor lighting must be located, shielded, landscaped, or 
otherwise buffered so that no direct light intrudes into an 
adjacent residential property.  The following lighting standards 
must be met unless the Board requires different standards for a 
recreational facility or to improve public safety: 
 
(1) Luminaires must incorporate a glare and spill light 
control device to minimize glare and light trespass. 
(2) Lighting levels along the side and rear lot lines must not 
exceed 0.1 foot candles. 
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Conclusion:    The revised photometric study (Exhibit 70) demonstrates Petitioner’s compliance with 

this requirement, as discussed in Part II. C. 2. of this report. 

59-G-1.26. Exterior appearance in residential zones. 

A structure to be constructed, reconstructed or altered pursuant to a special 
exception in a residential zone must, whenever practicable, have the exterior 
appearance of a residential building of the type otherwise permitted and 
must have suitable landscaping, streetscaping, pedestrian circulation and 
screening consisting of planting or fencing whenever deemed necessary and 
to the extent required by the Board, the Hearing Examiner or the District 
Council.  Noise mitigation measures must be provided as necessary. 

 
Conclusion:    The proposed modification complements the existing structures in terms of scale, 

massing, design and function, as discussed above. 

E.  The Requested Variances 
 
 Petitioner seeks variances to permit an encroachment into the 128-foot, rear-yard setback 

required by Zoning Ordinance §59-G-2.31(3) for a 128-foot-tall building (a 128-foot variance) and an 

increase in building lot coverage to 52.4 percent (a 17.4 percent variance above the 35% building lot 

coverage permitted in the R-60 Zone). 

 For the reasons set forth in Part II. E. of this report, the Hearing Examiner concludes that 

Petitioner has satisfied the requirements for the area variances it requests, with regard to both 

building lot coverage and setbacks.  Therefore, the variances should be granted in the amounts 

requested.   

 
  In sum, it is clear from the record that the proposed modifications will not change the nature 

or character of the special exception to an extent that substantial adverse effects on the surrounding 

neighborhood could reasonably be expected, and the petition satisfies the requirements specified in 

the Zoning Ordinance.  The Hearing Examiner therefore recommends that the Board of Appeals grant 

the modification petition, with the conditions suggested in the final section of this report. 
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V.  RECOMMENDATION 

 Based on the foregoing analysis and a thorough review of the entire record, I recommend that 

Petition No. S-420-H, filed by Holy Cross Hospital of Silver Spring, Inc, located at 1500 Forest Glen 

Road, Silver Spring, Maryland, for modification of the existing special exception and for a waiver of 

the parking standards of Section 59-E-2.8 of the Zoning Ordinance to allow ten additional parking 

spaces, east of the South Patient Tower along the fire lane access drive, within the applicable setback 

from the rear property line be GRANTED, and that Petition A-6279, to obtain a variance from both 

building coverage and setback restrictions in the Zoning Ordinance, be GRANTED, with the following 

conditions: 

1.    The Petitioner shall be bound by all of its testimony and exhibits of record, and by the 
testimony of its witnesses and representations of counsel identified in this report. 

 
2. The number of patient beds shall be limited to 408 in-patient beds as approved for the 

Petitioner by the Board of Appeals in S-420-E on May 4, 2001. 

3. The expansion of the south patient tower shall be limited to 219,194 square feet of gross 
floor area and 180 in-patient beds, based on the Site Plan (Exhibit No. 81(e)). 

4. The height of the south patient tower shall not exceed seven stories and 128 feet in 
height, based on the Site Plan (Exhibit No. 81(e)). 

5. The north parking garage shall have four levels and 95,000 square feet, based on the Site 
Plan (Exhibit No. 81(e)). 

6. Any amendments to the landscape plans, outside of the Scenic Easement Area, shown on 
Exhibit, must be submitted to and approved by the Board of Appeals as provided for in 
Section 59-G-1.3(c) of the Zoning Ordinance. 

7. Lighting at the side and rear property lines must not exceed 0.1 foot-candle level allowed 
by the special exception, as shown on the Photometric and Lighting Plan (Exhibit No. 
77(e)). 

8. The median for the east access drive shall be constructed to extend beyond the crosswalk 
to the Forest Glen Road thru-lane curb line, with a break for the crosswalk, as the existing 
west entrance from Forest Glen Road is now configured, as shown on the Site Plan 
(Exhibit No. 81(e)). 
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9. Pedestrian ramps shall be constructed across the relocated east entrance so that the 
pedestrian ramps are perpendicular to the travelway directing pedestrians to the opposite 
ramp and not on an angle into the roadway, as shown on the Site Plan (Exhibit No. 
81(e)). 

10. Petitioner must provide 14 bike lockers in the northeast corner of the proposed garage 
and 3 inverted-U bike racks at the main entrance of the professional building. 

11. The Community Liaison Council (CLC) shall continue to meet a minimum of two times 
per year, as long as this Special Exception exists.  The frequency of meetings may be 
expanded to four times per year at the request of either the Petitioner or the community, 
with additional meetings, called as needed, by either Petitioner or the community.  The 
People’s Counsel of Montgomery County shall be an ex officio member of the CLC and 
shall facilitate meetings of the CLC.  Minutes shall be taken at each CLC meeting, and an 
Annual Report shall be prepared that shall include the minutes of the CLC meetings and 
information to indicate how the Petitioner is satisfying the conditions of this Special 
Exception that have been established by the Board of Appeals. 

12. The CLC shall act as a forum for the Petitioner to finalize a Transportation Management 
Plan (TMP), with input from Maryland-National Capital Park and Planning Commission 
(M-NCPPC) Staff as necessary, to be submitted to and approved by the Board of Appeals 
prior to release of the initial building permit.  The Petitioner shall also use the CLC as a 
forum to seek input on issues relating to construction and build-out of the project, 
including construction phasing and construction management (with additional input from 
MCDOT as necessary). 

13. The Petitioner must design and construct the South Patient Tower to attenuate projected 
exterior noise sources to an interior noise level not to exceed 45 dBA Ldn.  The Petitioner 
must comply with the County Noise Ordinance (Chapter 31B of the County Code) for 
onsite noise sources as they may affect offsite residential properties at all times.  The 
Petitioner shall submit a certification to the Department of Permitting Services, with a 
copy to the Board of Appeals, when applying for the initial building permit that these 
requirements relating to internal and external noise will be met.  During the construction 
process, the Petitioner must adhere to the “maximum allowable noise levels for 
construction” (Section 31B-6(a) of the County Code).  The construction contract between 
the Petitioner and its general contractor will include provisions relating to construction 
activity compliance with the County Noise Ordinance. 

14. There must be no construction noise audible outside of the subject site before 7 a.m. on 
weekdays and 9 a.m. on weekends and holidays.  Trucks connected with the construction 
must not idle on Forest Glen Road or Dameron Drive; rather they should be admitted to on-
site staging areas to await construction duties.  The Petitioner must designate a noise 
compliance contact or contacts who will be available 24 hours/day, 7 days/week for 
questions and concerns regarding noise issues and/or other construction related issues 
during the construction process.  All designated compliance contacts must have the 
authority to immediately halt any conduct violative of these conditions.  This contact 
information, including available phone numbers, email addresses, and other contact 
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information allowing for instant access, shall be provided to the community through the 
CLC and through a direct mailing to all persons required to receive notice of these 
proceedings prior to commencement of construction on the project. 

15. Prior to issuance of the first building permit, the Petitioner must grant a scenic easement 
to M-NCPPC for recordation in the Land Records of Montgomery County, in a form and 
with terms approved by the Parks Department of the M-NCPPC, which reflects the 
language related to the scenic easement referenced on plat, as well as the conditions of 
the M-NCPPC as required for approval granted to the Petitioner to encroach into the 
easement. 

16. The final signage plan approved for the property in conjunction with building permits 
that addresses way-finding and other signage internal to the property shall be submitted 
by the Petitioner to the Board of Appeals prior to issuance of permits relative to the 
signage. 

17. The proposed landscape buffer along Forest Glen Road, as initially planted, must provide 
full year-round screening of the expanded garage structure for Lots 5 through 9 on the north 
side of Forest Glen Road opposite the North Parking Garage. This year-round screening will 
be provided by the evergreen and other plantings shown on the revised Landscape Plan 
(Exhibit 81(a)) and the Forest Glen Landscape Buffer Sections Plan (Exhibit 79(f)), with the 
screening enhanced during the growing seasons through deciduous trees.  Should the 
plantings proposed by the revised landscape plan not provide the year-round screening that 
has been represented by Petitioner to be in place upon initial planting, Petitioner and its 
consultants will take such remedial actions necessary, in consultation with the users of the 
aforementioned Lots 5 through 9, to provide the screening as represented.   

18.  All terms and conditions of the approved special exception remain in full force and effect, 
except as modified in the Board’s order granting this modification request. 

 
19.  The number of permitted employees will remain unchanged by the instant modification. 
 
20.  Petitioner’s hours of operation are  24 hours per day, seven days a week.    These hours are 

unchanged by the instant modification. 
 
21. The requirement of Zoning Ordinance §59-E-2.8 that a parking facility be set back from 

the rear property line is hereby waived, pursuant to Zoning Ordinance §59-E-4.5, solely 
with regard to ten additional parking spaces, which may be located east of the South 
Patient Tower along the fire lane access drive, adjacent to the Capital Beltway, without 
any setback from the rear property line. 

22. Petitioner is hereby granted a variance permitting an encroachment into the 128-foot, 
rear-yard setback required by Zoning Ordinance §59-G-2.31(3) for a 128-foot-tall 
building (a 128-foot variance) and an increase in building lot coverage to 52.4 percent (a 
17.4 percent variance above the 35% building lot coverage permitted in the R-60 Zone). 

23. Petitioner must obtain and satisfy the requirements of all licenses and permits, including but 
not limited to building permits and use and occupancy permits, necessary to occupy the 
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special exception premises and operate the special exception as granted herein.  Petitioner 
shall at all times ensure that the special exception use and premises comply with all 
applicable codes (including but not limited to building, life safety and handicapped 
accessibility requirements), regulations, directives and other governmental requirements. 

 

Dated:  June 22, 2009 

                                                                                Respectfully submitted, 

       
 
      ____________________ 
      Martin L. Grossman  
      Hearing Examiner 


