
From: Criss, Jeremy
To: Riley, Mike; Sandberg, Brenda; Butler, Patrick; Chung, Megan; Coppola, Henry
Cc: Tibbitts, Dale; Kassiri, Fariba; Hartman, Ken; Gaul, Vickie; Hucker, Thomas; Scheffel, Mike; mjam0422@yahoo.com
Subject: FW: Broad Run Creek Farm letter and supporting documents-Three appraisals will be sent separately
Date: Friday, September 10, 2021 10:16:00 AM
Attachments: OAG_letter_to_Parks_re_broad_run_creek.pdf

APAB testimony_12_26_2007.pdf
LOS_new_sites_hearing_11_15_2007.pdf

Hello Mike,
I am following up on the Parks proposal to purchase the Broad Run Creek Farm II LLC that is encumbered
by the County Agricultural Easement Program-AEP.
Attached, you will find the response letter from the Office of Agriculture-OAG to your June 11, 2021 letter
along with supporting documents that are referenced.
Due to size of the documents associated with the three appraisals requested by the OAG, I will remit them
in follow up emails.
 
The County Executive-CE has several questions and concerns surrounding the termination of the AEP
easement on the Broad Run Creek Farm, although we have addressed some, but not all of them.
The concerns and questions from the CE may be addressed if we had the contract between Parks and the
current owners of the farm.
It is our understanding that Vickie Gaul is drafting a Terms Sheet to help us with the negotiations on this
transaction.
The back and forth between the OAG and the Executive staff has taken more time than we hoped.
 
Please let us know if you have any questions.
Thanks J
 
 
Please take a moment to answer this quick satisfaction survey about our interaction today:
https://forms.gle/yXhnxpQLtHgFPtBX6
 
Jeremy V. Criss
Office of Agricultural Services, Director
18410 Muncaster Road
Derwood, Maryland  20855
301-590-2830 (Office)
301-943-9766 (Cell)
 
jeremy.criss@montgomerycountymd.gov
http://www.montgomerycountymd.gov/agservices
CONNECT WITH The Office of Agriculture

       
Montgomery County Ag Reserve
93,000 acres

 

From: Scheffel, Mike <Mike.Scheffel@montgomerycountymd.gov> 
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August 13, 2021 
 


Mr. Michael F. Riley, Director 


Montgomery County Parks 
2425 Reedie Drive 


Wheaton, MD 20902 


 


Re: Broad Run Creek Farm II, LLC, Property Termination of Agricultural Preservation Easement 
 


Dear Mr. Riley, 


 
The Office of Agriculture – OAG is responding to your June 11, 2021, letter regarding the proposed 


acquisition of Broad Run Creek Farm II, LLC located at 21820 Club Hollow Road Poolesville, MD 


20837. 


 
Our work on this process can be distilled to one question – What is the present value of an easement? 


This single question represents the most unclear part of the proposed Parks acquisition. The County Code 


provides no clarity on the issue, Chapter 2B-10 (b) states, “Easement Properties Purchased or 
Condemned by Government.  If the federal government or the State or County buys or condemns 


land under an agricultural easement for park or any other nonagricultural use, the condemning 


authority must pay the present value of the easement to the Fund. (emphasis added). 
 


There is an expectation in the Code for the County Government to be reimbursed and payments made to 


the Fund before the County Attorney must prepare, execute, and deliver to the condemning authority for 


recording, a Deed of Termination and Release from Easement, To determine how the present value of the 
easement is determined, we need to go back to when the County’s Agricultural Easement Program-AEP 


began. 


  
Bill 56-87, the act creating the County’s Agricultural Easement Program, was introduced on December 8, 


1987, and enacted on February 16, 1988. As this bill promulgated through the legislative process, the 


basis of the program was to streamline the easement acquisition process by moving away from an 
appraisal-based valuation and replace it with a more consistent added-value formula. The expectation of 


the County was to ensure a condemning authority could not terminate an easement unless they reimbursed 


the Agricultural Preservation Fund. As I stated to you in May, the bare minimum reimbursement should 


be no less than what the County originally paid for the Easement. If the County accepts a lower 
reimbursement payment, it would not be acting in a fiduciarily responsible manner.  


 


Montgomery County Parks has previously tried to purchase this farm. In November and December of 
2007, County Parks made recommendations to add this farm (formerly Beverly Farm) to its Legacy Open 


Space – LOS Master Plan (see attached). The Montgomery County Agricultural Preservation Board – 


APAB provided comments on this potential addition to the LOS master plan (see attached). Among the 
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comments made by the APAB, a concern is still valid today: the idea of governments and condemning 


authorities should not pursue properties encumbered by agricultural preservation easements as a backdoor 


to acquire farmland for parks.  Farmers are accustomed to competing with their own industry for 
farmland, when government gets in the business of buying farmland it has a chilling effect on competition 


for farmland. 


 


The Maryland National Capital Park and Planning Commission – MNCPPC, has a contract with the 
current owner of the property to purchase approximately 472 acres of the 535-acre farm and allow the 


approximately 63 acres remaining for continued use as a privately owned, active farm.  Notwithstanding 


the proposal outlined above, the County Parks would like to terminate the entirety of the Agricultural 
Preservation Easement. The OAG has not seen the contract between buyer and seller. The County Parks 


strategy on the future of both portions of the Broad Run Creek Farm is an area that the appraisers asked 


us, and we were not able to provide definitive responses.  As an example, once the easement is 
terminated, there are six transferable development rights-TDRs (one of which is retained for the exiting 


farmhouse that could be razed) that would yield six new buildable lots on the farm that would be realized 


upon achieving the water table and perc tests.  The OAG believes the realization of these six new 


buildable lots must be considered as part of the present value of the easement.  Not all of the appraisals 
reflect this future development potential. The OAG cannot navigate a complex, precedent setting 


transaction when we do not have all the details. 


 
As part of this process MNCPPC ordered an appraisal of the property to determine what a present 


easement value may be. The firm of Ryland Mitchell of Lipman, Frizzell & Mitchell was hired to perform 


the appraisal. Their appraisal determined the present value of the easement to be $600,000 that is based 
on the six retained TDRs valued at $100,000 per TDR.  We believe the appraisal is based on a 


misunderstanding of how the County paid for the easement in 2001. The County used an added-value 


formula to determine the price of the easement. This means the Beverly’s were compensated for the 


agricultural resource characteristics of the property on a per acre basis, not on a per TDR basis. 
 


After the OAG received MNCPPC’s appraisal, the OAG immediately ordered three separate appraisals to 


be done by approved appraisers on the Maryland Department of General Services list. We wanted to show 
how difficult it is to appraise agricultural land and why the County’s agricultural preservation program 


was amended in 2009 to eliminate the appraisal-based valuation and only provide the added-value 


formula for determining easement values. 


 
Breakdown of Easement Values for the Beverly/Broad Run Creek Farm II: 


 


2001: The County AEP added-value formula    $1,954,090.30  
2021: Ryland Mitchell of Lipman, Frizzell & Mitchell –   $600,000 


2021: Phillip R. Lamb & Co, Inc -     $708,300 


2021: Associated Appraisers -      $1,892,000 
2021: Karen H. Belinko Appraisals, LLC -   $236,100 


2021: Present AEP added value formula -    $4,091,250.30 


 


The appraisals show a wide range of terms and values, some high some low, and no consistency. The 
added-value formula reflects the understanding of the agricultural community – a continued increase for 


the price paid for easements and agricultural land values appreciating not depreciating. This property 


helps to demonstrate why the County uses the added-value formula and no longer an appraisal-based 
approach. 


 







     


      


 


3 | P a g e  


 


The possibility of terminating this easement cannot occur in a bureaucratic vacuum between MNCPPC 


and the OAG. Since this would be the first case of an agricultural preservation easement being terminated 


in Montgomery County and the State of Maryland, we need to get this right. The OAG will be 
recommending specific amendments to Chapter 2B-10 (d) that will provide greater clarity and process for 


condemning authorities seeking to terminate agricultural preservation easement properties moving 


forward.  We will reach out to the County Executive and staff as well as the County Council to make sure 


all parties are aware of this process including our recommended remedies to the County Code. 
 


Once we discuss this with the County Executive and Council and receive our directions, we will have a 


better understanding on our role to negotiate the present value of the easement. We understand and 
appreciate the timeline put forth in your letter; however, this is a precedent setting transaction, and our 


Agricultural Clients are watching closely. They want to make sure the fund is reimbursed fairly and that 


they understand this process.  
 


We look forward to working with you on coming to a win-win solution for the County residents on this 


process. 


 
Sincerely, 


 


 
 


Jeremy V Criss, Director, Office of Agriculture 


 
cc:  Marc Elrich, County Executive 


 Tom Hucker, Montgomery County Council President 


 Vickie Gaul, Associate County Attorney 


 Dale Tibbitts, Special Assistant  
 Ken Hartman, Director of Strategic Partnerships 


 Michael Jamison, Chair, Montgomery County Agricultural Preservation Advisory Board 

























































Sent: Friday, September 10, 2021 8:48 AM
To: Criss, Jeremy <Jeremy.Criss@montgomerycountymd.gov>
Subject: Broad Run Creek letter and supporting documents
 
Here you go!
 
Mike Scheffel
Office of Agricultural Services, Agricultural Land Preservation Program Administrator
18410 Muncaster Road
Derwood, Maryland  20855
301-590-2856 (Office)
443-487-2971 (Cell)
mike.scheffel@montgomerycountymd.gov
http://www.montgomerycountymd.gov/agservices
CONNECT WITH The Office of Agriculture
Montgomery County Ag Reserve
93,000 acres

Please take a moment to answer this quick satisfaction survey about our interaction today:
https://forms.gle/yXhnxpQLtHgFPtBX6
 

For COVID-19 Information and resources, visit: www.montgomerycountymd.gov/COVID19

mailto:jeremy.criss@montgomerycountymd.gov
http://www.montgomerycountymd.gov/agservices
https://gcc01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fforms.gle%2FyXhnxpQLtHgFPtBX6&data=02%7C01%7CMike.Scheffel%40montgomerycountymd.gov%7C1216f0dac7fe4198c66908d8272f30de%7C6e01b1f9b1e54073ac97778069a0ad64%7C0%7C0%7C637302430917006428&sdata=AZrk9bfF5YtJ%2Fpo6EcfkWJwGcTzH38AB%2BVOQE1LwTUY%3D&reserved=0
https://www.montgomerycountymd.gov/COVID19
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August 13, 2021 
 

Mr. Michael F. Riley, Director 

Montgomery County Parks 
2425 Reedie Drive 

Wheaton, MD 20902 

 

Re: Broad Run Creek Farm II, LLC, Property Termination of Agricultural Preservation Easement 
 

Dear Mr. Riley, 

 
The Office of Agriculture – OAG is responding to your June 11, 2021, letter regarding the proposed 

acquisition of Broad Run Creek Farm II, LLC located at 21820 Club Hollow Road Poolesville, MD 

20837. 

 
Our work on this process can be distilled to one question – What is the present value of an easement? 

This single question represents the most unclear part of the proposed Parks acquisition. The County Code 

provides no clarity on the issue, Chapter 2B-10 (b) states, “Easement Properties Purchased or 
Condemned by Government.  If the federal government or the State or County buys or condemns 

land under an agricultural easement for park or any other nonagricultural use, the condemning 

authority must pay the present value of the easement to the Fund. (emphasis added). 
 

There is an expectation in the Code for the County Government to be reimbursed and payments made to 

the Fund before the County Attorney must prepare, execute, and deliver to the condemning authority for 

recording, a Deed of Termination and Release from Easement, To determine how the present value of the 
easement is determined, we need to go back to when the County’s Agricultural Easement Program-AEP 

began. 

  
Bill 56-87, the act creating the County’s Agricultural Easement Program, was introduced on December 8, 

1987, and enacted on February 16, 1988. As this bill promulgated through the legislative process, the 

basis of the program was to streamline the easement acquisition process by moving away from an 
appraisal-based valuation and replace it with a more consistent added-value formula. The expectation of 

the County was to ensure a condemning authority could not terminate an easement unless they reimbursed 

the Agricultural Preservation Fund. As I stated to you in May, the bare minimum reimbursement should 

be no less than what the County originally paid for the Easement. If the County accepts a lower 
reimbursement payment, it would not be acting in a fiduciarily responsible manner.  

 

Montgomery County Parks has previously tried to purchase this farm. In November and December of 
2007, County Parks made recommendations to add this farm (formerly Beverly Farm) to its Legacy Open 

Space – LOS Master Plan (see attached). The Montgomery County Agricultural Preservation Board – 

APAB provided comments on this potential addition to the LOS master plan (see attached). Among the 
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comments made by the APAB, a concern is still valid today: the idea of governments and condemning 

authorities should not pursue properties encumbered by agricultural preservation easements as a backdoor 

to acquire farmland for parks.  Farmers are accustomed to competing with their own industry for 
farmland, when government gets in the business of buying farmland it has a chilling effect on competition 

for farmland. 

 

The Maryland National Capital Park and Planning Commission – MNCPPC, has a contract with the 
current owner of the property to purchase approximately 472 acres of the 535-acre farm and allow the 

approximately 63 acres remaining for continued use as a privately owned, active farm.  Notwithstanding 

the proposal outlined above, the County Parks would like to terminate the entirety of the Agricultural 
Preservation Easement. The OAG has not seen the contract between buyer and seller. The County Parks 

strategy on the future of both portions of the Broad Run Creek Farm is an area that the appraisers asked 

us, and we were not able to provide definitive responses.  As an example, once the easement is 
terminated, there are six transferable development rights-TDRs (one of which is retained for the exiting 

farmhouse that could be razed) that would yield six new buildable lots on the farm that would be realized 

upon achieving the water table and perc tests.  The OAG believes the realization of these six new 

buildable lots must be considered as part of the present value of the easement.  Not all of the appraisals 
reflect this future development potential. The OAG cannot navigate a complex, precedent setting 

transaction when we do not have all the details. 

 
As part of this process MNCPPC ordered an appraisal of the property to determine what a present 

easement value may be. The firm of Ryland Mitchell of Lipman, Frizzell & Mitchell was hired to perform 

the appraisal. Their appraisal determined the present value of the easement to be $600,000 that is based 
on the six retained TDRs valued at $100,000 per TDR.  We believe the appraisal is based on a 

misunderstanding of how the County paid for the easement in 2001. The County used an added-value 

formula to determine the price of the easement. This means the Beverly’s were compensated for the 

agricultural resource characteristics of the property on a per acre basis, not on a per TDR basis. 
 

After the OAG received MNCPPC’s appraisal, the OAG immediately ordered three separate appraisals to 

be done by approved appraisers on the Maryland Department of General Services list. We wanted to show 
how difficult it is to appraise agricultural land and why the County’s agricultural preservation program 

was amended in 2009 to eliminate the appraisal-based valuation and only provide the added-value 

formula for determining easement values. 

 
Breakdown of Easement Values for the Beverly/Broad Run Creek Farm II: 

 

2001: The County AEP added-value formula    $1,954,090.30  
2021: Ryland Mitchell of Lipman, Frizzell & Mitchell –   $600,000 

2021: Phillip R. Lamb & Co, Inc -     $708,300 

2021: Associated Appraisers -      $1,892,000 
2021: Karen H. Belinko Appraisals, LLC -   $236,100 

2021: Present AEP added value formula -    $4,091,250.30 

 

The appraisals show a wide range of terms and values, some high some low, and no consistency. The 
added-value formula reflects the understanding of the agricultural community – a continued increase for 

the price paid for easements and agricultural land values appreciating not depreciating. This property 

helps to demonstrate why the County uses the added-value formula and no longer an appraisal-based 
approach. 
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The possibility of terminating this easement cannot occur in a bureaucratic vacuum between MNCPPC 

and the OAG. Since this would be the first case of an agricultural preservation easement being terminated 

in Montgomery County and the State of Maryland, we need to get this right. The OAG will be 
recommending specific amendments to Chapter 2B-10 (d) that will provide greater clarity and process for 

condemning authorities seeking to terminate agricultural preservation easement properties moving 

forward.  We will reach out to the County Executive and staff as well as the County Council to make sure 

all parties are aware of this process including our recommended remedies to the County Code. 
 

Once we discuss this with the County Executive and Council and receive our directions, we will have a 

better understanding on our role to negotiate the present value of the easement. We understand and 
appreciate the timeline put forth in your letter; however, this is a precedent setting transaction, and our 

Agricultural Clients are watching closely. They want to make sure the fund is reimbursed fairly and that 

they understand this process.  
 

We look forward to working with you on coming to a win-win solution for the County residents on this 

process. 

 
Sincerely, 

 

 
 

Jeremy V Criss, Director, Office of Agriculture 

 
cc:  Marc Elrich, County Executive 

 Tom Hucker, Montgomery County Council President 

 Vickie Gaul, Associate County Attorney 

 Dale Tibbitts, Special Assistant  
 Ken Hartman, Director of Strategic Partnerships 

 Michael Jamison, Chair, Montgomery County Agricultural Preservation Advisory Board 
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