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SUBJECT: Update on Maintenance of Effort Issues 

Today as part of its State Legislation briefing, the Council will discuss issues 
related to the State Maintenance ofEffort (MOE) law and education funding. Several 
key members of the County Delegation have been invited to participate in the discussion. 

The purpose oftoday's discussion is to review the FYlO and FYll MOE 
threshold funding levels, summarize recent developments related to FYI 0 funding, and 
consider what State legislative changes the County might advocate next year. 

I. BACKGROUND: STATE MOE LAW 
State law requires local jurisdictions to fund school systems at a minimum level 

known as Maintenance ofEffort (MOE). The law establishes a formula to determine the 
threshold funding level, based on enrollment and prior year funding. The calculation for 
local contribution is independent of any other funding, such as State or Federal aid. 
Regardless of any potential changes to other revenue sources, the County is required to 
maintain the level of its local contribution to the school system, adjusted only for 
enrollment. Relevant law and regulations are attached on circles 1-10. 

In most years, the County has funded MCPS at a much higher level than the MOE 
threshold. For example, in FY09 the Council's approved appropriation was $78 million 
higher than the MOE level for local contribution. In FY08, the County provided a local 
contribution that was $83 million higher than MOE. Each year that the County funded 
MCPS above the MOE level has resulted in a corresponding increase in the MOE 
threshold for the following year. 

Over the past decade the County's cumulative funding above MOE is 
$576.8 million (see chart on circle 11). Moreover, the County's annual support for 
MCPS starting in FY95 has averaged over 99 percent of the Board's request each 
year (see chart on circle 12). 



The State law related to MOE has three primary parts: 

1. 	 The funding level, which specifies that the County must appropriate at least as 
much per pupil as the prior year. Thus the yearly minimum is the previous year's 
appropriation adjusted only for increases or decreases in enrollment. Md. Code, 
Educ. §5-202( d)(1) and (2) (circles 3-4) 

2. 	 The waiver provision, which allows counties to apply to the State Board of 
Education for a temporary or partial waiver from the MOE provisions. Md. Code, 
Educ. §5-202( d)(7) (circle 4) 

3. 	 The penalty for not meeting MOE. If the Stale Superintendent or the State Board 
finds that a county has not met its MOE, the Comptroller must withhold the 
increase over the prior year allocated to the County in the General State School 
Fund. Md. Code, Educ. §5-213 (circle 8) 

II. MOE FUNDING FOR FYIO 
For FYI0, the County appropriation required to meet MOE was $1,529,554,447. 

This level represented an increase ofjust under $16 million from the County's FY09 
appropriation. 

The County Executive's March 16 recommended FYI0 operating budget assumed 
that a State waiver of the MOE threshold funding level would be approved to achieve a 
balanced budget. His budget assumed full funding of the MCPS budget at the level 
requested by the Superintendent, funded in part by increases in State and Federal 
Aid. After final budget action by the General Assembly, the County determined that the 
waiver amount needed was $79,537,3221 (request letter attached on circles 13-18). A 
waiver of this amount would have brought the County's contribution to $1,450,017,125. 
The County Board of Education conditionally supported the County's waiver application 
to the State Board of Education (support letter attached at circles 19-22). 

The Council's budget also assumed that the waiver would be approved to achieve 
a balanced budget. The Council also endorsed the approach that all education resources, 
local, State, and Federal, would be sufficient to support MCPS' educational and 
operational program at the level requested by the Superintendent, supported by the Board, 
and recommended by the Executive. 

On May 15, the State Board of Education denied the County's waiver application 
(denial letter attached on circles 23-36). This decision created a $79.5 million budget 
imbalance because the State law required this amount be appropriated to MCPS above 

1 The County's original March 31 request was for a waiver amount of $94,852,285. This amount 
anticipated possible reductions in State Aid under consideration in the General Assembly. However, after 
final State action and submission of the County Executive's budget amendments, the waiver needed to 
achieve a balanced budget with all resources was $79,537,322. The County amended its waiver application 
orally at the State Board's public bearing and via emaiL 
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the agreed-upon level. To do so would have required reducing the amount appropriated 
to other County agencies by $79.5 million, resulting in further extensive program 
reductions. 

The Council's ultimate budget action was recommended by the County Executive 
and initially agreed to by MCPS. The Council appropriated to MCPS $79.5 million of 
the $111.3 million total debt service payment required for school construction. (This 
total is part of the debt service portion of the CoupJy's aggregate operating budget.) 
MCPS must transfer $79.5 million to the Department of Finance in installments that 
correspond to the debt service payment schedule. The Council determined that this is a 
school-related expense and in so doing avoided unnecessary and drastic service 

2reductions in other areas. 

The County Board of Education has since expressed concern that the budget 
resolution did not limit the debt service payment appropriation to FYI O. However, the 
Council has not indicated its intent either to repeat or not repeat this appropriation of debt 
service payments in FYI!.3 It is critical to note that the end result for MCPS in FYIO 
was full funding of its educational program request. No program reductions were 
taken by the Council beyond those already contained in the Board's budget. All 
parties collaborated to achieve this outcome in the difficult economic conditions facing 
the County this year. As the late Blair Ewing, the State Board's Vice Chair, wrote in his 
dissent from the State Board's opinion: 

The Montgomery County case is a unique one. The initial problem was that 
there was adequate money to fund the schools, but not adequate money to fund 
both the schools and the county government operations. The local school board, 
county executive, and the county council have now all agreed on adequate 
funding for both the schools and the county government operations, but need the 
waiver they have requested to make the agreement effective. This is an example 
of good government at work. It ought to be encouraged and supported. The 
waiver should be granted. 

III. MOE FUNDING FOR FYll 
The starting point for calculating MOE in FYII will be. the $1,529,554,447 

appropriation of local dollars in FYI 0; this results in a per pupil amount of $11,249 as the 
basis for calculating the FYll MOE leveL The last official enrollment projection for the 
upcoming school year estimates 137,977 students, and was published in October 2008. 4 

The actual enrollment used for the FYIl MOE calculation will not be settled until the 
school system finalizes its official enrollment on September 30, as required by the State. 

2 The Council's appropriation resolution for the MCPS FYlO Operating Budget is attached on circles 37-41 
and details the requirements of this arrangement. 
3 The Council appropriates funds in the operating budget annually and cannot legally bind itself to 
decisions on future budgets or appropriate funds in a budget that has not yet been adopted. Charter §311 
prohibits the expenditure of funds in excess of the amount appropriated by the Council. 
4 Superintendent's Recommended FYIO Capital Budget, Appendix A-I. The MOE calculation does not 
include enrollment for Pre-Kindergarten or Head Start services. MCPS does include these figures in its 
total enrollment projections, which are therefore generally higher than the MOE enrollment calculation. 
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Using this enrollment projection and the FYI0 per pupil amount yields a 
possible FYll MOE threshold level of $1,552,103,273, an increase of $22.5 million 
over the FYI0 level. 

The final amount will depend on how actual enrollment compares to projections. 
This MOE calculation is based on an enrollment projection that is nearly a year old; it 
anticipates 2,008 students over the FY09 MOE enrollment level. The actual could be 
higher or lower and will not be captured until the official September 30 count. But in any 
case it is likely to be a significant increase; At the per pupil amount of $11 ,249, an 
increase of even 1,000 students would equal an MOE increase of $11 million. 

The FYll MOE level includes the $79.5 million currently allocated for utbt 
service payments in FYI0. If the Council does not repeat the debt service 
appropriation to MCPS in FYll and instead appropriates the identical amount of 
debt service dollars to County Government, an increase in County funds of 
$102 million could be needed for the MCPS budget to meet MOE in FYll using the 
estimate calculated above. 

IV. RECENT DEVELOPMENTS RELATED TO FYI0 MOE FUNDING 
There have been a number of recent actions and requests regarding FYlO MOE 

funding decisions. 

• 	 Immediately after the State Board's waiver denial, Senator Richard Madeleno 
requested advice from the Attorney General's office on the calculation of the penalty. 
A May 20 letter of advice from Assistant Attorney General Bonnie Kirkland states 
that the penalty is the increase in Foundation Aid, Geographic Cost of Education 
Index (GCEI), and Supplemental Grant aid (see circles 42-44).5 

• 	 In a June 4 letter to State Superintendent Nancy Grasmick, MCPS Superintendent Dr. 
Jerry \Veast expressed concern about the County's debt service appmpriation in the 
FY 1 abudget and requested early resolution as to whether the County action met 
MOE. Dr. Weast also requested that the school system not be assessed a penalty if 
the State finds that the County did not meet MOE (see circles 46-47). Council staff 
understands that Superintendent Grasmick has forwarded this letter to the Attorney 
General for review. 

• 	 On June 1 the Wicomico County Board of Education requested an Attorney General 
opinion on whether Wicomico County met MOE by requiring school operating funds 

5 The law is not precise as to how to calculate the potential penalty for not meeting MOE. While it clearly 
references the increase in State Aid over the previous year, it does not use language which reflects current 
categories of State Aid. The difference in State Aid in the three categories cited by the letter of advice for 
Montgomery County in FYIO depends on several assumptions. Circle 45 contains Council staff's 
discussion ofthe variables and concludes that the potential penalty could most likely range from 
$33.4 million to $45.9 million. 
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to be used to pay debt service on school construction projects. Wicomico County's 
MOE waiver application was also denied by the State Board. (see circles 48-49) 

• 	 Prince George's County filed an appeal ofthe State Board's denial of its waiver 
application in Prince George's County Circuit Court. A press release on the Prince 
George's County website noted that the county believes the State Board did not 
properly apply the criteria for consideration, but that the county is not seeking to 
reduce the FY 1 0 funding of its schools. (see circle 50) 

• 	 In a June 25 letter to Ulysses Currie, Chair of the Senate Budget and Taxation 
Committee, Maryland Association of Counties (MACo) President Wilson H. Parran 
outlined concerns about the waiver and specifically the State Board's process in 
reaching its waiver decisions. (see circles 51-53) 

V. 	LEGISLATIVE ISSUES 

The County's FYlO experience with MOE illuminated many unintended 
consequences, ambiguities, and inconsistencies in the three primary components of the 
MOE law. 6 Council staff briefly outlines below some issues in each area. 

A threshold question is whether a minimum local funding prerequisite should 
continue in the law at all. The current law creates serious disincentives for counties to 
fund above the minimum level. It does not acknowledge the joint responsibility of all 
government levels, local, State, and Federal, in maintaining continuity of support for 
education. It does not recognize the reality of severe economic downturns. However, the 
remainder of this discussion assumes that repealing the MOE provisions entirely is not 
feasible and that adjustments should be sought instead. 

• 	 Calculation: Should the formula be based on a measure of support for educational 
program other than spending? Can it be based on system adequacy or function year 
to year? If spending remains the measure, should it reflect all resources, not just ·lecal 
dollars? Do some expenditures (compensation, benefits) vary too much to be part of 
the calculation? 

);> 	 The formula assumes there can never be a reason to spend less per pupil than in 
the previous year, which precludes legitimate budget savings. For example, tllis 
year the school unions agreed to forgo the negotiated COLA wage adjustment, a 
savings of nearly $89 million. However, since the waiver was denied, the County 
could not realize those savings. Similarly, the Board's requested budget 
acknowledged the economic climate by approving program reductions and other 
efficiencies to control spending. Again, State law makes no room for this kind of 
positive approach to occur. While there is a correlation between increased per 

6 The law could benefit from technical clean-up, including consolidating similar provisions, using uniform 
language across all provisions, and clarifYing the penalty calculation. This packet does not address these 
technical issues in detail. 
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pupil spending and educational success, the current MOE structure penalizes 
attempts to provide quality service at a lower cost 

);- School budgets vary across counties in terms of what is included; thus each 
system's base is unique, but the formula counts everything without consistency. 
For example, the MCPS budget includes its pre-funding requirements for retiree 
health benefits (OPEB) payments; some other counties budget these funds 
centrally for all agencies, and thus they are not included in the :t-.10E base 
calculation. In Montgomery County, school health services are budgeted in 
DHHS; in some other counties they are budgeted in the schools. 

);- School funding could be determined to be adequate based on substantive 
measurements, rather than spending alone. For example, if a school system met a 
test for performance adequacy (such as test scores) and met certain minimum 
program requirements (such as class size), the State could conclude that spending 
was adequate, regardless of the dollar amount spent. 

• 	 Waiver: Should the process be improved? Is the State Board ofEducation the right 
body to decide waiver applications? 

);- The State Board arguably has an inherent conflict of interest when deciding a 
waiver application because it is charged with advocating for public education 
and maximizing school funding. Another option could be to assign waiver 
decisions to the Board ofPublic Works. 

);- Problems with applying the waiver criteria are outlined in MACo's letter. 
They include the uniform application to all counties (the three waiver denial 
letters issued in May were very similar) despite the different circumstances of 
applicants. The State Board also disregarded some criteria established by law 
or regulation and added others that were not. 

);- The timing of the process created difficulty for many counties, both in 
application and decision. The law requires counties to apply prior to April 1, 
which is also before final State budget action. On the other end of the 
process, the State Board's denial was delivered to the County a day after the 
Council's scheduled date for budget reconciliation. 

);- The procedure used by the State Board may also have violated the contested 
case provisions of the Administrative Procedure Act because the counties 
were never given the opportunity to contest the basic factual findings that the 
Board relied on in its decision. In fact, the Board made a complicated factual 
decision about the County's ability to fund MOE without receiving any 
evidence that the County could afford to fund MOE. 
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• 	 Penalty: Is reduction of County funding in already tight economic conditions 
counterproductive to good fiscal policy and adequate support for public schools? 
Would another sanction encourage counties to meet the minimum level without 
additional negative impact on schools and local governments? 

>- Any State Aid penalty should consider a county's past funding record and the 
effect ofa County's failure to meet MOE in a given year on its educational 
programs. A penalty may be warranted only when a county exhibits an 
extended pattern of failing to fund MOE. 

>- Another less punitive option could be to require counties to document how 
reduced funding would or would not affect the educational program and 
submit a plan to restore funding in future years. 

This packet contains the following attachments: Circle # 

Md. Code, Educ. §5-202 1 


March 31 letter from Council President and County Executive 


April 7 letter from MC Board of Education to State Board of Education, 


June 1 letter from Wicomico County Board of Education 


Md. Code, Educ. §5-213 8 

COMAR I3A.02.05.04 9 

Table of MOE and Local Funding 11 

Table ofMCPS Funding History 12 


to State Board of Education, requesting MOE waiver 13 


responding to waiver request 19 

May 15 State Boar{}. ofEducation denial opinion 23 

Resolution #16-971, Approval ofthe FYlO MCPS Operating Budget 37 

May 20 letter of advice from the Assistant Attorney General on penalty 42 

Council staff discussion of penalty calculation 45 

June 4 letter from Dr. Weast to Superintendent Grasmick 46 


to the Attorney General 48 

June 12 press release from Prince George's County 50 

June 25 letter from MACo President Parran to Senator Currie 51 
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§ 5-202. State financial assistance for public education. 

(a) Definitions.­

(1) In this section the following words have the meanings indicated. 

(2) "AT1nual per pupii foundation amount" means: 

(i) For fiscal years 2004 through 2008, the sum, rounded to the nearest dollar, of: 

1. The fiscal year 2002 per pupil foundation amount of $4,124; and 

2. The product of the difference between the target per pupil foundation amount and $4,124 and: 

A. OAO in fiscal year 2004; 

B. 0.52 in fiscal year 2005; 

C. 0.71 in fiscal year 2006; and 

D. 0.83 in fiscal year 2007; and 

(ii) For fiscal year 2008 and each fiscal year thereafter, the target per pupil foundation amount. 

(3) "Assessed valuation of real property" means the most recent estimate made by the State Department of 
Assessments and Taxation before the annual State budget is submitted to the General Assembly, of the assessed 
value of real property for State purposes as of July 1 of the first completed fiscal year before the school year for 
which the calculation of State aid is made under this section. 

(4) "Assessed value of personal property" means the most recent estimate by the State Department of 
Assessments and Taxation before the annual State budget is submitted to the General Assembly of the assessed 
value for county purposes of personal property as of July 1 of the first completed fiscal year before the school 
year for which the calculation is made under this section. 

(5) "Foundation program" means the-product of the annual per pupil foundation amount and a county's full-time 
equivalent enrollment. 

(6) "Full-time equivalent enrollment" means the sum of: 

(i) The number of students enrolled in grades 1 through 12 or their equivalent in regular day school programs on 
September 30 of the previous school year; 

(ii) Except as provided in item (iii) of this paragraph, the product of the number of students enrolled in 
kindergarten programs on September 30 of the prior school year and: 

1. 0.60 in fiscal year 2004; 

2.0.70 in fiscal year 2005; 

3. 0.80 in fiscal year 2006; 

http://michie.lexisnexis.comlmarylandllpext.dlllmdcode/bf2e/c2c2/c309/c30f?fu=document-frame....1/5/2009 
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4. 0.90 in fiscal year 2007; and 

5. 1.00 in fiscal year 2008 and each fiscal year thereafter; 

(iii) In Garrett County, the number of students enrolled in kindergarten programs on September 30 of the prior 
school year; and 

(iv) The muliber of fiJll-time equivaient students, as determined by a regulation of the Department, enrolled in 
evening high school programs during the previous school year. 

(7) "Local contribution rate" means the figure that is calculated as follows: 

(i) Multiply the statewide fun-time equivalent enrollment by $624, and multiply this product by: 

1. 0.46 in fiscal year 2004; 

2. 0.47 in fiscal year 2005; 

3.0.48 in fiscal year 2006; 

4. 0.49 in fiscal year 2007; and 

5.0.50 in fiscal year 2008 and each fiscal year thereafter; 

(ii) Multiply the statewide full-time equivalent enrollment by the amount that the annual per pupil foundation 
arnOlmt exceeds $624, and multiply this product by 0.50; 

(iii) Add the two products calculated in items (i) and (ii) of this paragraph, and divide the resulting sum by the 
sum of the wealth of all of the counties in this State; and 

(iv) Round the result obtained in item (iii) of this paragraph to seven decimal places and express as a percent 
with five decimal places. 

(8) "Local share of the foundation program" means the product of the local contribution rate and a county's 
wealth. 

(9) "Net taxable income" means the amount certified by the State Comptroller for the second completed 
calendar year before the school year for which the calculation of State aid under this section is made, based on 
tax returns filed on or before September 1 after this calendar year. 

(10) "Personal property" means all property classified as personal property under § 8-101(c) of the Tax ­
Property Article. 

(11) "Real property" means all property classified as real property under § 8-101(b) of the Tax - Property 
Article. 

(12) "State share of the foundation program" means the greater of: 

(i) The difference between the foundation program and the local share of the foundation program; and 

(ii) The result obtained by multiplying the annual per pupil foundation amount by the county's full-time 
equivalent enrollment, and multiplying this product by: 

http://michie.lexisnexis.comlmarylandllpext.dlllmdcodelbf2e/c2c2/c309/c30f?fn=document-frame....1/5/2009 
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1. 0.25 h'1 fiscal year 2004; 

2. 0.24 in fiscal year 2005; 

3. 0.22 in fiscal year 2006; 

4. 0.19 in fiscal year 2007; and 

5.0.15 in fiscal year 2008 and each fiscal year thereafter. 

(13) "Target per pupil foundation amount" means: 

(i) In fiscal years 2008,2009, and 2010, $6,694; and 

(ii) In subsequent fiscal years: 

i. The target per pupil foundation amount for the prior fiscal year increased by the same percentage as the lesser 
of: 

A. The increase in the implicit price deflator for State and local government expenditures for the second prior 
fiscal year; 

B. The Consu..rner Price Index for all urban consumers for the Washington-Baltimore metropolitan area, or any 
successor index, for the second previous fiscal year; or 

C. 5%; or 

If t.here is no increase in the implicit price deflator for State and local government expenditures for the second 
prior fiscal year or in the Consumer Price Index for all urban consumers for the Washington-Baltimore 
metropolitan area, or any successor index, for the second previous fiscal year, the target per pupil foundation 
amount for the prior fiscal year. 

(14) "Wealth" means the sum of: 

(i) Net taxable income; 

(ii) 100 percent of the assessed value of the operating real property of public utilities; 

(iii) 40 percent of the assessed valuation of all other real property; and 

(iv) 50 percent of assessed ¥::.lue of personal property. 

(b) Distribution of State share offoundation program funds.- Subject to the other provisions of this section, 
each year the State shall distribute the State share of the foundation program to each county board. 

(c) Repealed by Acts 2005, ch. 444, § 8, approved May 26, 2005 and effective pursuant to Article III, § 
the Maryland Constitution. 

of 

(d) Distribution ofState share offoundationprogramfunds - Eligibility.­

(1) To be eligible to receive the State share of the foundation program: 

(i) The county governing body shall levy an annual tax sufficient to provide an amount of revenue 
elementary and secondary public education purposes equal to the local share of the foundation program; and 

for 

CD 
http://michie.lexisnexis.comlmarylandllpext.dlllmdcodelbf2e/c2c2/c309/c30f?fn=document-frame....1/5/2009 
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(ii) The county governing body sball appropriate local funds to the scbool operating budget in an amount no 
less than the product of the county's full-time equivalent enrollment for the current fiscal year and the local 
appropriation on a per pupil basis for the prior fiscal year. 

(2) Except as provided in paragraph (3) of this subsection, for purposes of this subsection, the local 
appropriation on a per pupil basis for tbe prior fiscal year for a county is derived by dividing the county's 
highest local appropriation to its scbool operating budget for the prior fiscal year by the county's full-time 
equivalent enrollment for the prior fiscal year. For eXfu"11ple, the calculation ofthefoundaticn aid for fiscal year 
2003 shall be based on the highest local appropriation for the school operating budget for a county for fiscal 
year 2002. Program shifts between a county operating budget and a county school operating budget may not be 
used to artificially satisfY the requirements of this -paragraph. 

(3) For purposes of this subsection, for fiscal year 1997 and each subsequent fiscal year, the calculation of the 
county's highest local appropriation to its school operating budget for the prior fiscal year shall exclude: 

(i) A nonrecurring cost that is supplemental to the regular school operating budget, if the exclusion qualifies 
under regulations adopted by the State Board; and 

(ii) A cost of a program that has been shifted from the county school operating budget to the county operating 
budget. 

(4) The county board must present satisfactory evidence to the county government that any appropriation under 
paragraph (3)0) of this subsection is used only for the purpose designated by the county government in its 
request for approval. 

(5) Any appropriation that is not excluded under paragraph (3)(i) of this subsection as a qualifying nonrecurring 
cost shall be included in calculating the county's highest local appropriation to its school operating budget. 

(6) Qualifying nonrecurring costs, as defmed in regulations adopted by the State Board, shall include but are not 
limited to: 

(i) Computer laboratories; 

(ii) Technology enhancement; 

(iii) New instructional program start-up costs; and 

(iv) Books other than classroom textbooks. 

(7) (i) The provisions of this subsection do not apply to a county if the county is granted a temporary waiver or 
partial waiver from the provisions by the State Board of Education based on a determination that the county's 
fiscal condition significantly impedes the county's ability to fund the maintenance of effort requirement. 

(ii) After a public hearing, the State Board of Education may grant a waiver under this paragraph in accordance 
with its regulations. 

(iii) In order to qualify for the waiver under this paragraph for a fiscal year, a county shall make a request for a 
waiver to the State Board of Education by Aprill of the prior fiscal year. 

(iv) The State Board of Education shall inform the county whether the waiver for a fiscal year is approved or 
denied in whole or in part by May 15 of the prior fiscal year. 

(e) Funding under miscellaneous programs.­

® 
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(1) In this subsection, "State financial assistance for public education" means the total financial assistance 
provided by the State to a county board under the following programs: 

(i) Funding for the foundation program under this section; 

(ii) In fiscal year 2009,50% of the funding received under the GCEI adjustment grant program under subsection 
(f) of this section and in fiscal year 2010, 60% the funding received under the GCEI adjustment grant 
program under subsection (f) of this section; 

(iii) Transportation aid under § 5-205 of this subtitle; 

(iv) Funding for compensatory education under § 5-207 of this subtitle; 

(v) Funding for students with limited English proficiency under § 5-208 of this subtitle; 

(vi) Funding for special education students under §.2~20~ oftms subtitle; 

(vii) Funding for the guaranteed tax base program under § 5-210 ofthis subtitle; 

(viii) 50% of the State payments for retirement contributions for employees of a local school syst~m in 
accordance with the provisions ofDivision II of the State Personnel and Pensions Article; and 

(ix) Funding for supplemental grants under this subsection. 

(2) (i) For fiscal years 2009 and 2010 only, the State shall provide a supplemental grant to a county board that 
does not receive at least a 1 % increase in State financial assistance for public education over the amount 
received by the county board in the previous fiscal year. 

(ii) The supplemental grant under t.1-tis paragraph shall be the amount necessary to increase a county board's 
State financial assistance for public education by 1 % over the amount received by the county board in the 
previous fiscal year. 

(3) For fiscal year 2011 and each fiscal year thereafter, a county board shall receive a supplemental grant equal 
to the amount the county board received under paragraph (2) of this subsection in fiscal year 2010. 

(f) Adjustments for regional differences.­

(1) In this subsection, "GCEI adjustment" means the foundation program for each county multiplied by: 

(i) 0.000 in Allegany; 

(ii) 0.018 in Anne Arundel; 

(iii) 0.042 in Baltimore City; 

(iv) 0.008 in Baltimore; 

(v) 0.021 in Calvert; 

(vi) 0.000 in Caroline; 

(vii) 0.014 in Carroll; 

http://rnichie.lexisnexis.comlmarylandllpext.dlllmdcodelbf2e/c2c2/c309/c30f?fn=document-frame....1/5/2009 
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(ix) 0,020 in Charles; 

(x) 0.000 in Dorchester; 

(xi) 0.024 in Frederick; 

(xii) O.000 in Garrett; 

(xiii) 0.000 in Harford; 

(xiv) 0.015 in Howard; 

(X") {\ (\ 1 (\ ; '" l(pnt·\>' V.VeL'''; .!.L..i. ... _...... , 

(xvi) 0.034 in Montgomery; 

(xvii) 0.048 in Prince George's; 

(xviii) 0.011 in Queen Anne's; 

(xix) 0.002 in St. Mary's; 

(xx) 0.000 in Somerset; 

(xxi) 0.000 in Talbot; 

(xxii) 0.000 in Washington; 

(xxiii) 0.000 in Wicomico; and 

(xxiv) 0.000 in Worcester. 

(2) To the extent funds are provided in the State budget for the grants under this subsection, in addition to the 
State share of the foundation program, each county board may receive a grant to reflect regional differences in 
the cost of education that are due to factors outside of the control ofthe local jurisdiction. 

(3) Subject to paragraph (4) of this subsection, the amount of the grant to each county board under this 
subsection shall equal the GCE! adjustment for the county board multipliedJ:imes: 

(i) 0.50 in fiscal year 2006; 

(ii) 0.62 in fiscal year 2007; 

(iii) 0.74 in fiscal year 2008; 

(iv) 0.86 in fiscal year 2009; and 

(v) 1.00 in fiscal year 2010 and each fiscal year thereafter. 

(4) For any fiscal year, if sufficient funds are not provided in the State budget to fully fund the grants provided 
under this subsection, the grant to each county board under this subsection shall equal the amount determined 
under paragraph (3) of this subsection multiplied by a fraction: 

http://michie.lexisnexis.comlmarylandllpext.dlllmdcodelbf2e/c2c2/c309/c30f?fn=document~frame,...1/5/2009 
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(i) The numerator of which is the amount provided in the State budget to fund the grants; and 

(ii) The denominator of which is the sum of the amounts calculated under paragraph (3) of this subsection for 
all the county boards. 

(g) Social Security contributions for county board or local school system employees. - Any employer Social 
Security contributions required by federal Jaw for any employee of a county board or local school system shall 
remain the obligation of the employer. 

(n) Supplemental retirement allowance in lviontgomery County.­

(1) The Montgomery County Board shall provide from the Montgomery County Public Schools Employees' 
Pension System Trust the supplemental retirement allowance required under paragraph (2) of this subsection. 

(2) (i) The Montgomery County Board, through the Montgomery County Public Schools Employees' Pension 
System Trust, shall a supplemental retirement aliowance to 8.J."'1 employee of the County Board who retires 
on or after July 1, 1999, as a member of the Teachers' Pension System of the State ofMaryland. 

(ii) The supplemental retirement allowance shall equal the product of the member's years of creditable service 
earned in the Montgomery County Public Schools Employees' Pension System times the sum of: 

1. 0.08% of the retiree's average final compensation that does not exceed the Social Security integration level; 
and 

2. 0.15% ofthe retiree's average final compensation that exceeds the Social Security integration level. 

[An. Code 1957, art. 77, §§ 128A, 128B; 1978, ch. 22, § 2; chs. 419, 420; 1979, ch. 407; ch. 423, § 1; 1980, ch. 
531; 1981, ch. 2, § 3; ch. 114; ch. 774, § 1; 1982,. ch. 17, § 7; chs. 693, 746, 806, 888; 1983, ch. 69; 1984, ch. 
85, § 1; 1985, chs. 122,223; 1986, chs. 123,484,580; 1987, ch. 11, § 1; ch. 277; 1988, ch. 6, § 1; 1989, ch. 5, § 
1; 1990, ch. 217; 1992, 1st Sp. Sess., ch. 1, § 7; 1992, 2nd Sp. Sess., ch. 1; 1993, ch. 5, § 1; 1994, ch. 606; 1995, 
ch. 3, § 1; 1996, ch. 77; ch. 175, § 1; 1997, ch. 635, § 9; ch. 636, § 9; 1999, ch. 632; 2000, ch. 61, § 1; ch. 80, § 
2; 2002, ch. 121; ch. 288, § 2; 2003, ch. 21, § 1; 2004, ch. 430, § 1; 2005, ch. 444, § 8; 2007 Sp. Sess., ch. 2, § 
2.] 
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Annotated Code ofMaryland 
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*** CURRENT THROUGH ACTS of IHE 2009 REGULAR SESSION EFFECTIVE JUNE 1,2009, WITH 
ANNOTATIONS THROUGH APRIL 30, 2009. *** 

EDUCATION 

DIVISION II. ELEMENTARY AND SECONDARY EDUCATION 


TITLE 5. FINANCING 

SUBTITLE 2. STATE AND FEDERAL AID TO EDUCATION 


GO TO MARYLAND STATUTES ARCHIVE DIRECTORY 


Md EDUCATION Code Ann. § 5-213 (2009) 

§ 5-213. Withholding or suspending payment of funds 

(a) Suspension of payments upon noncompliance. -- After notification from the State Superintendent that a county is 
not complying with the provisions of the State program ofpubJic education, the State Comptroller shall withhold any 
installment due the county from the General State School Fund. 

(b) Withholding of installments due. -­

(1) If the Superintendent finds that a county is not complying with the maintenance of local effort provisions of § 
5-202 of this subtitle or that a county fails to meet the requirements of Subtitle 4 of this title, the Superintendent shall 
notify the county of such noncompliance. 

(2) If a county disputes the finding within 30 days of the issuance of such notice, the dispute shall be promptly 
referred to the State Board of Education which shall make a final determination. 

(3) Upon receipt of certification of noncompliance by the Superintendent or the State Board, as the case may be, 
the Comptroller shall suspend, until notification of compliance is received, payment ofany funds due the county for the 
current fiscal year, as provided~under § 5-202 of this subtitle which are appropriated in the General State 5chool Fund, 
to the extent that the State's aid due the county in the current fiscal year under that section in the Fund exceeds the 
amount which the county received in the prior fiscal year. 

HISTORY: An. Code 1957, art. 77, § 131; 1978, ch. 22, § 2; 1984, ch. 85, § I; 1985, ch. 10, § 3; 1986, ch. 484; 1996, 
ch. 10, § 16; 2001, ch. 29, § 6; 2002, ch. 288, § 1; 2003, ch. 21, § 7. 

NOTES: EDITOR'S NOTE. --Section I, ch. 288, Acts 2002, effective July 1,2003, redesignated former § 5-210 of this 
subtitle to be present § 5-2 I3 of this subtitle. 

® 
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.04 Waiver of Maintenance of Effort Requirement. 

A. Procedure. 

(1) Beginning with fiscal year 1998,.in order to qualify for a maintenance of effort waiver for a fiscal year, a county shall make a 
request for a waiver to the State Board of Education by April 1 of the p;:-ior fiscal year. 

(2) The waiver request shall be in writing arId shall be received by the Department between January 1 and March 31 of the prior 
fiscal year. The county shall send to the local board of education a copy of the wai ver request. 

(3) The written request shall include the following: 

(a) The amount the county proposes to appropriate to its school Opci ating budget and the amount the county is required to 
appropriate to meet the maintenance of effort requirement; 

(b) Information detailing the county's projected fiscal condition for the fiscal year the waiver is being requested and the current 
fiscal year, as well as information regarding the county's revenue stream from property tax, income tax, other taxes, and other revenue 
streams; 

(c) If applicable, information regarding statutory prohibitions for raising revenues; 

(d) Copies of the county's three most recent audited financial statements; 

(e) The county's projected expenditure plan for the fiscal year in which the waiver is requested, as well as the current fiscal 

year expenditure plan; and 


(f) Additional information in support ofthe waiver request as the county considers necessary. 

(4) The State Board may request additional infomiation from the county as it considers necessary. 

B. Public Hearing. 

(1) Upon receipt of the waiver request, the State Board shall schedule a public hearing. 

(2) Notice of the public hearing shall include the time allotment for oral presentation. 

(3) The State Board may identify and call upon expert witness.elL 

C. Standard for Granting a Waiver. 

(l) The State Board's decision on whether to approve or deny in whole or in part a waiver request shall be based on a 

determination that the county's fiscal condition significantly impedes the county's ability to fund the maintenance of effort 

requirement. 


(2) The State Board may consider the following: 

(a) External environmental factors such as a loss ofa major business or industry; 

(b) Tax bases; 

(c) Rate of inflation relative to growth of student population; and 

http://www.dsd.state.md.us/comar/13a113a.02.05.04.htm 1/512009 
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(d) Maintenance of effort requirement relative to the county's statutory ability to raise revenues. 

(3) The county has the burden of proof by a preponderance of the evidence. 

(4) The State Board shall issue its written decision to the county, with a copy to the local board, within 45 days from receipt of 
the written request, but no later than May 15. 

® 
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Maintenance of Effort (MOE) 
and Local Funding 

(in millions) 
Fiscal Yearj MOE lApp. Budget! Diff. 
FYOI I 884.1 959.8 75.7I 
FY02 ! 983.0 1,029.7 46.7 
FY03 1,050.7 1,079.2 28.5 
FY04 1,101.6' 1,136.4! 34.8 
FY05 1 144.3 1,217.2' 72.9 
FY06 1,224.21 1,285.8 61.6 
FY07 i 1,290.3 1,384.7 94.4I 

FY08 I 1,373.7 1,456.9 83.2 
FY09 i 1,452.5 -., 79.0 
FY10 

, 
1,529.6 0.0 

TOTAL , 576.8 
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HISTORY OF MCPS OPERATING BUDGET 
"­

Approved Approved 
CEas% as % of Year over 
ofBOE BOE Year 

Fiscal Year BOE Request CERe/;! Request Approved Request Change 
FY95 

I 

831,083,917 i 830,920,454 i 99.98% i 830,010,147 I 99.87% II I 

FY96 893,500,374 i 873,393,202 i 97.75% 878,160,420 i 98.28% 5.80%I 

FY97 923,300,664 
I 

914,579,959 99.06% 915,141,097 1 99.12% I 4.21%I 
I i 

FY98 963,556,933 I 951,593,588 98.76% I 958,416,196 99.47% I 4.73%i 

FY99 i 1,035,831,965 1,018,768,106 i 98.35% 11,034,768,530 99.90% 
i 

7.97% !I 

FYOO i 1,109,674,340 1,106,885,306 99.75% 11,105,644,145 99.64% I 6.85%I 

FY01 1,220,920,067 i 1,204,584,463 98.66% 1,216,096,599 99.60% 9.99% 
FY02 1,333,836,665 I 1,307,377,294 . 98.02% 1,323,625,477 99.23% 8.84% 
FY03 i 1,398,594,671 1,398,594,671 100.00% 1,412,161,822 i 100.97% 6.69% 
FY04 l 1,518,840,346 1,487,705,056 97.95% 1,498,374,041 98.65% I 6.10% 
FY05 i 1,587,373,378 1,585,853,126 99.90% ! 1,609,382,533 i 101.39% I 7.41% 
FY06 i 1,722,472,494 1,722,472,494 100.00% . 1,713,736,154 99.49% i 6.48% 
FY07 1,839,194,639 1,839,194,639 100.00% 1,851,496,287 i 100.67% 8.04% 
FY08 I 1,988,401,081 I 1,968,751,400 1 99.01% 1,985,017,6191 99.83% 7.21% 
FY09 i 2,111,237,124 2,060,121,163 97.58% 2,066,683,2941 97.89% I 4.11%I 

FY10 I 2,152,103,336 I 2,J28,410,168 I 98.90% 12,200,577,000 I 102.25% 6.48% 



ROCKVILLE, MARYLAND 

March 31, 2009 

Mr. James H. DeGraffenreidt,\Jr. 
President, 
Maryllmd State Board of E4ucation 
200 1Nest Baltimore Street;' 
Bal~1more, Maryland 212'01 

I ' 
! 

Dertr Mr. DeGraffenreidt: 
\ 

\\ " 

'~~uant to Section 5-202( d)(7) of Maryland Code, Education Article, Montgomery 
County hereby requests a waiver from the State's Maintenance ofEffort (MOE) requirement as 
defined under Section 5-202(d)(l)-(6). The basis for this request is that the County's fiscal 
condition significantly impedes us from funding the MOE requirement without seriously 
impairing other County services, including public safety, services to the most vulnerable 
residents, post-secondary education, library and recreation services, and other vital locally 
funded public programs. 

As defined under the Education Article, the County's local funding obligation for K -12 
Public Education in FYIO would be $1,529,554,447 in order to maintain per pupil spending 
constant at $11,249 (as defined under the Education Article). The County Executive's 
Recommended FYI0 Operating Budget includes local funding of$I,454,702,161, a difference of 
$74,852,285 from the amount required under the Education Article. However, given that the 
Maryland General Assembly is considering additional reductions in local aid that could be more 
than $50 million for Montgomery County and could severely impact local services, we are 
requesting a waiver in the amount of $94,852,285. In requesting this amount for the waiver, we 
are committed to not reducing any educational programs recommended by the Montgomery 
County Board ofEducation in its FYIO Recommended Budget. 

We are also committed to appropriating local funding that, when combined with State 

education aid for Montgomery County Public Schools (MCPS), is no less than $1,929,265,335, 

and to appropriating exclusively for public school purposes all mandated State and Federal aid, 

including all grants that are received. 


This is the first time that Montgomery County has requested such a waiver. With the 
exception ofFY92, when Maryland permitted a State-wide waiver of the MOE requirement, 
Montgomery County has not only met the MOE requirement, but significantly exceeded it. In 
the last ten years Montgomery County has increased its local contribution to K-12 Education by 

@ 
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over $710 million to over $1.5 billion. This represents an 86.6 percent increase in local funding 
an average annual increase of 6.4 percent which has enabled us to reduce class size, raise test 

scores, and meet the needs of the growing numbe~of students eligible for FARMS and ESOL 
services. During the same period, student enrollment grew by only 7.8 percent. This represents 
a substantial and ongoing local commitment to investing this County's taxpayer funds in 
educating our children. In addition, the County's FY09-14 Approved Capital Improvements 
Program (CIP) budget includes over $1.2 billion in locally supported funding for school 
construction, renovation, information technology" and other capital improvements support of 
K-12 public education. 

In addition to the County's local contribution to MCPS, the County Government also funds 
over $37 million to operate several programs in support of the Public Schools' missio~ 
including: 

• School Safety: providing 177 Crossing Guards with seven Police Officer positions in 
support, at a cost of $5.3 million; 

• School Safety: providing 31 Police Officers as Educational Facility Officers assigned to 25 
Public High Schools and two Middle Schools, at a cost of $3.8 million; 

• School Health: Providing 318 positions including nurses and health room technicians, at a 
cost of$19.8 million; 

• Wellness: Funding for various wellness programs, including School Suspension programs; 
reading, tutoring and mentoring programs; Infant and Toddlers programs; and Pre­
Kindergarten programs, at a cost of $3.5 million; and 

• Linkages to Learning: providing early intervention services to students and families of 
elementary and middle school communities with the highest indicators of poverty to 
address non-academic issues that may interfere with a child's success at school, at a cost of 
$4.9 million. 

In developing the County's FYIO operating budget, Montgomery County was faced with 
closing a budget shortfall of nearly $600 million. The causes of this serious shortfall were the 
national economic recession and the continuing international crisis in credit markets. Since May 
2008, when the County Council approved the FY09 operating budget, the County has revised its 
FY09 and FYI0 revenue projections downward by over $340 million due to reductions in 
income, transfer, and recordation tax revenue, investment income, and State Highway User Aid. 
This revenue loss is nearly 10 percent of our total annual tax supported revenues. Attached is a 
copy of the County's latest review ofeconomic indicators. In addition, some pertinent facts 
provided below indicate how the recession has impacted Montgomery County residents and led 
to this sharp decrease in revenues: 

• Since December 2007, Montgomery County's unemployment rate has increased by 84 
percent to 4.6 percent in January 2009. This is the highest level of unemployment in 
Montgomery County since 1990 . 

• Resident employment has been stagnant since calendar year 2006, with no increase in 
resident employment, despite the entry of thousands of residents into the job market. 
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• Home sales have declined 17.& percent in 200&,23.4 percent in 2007, and 20.5 percent in 
2D06. 

• Average home sale prices have declined 11.9 percent in 2008. The most recent residential 
assessments plummeted 163 percent. 

• The value ofnew residential construction 0$400,000,000) in CY2008 was the lowest since 
1999. 

These economic factors have dramatically affected the County's revenue collections for 
income, transfer, and recordation tax.es. Moreover, the Federal Reserve rate cuts have reduced 
projected FYI°investment income by nearly 60 percent. 

To close the budget deficit, produce a balanced budget, and fund essential services including 
K-12 Education, the County Executive and the County Council have made a number of 
significant budget reductions for FY09, and the County Executive has also recommended major 
reductions for FY10, including the follow-mg; 

tlt Total mid-year FY09 reductions of$48.8 million in Montgomery County Government, 
Montgomery College, the Maryland-National Capital Park and Planning Commission, and 
MCPS; 

• Total FYlO reductions of $130.4 million across the same four agencies; 
• The abolishment ofnearly 400 positions in Montgomery County Government, v.ith nearly 

half of these positions filled; 
.. The elimination of all General Wage Adjustments for all employees across all agencies of 

local government; 
It The elimination ofthe planned $25 million increase in pre-funding ofretiree health 

msurance; 
• A reduction of $50 million in current revenue funding to the capital budget; and 
• A reduction in the County's reserve ofnearly $40 million. 

lfthe County were required to fund the additional $94.8 million local contribution, it would 
mean even deeper reductions in IDeally funded services, at a time when local crime rates are 
rising and the need for emergency assistance for individuals and-families in crisis is steeply 
increasing. 

Montgomery County has benefited in several ways from funding received or expected to be 
received from the Federal Fiscal Stabilization Act and the American Recovery and Reinvestment 
Act of 2009. In FYlO, MCPS will receive $6.1 million for Title I programs for disadvantaged 
children and $15.3 million for Individuals with Disabilities Education Act (IDEA) programs. 
The Title I funding will be used to add three schools to receive Title I funding and add eight new 
full-day Head Start classes, so that all Title I schools that have Head Start classes can offer full­
day Head Start classes. The Title I funding will also allow recipient schools to restore teacher 
positions to reduce class size, support reading and mathematics intervention, and provide ESOL 
support. The IDEA funding will allow for the restoration of reductions originally proposed for 

® 
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the FYI0 budget, including 20.5 special education teachers, five secondary intensive reading 
teachers, and tuition for students in non-public placement, special educational instructional 
materials. The IDEA funding will also allow the additiun ofhours based staffing at 15 additional 
middle schools, technology to implement the Universal Design for Learning program, and other 
program improvemcu8. The additional fimding from the Titlt i grants and IDEA grants, 
however, are targeted grants for specific purposes and does not represent general aid. While a 
portion of this funding will allow MCPS to restore certain positions and activities that may have 
otherwi.se u-en eliminated in the FYIO budget, thjs aid generally did not have a positive or 
negative impact on meeting the State MOE requirement. 

In addition, on February 20, 2009, Governor O'Malley announced more than $720 million of 
funding for Maryland public education resulting from the American Recovery and Reinvestment 
Act. Under the Governor's plan, every school district in .Maryland v1.rill be made whole and the 
Geographic Cost ofEducation Index (GeEI) will be funded at 100 percent for the :first time. For 
Montgomery County this meant an increase of $21.6 million in funding. The Governor's 
proposal also included restoration ofproposed reductions in supplemental grant and non-public 
placement funding to local school systems. For Montgomery County, this meant an increase of 
$4.8 million in fLlIlding. The anticipated receipt of this funding in the FYIO budget allowed the 
County to limit the amount of this waiver request by approximately $26.4 million. 

While we are still exploring other fonnula funding and competitive grant opportunities under 
the ARRA, Montgomery County Government and other local public agencies expect to receive 
approximately $36 million in funding for a variety of specific purposes, including transportation 
projects, bus replacement, workforce trainlng, energy projects, public safety equipment, housing, 
weatherization, emergency shelter grants, Community Development Block Grants, homelessness 
prevention, and Community Services Block Grants. Since this funding is targeted for specific 
purposes and frequently carries standard Federal non-supplantation requirements, it cannot be 
used to supplement the County's local contribution or provide capacity for Montgomery County 
to increase its local contribution for K-12 schools. 

We are confident that granting this waiver request will not adversely affect the quality of our 
local public schools. In fact, the County Executive's recommended budget for FYIO would fund 
nearly 99 percent of the Montgomery County Board ofEducation's request The only 
recommended reductions are to additional funding increases requested fDr certain benefit funds, 
including additional pre-funding for retiree health insurance ($12.3 million), the employee health 
insurance benefit fund ($7.1 million)~ and the MCPS Employees' Retirement and Pension 
Systems Plan ($4.3 million). These reductions can be made without affecting the existing level 
ofbenefits for these employees. 

In addition, as you are aware, the State has recently revised downward its own revenue 
estimates for FY09 and FYlO by over $1 billioIL This has very troubling implications for 
Montgomery County and other subdivisions across the State because of impending reductions in 
local aid formulas that may be necessary to produce a balanced budget for the State. Further 
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reductions in local aid will require Montgomery County to identify additional programmatic and 
service reductions_to its own residents to maintain a balanced and sustainable budget. 

l,,{ontgomery County's abilit'j to raise further revenue from additional local taxes has two 
major constraints. First, Section 305 oUhe Montgomery County Charter (see attached) requires 
the unanimous vote of the nine members of the County Council to increase real property tax 
revenue beyond the rate of inflation (less new construction and other minor categories). We do 
not support such an increase in the property tax rate, since it would impose an additional burden 
on families and businesses during this difficult economic +iT"ne, .and also given the fact thal the 
County exceeded the limits imposed by Section 305 ofllie Charter in FY09 (an increase of l3 
percent). Second, Montgomery County's income tax rate is currently at the State-allowed 
maximum rate, 3.2 percent. 

In closing, we want to stress that education, especially K -12 Education, is one of the most 
important priorities ofMontgomery County. We are very proud of the accomplishments ofour 
Public School system in reducing class size, significantly improving test scores, and preparing 
our children to be productive, well-educated, and responsible citizens. We are cOlIlmitted to 
investing the resources necessary to achieve these important results for our County and the State. 

However, the severity and duration of the current economic recession and the consequent 
reduction in revenues leave us no responsible choice except to temporarily reduce the County's 
local contribution. The Montgomery County Board ofEducation leadership, working 
collaboratively with the County Executive and County Council, is aware of this waiver 
application, and will recommend support for the waiver provided that the funds for educational 
programs recommended by the Montgomery County Board of Education are not reduced. We 
urge the State Board ofEducation to approve this request with all deliberate speed in view of the 
County's fast -approaching budget deadlines. Thank: you for your consideration. 

Sincerely, 

p~ 
Isiah Leggett 
Montgomery County Executive 

Phil Andrews, President 
Montgomery County Council 

ILIPA:jb 

c: 	 Anthony South, Executive Director, Maryland State Board ofEducation 
Montgomery County Council 
Shirley Brandman, President, Montgomery County Board ofEducation 
Jerry D. Weast, Ed.D, Superintendent, Montgomery County Public Schools 
Richard S. Madaleno, Jr., Senator, District 18 
Brian J. Feldman, Delegate, District 15 
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At'"tachments: 

.. Tax Supported Current Revenue FYU9-FYI01 


• March Revenue Update FY08-10 Reflecting County Executive Recommended Budget 
.. Revenui,;s: EA:cerpt from County Executive's Recommended PYlO Operating DUJg,6t 
.. Section 305 of the Montgomery County Charter: Approval of the Budget; Tax Levies 
.. Comprehensive Annual Financial Reports (Audited) FYs 2006-2008 
" County Executive's Recommended FYi0 Operating Budget 
.. Approved Montgomery County Operating Budget FY2009 

Supplemental Information on County Fiscal Condition for FY09 find FYl 0: 
- Presentation of Economic Indicators: Montgomery County Economic Indicators 

(Montgomery County Department ofFinance, prepared March 2009) 
- FY09 Operating Budget Issues, Memo from County Executive Isiah Leggett to Council 

President Michael J. Knapp, September 4, 2008 
- EY09 Savings Plan, Memo from County Executive Isiah Leggett to Council President 

Michael J. Knapp, November 13, 2008 
County Council Approval ofFY09 Savings Plag, November 25,2008 

-	 Fiscal Plan Update, Memo from County Executive Isiah Leggett to Council President 
Michael J. Knapp, December 1,2008 

- FY09 and FYI 0 Required Budget Actions, Memo from County Executive Isiah Leggett 
to County Government Department Heads, December 17,2008 

I Additional information on County Revenue Streams can be found in the County Executive's Recommended FYIO 
Operating Budget pages 5-1 to 5-22 and 72-1 to 72-20. 
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!:~~) MONTGOMERY COUNTY BOARD OF EDUCATION 
'. .{. .:;;: I 850 Hungerford Drive ~ Rockville, Maryland 20850 
~y 

April 7,2009 

Mr. James H. DeGraffenreid!., Jr., President 

Maryla.."1d State Board of Education 

200 \Vest Baltimore Street 

Baltimore, Maryl~d 21201 


Dear Mr. DeGraffenreidt: 

This letter is the Montgomery County Board of Education's response to the Maintenance of 
Effort (MOE) waiver request that was submitted to you on March 31, 2009. Pursuant to Section 
5-202(d)(7) of the Annotated Code of Maryland, Education Article, Montgomery County 
Executive lsiab Leggett and Montgomery COtinty Council President Phil Andrews have 
requested a waiver from the State's MOE requirement, as defined under Section 5­
202(d)(1)-(6). The basis for their requeSt is that the COllIity's fiscal condition prevents it from 
funding the MOE requirement 'without seriously impairing other county services. The Board has 
not taken a formal position because it will not have had. an opportunity to meet prior to the 
April10, 20091 deadline for submitting a response. However, we recognize that the 
unprecedented economic difficulties faced by the county, state, and nation have required the 
county to request this waiver. 

The American Recovery and Reinvestment Act of 2009 (AfuU) 1'..as provided the state "tith 
$26.2 million that otherwise would have been reduced from the state aid due to Montgomery 
County. Compared to FY 2009, Montgomery County Public Schools (MCPS) expects to receive 
in FY 2010 approximately $71 million in additional state aid. This is $27 million more than was 
anticipated when the Board of Education adopted its FY 2010· budgeLrequest MCPS also 
expects to receive $24.2 million in state aid it was shortchanged by error in FY 2009. These 
additional revenues allow the Board's requested budget to be funded even if the MOE waiver is 
approved. However, if final action on the budget by the General AS$OO1bly reduces the amount 
of state aid for MCPS, the requested waiver amount must be reduced by a similar amount 

Montgomery County has infonned the Board of Education that becaUSe of the serious economic 
downturn, it faces a budget shortfall of almost $600 million. MCPS staff has received 
information about the county economy and revenue projections, as outlined in the county's 
waiver request, and has worked closely with county staff toreview economic and revenue data. 

Discussions were held by MCPS staff, county executive staff, and the County Council prior 
to March 31, 2009, regarding the need for the waiver and the content oftlle letter requesting the 
waiver. Although the Board of Education was not able to take a formal position on this waiver 
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roo,uest, we are recommending support of this request~ ·as-long as a !lllmber of important 
cO'nditiO'ns are met. This conditional support was communicated to' Mr. Leggett and Mr. Andrews. 
Tne following cO'nditions were shared with lh.em, and it was made clear that our suppO'rt is 
contingent on these conditions bdu"lg agreed to' by the Maryland State BO'ard ofEducatiO'n: 

1. 	 With the pO'ssible exception of pre-funding of retirees health ins1ItID1ce, as explained 
below, the budget recom.n:i.ended by the CO'nnty Executive O'n March 17; 2009, is 
supported and funy funded by the CO'unty CO'nncil. This tcta! amO'unt 0[$2,128,410,168, 
including $1,975,499,903 ;., the tax-supported Current Fund, preserves om budget ami 
avoids the waiver causing ani further cuts to an already reduced budget 

2. 	 The Board receives support and full funding for the plan submitted to the county 
executive and County Connell for use of the additional Title I and Individuals with 
Disabilities Education Act (IDEA) funds that we have been allocated as part of the 
federal stimulus funding. There will be no attempt to use these fu.."l1ds to supplant local 
funds that have been used to support these prograrp.s tl>Js year. 

3. 	 This is a one-year waiver. For FY 2011, the required level of appropriation by the county 
shall be based on the 10cal appropriation fO'r FY 2009. 

The Board of Education's budget request for next year, FY 2010, contains an increase of 
only $64 million O'ver FY 2009, exc1uding the additional federal stimulus funds· for Title I 
and IDEA. In the county executive's recommendations for the. MCPS FY 201 0 Operating 
Budget, this amount was reduced by $24 million. We believe this reduction can be made 
because this actiO'n would reduce our contribution to health and retiree trust funds that were 
requested in anticipation of increases that will be needed in FY 2011 t including the increase 
in the contributions to the Other Post-Employment Benefits (OPEB) Fund for he~th 
coverage for our retirees. This is not an easy decision to make. We have made progress over 
the past two years in complying with GASB 45 and beginning to phase-in contributions to 
pre-fund retirees' health insurance, but these are unusual times and difficult decisions have to be 
made. These reductions will not impact our educational programs. Therefore, our tax­
supported budget increase Would be only 2 percent. despite the fact that we wiU have 2,800­
more students. 

We were able to accomplish this because ofthe extraordinary commitment and cO'ntributions of 
our employees. Our.unions agreed to renegotiate their agreements with the Board of Education, 
and our employees have agreed to forego their cost-of-living increases, which will save the 
school system $89 million in FY 2010. In addition to these reductions, we made $30 million 
of budget reductions and savings in next year's budget. Also, we saved $20 million this year as a 
result of a pO'sitiO'n freeze and comprehensive expenditure restrictions. These savings from 
FY 2009 will be available to fund next year's budget These extraordinary contributions to 
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address thecllTTent fiscal crisis are in addition to more than $50 mHHcu reductions in the 
FY 2009 Operating Budget that had to be made last spring. 

Having made all ofthese significant reductions in our operating budget, it is not possible to ma.lce 
further cuts to our educational programs or to our employees next year. If the county execntive 
<uid County Council decide to make fu.rl.her reductions of dose to $20 million, as has been 
suggested in their increase in the waiver amount to $94 million, tbese additional reductions 
must only come from contributions to pre-fund OPES for our retirees. Any further reductions 
cannot impact educational programs or our employees because of the serious effect such 
reductions would have on the chlldren in our schools. 

The Montgomery Board of Education took swift action to approve a plan for use of the federal 
stimulus funds for Title 1 and IDEA. Withln a week of President Obama's signing into law the 
A..RRA, we approved the use of these additional funds to address the needs of some of our 
students who are most impacted by poverty and our special education population. Included in 
this action was the restoration of $5 million of reductions that previously had been proposed 
for FY 2010. It is essential that these additional federal funds be used to help those students that 
ARRA was intended to support. TIlls is a critical condition for om support of the waiver. This is 
an opportunity that we cannot lose because the county may want to use these funds for other 
purposes. 

Finally, it is critical that this waiver be for one year only and that the base budget for the 
purposes of calculating maintenance of effort for FY 2011 is not the FY 2010 amount MCPS, 
like other school systems in Ma..--yland, has made tremendous progress during the past six years 
as a result of the additional state aid provided through Bridge to Excellence funding. Although 
we are fully aware of the difficult financial situation we face as a result of the economic 
downturn in the country, we CatlTIot agree to lose the progress that has been made. Seven years 
ago, the debate was not whether the Thornton recommendatiOns were the right thing to do for the 
students in Maryland, but rather_what amount of funding was needed to help our schools 
succeed. This is why our support is contingent on this waiver being for one year only and 
the level of appropriation by the county for 2011 must be based on the local FY'2009 
appropriation. 

The one unanswered question remaining to be addressed has to do with the amount of the waiver 
being requested and the assurance that we will not lose any funds for oUr educational programs 
or our employees. We need. to make certain that we all have the same understanding when the 
State Board ofEducation makes its decision.. 

It should be emphasized that our agreement with the MOE waiver request for this year should 
not be viewed as a precedent for future waivers. The current economic crisis and the resulting 
federal stimulus funds represent a unique combination of events that are unlikely to recur. The 
Board of Education believes that the MOE requirement is an important foundation fat local 
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~upport for education. We are pleased that county leaders have reaffirmed the high pri~'ity of 
education for Montgomery County. 

Understanding that our "Board of Education has not had time to discuss and taKe a position on 
this request, we would recommend support of the county's [e.fJuest for the MOE wai ver so iong 
as the conditions desclibed above are included in the action of the Maryland State Board of 
Education. On behalf of the Board of Education of Montgomery County, we reserve the right to 
$upplernent these comments foliowing any additional consideration by the local Board. PIe~se 
let us know if you have questions or need additional infoID)alioD. 

in 'felY,

,,' / 171S~y B~arl' President . . 
Montgomery County Board of Educat10n 

&()~ 
Patricia O'Neill, Vice President 
Montgomery County Board of Education 

Jerry"t{Weast, Ed.D., Superintendent of Schools 
Secretary, Montgomery County Board of Education 

SB:vnb 

Copy to: 
Mr. Leggett 
Mr. Andrc\\ls 
Members of the Montgomery County Council 
Members of the Board of Education 
Members of the Montgomery County Legislative Delegation 



IN RE WAIVER REQUEST OF BEFORE THE 
MONTGOMERYCO~TY 

MARYLAND 

STATE BOARD 

Fiscal Year 2010 
],yiaintenance of Effort 

Waiver Request No. 2009-1 

OPINION 

I)JTRODUCTIO~ 

Montgomery County has requested a waiver of its maintenance of effort ("MOE") 

requirement. To obtain a waiver of its MOE~ Montgomery County must show that the county's 

fiscal condition significantly impedes its ability to fund the MOE requirement. Md. Educ. Code 

Ann. §5-202(d)(7). 

PROCEDL~LBACKGROUh~ 

On March 23, 2009, the State Board established a process and procedure to the MOE 
waiver requests that the State Board received an April 1, 2009. As to any requested waiver of 
the MOE filed on April 1, 2009, the public, including the local board ofeducation, could file a 

response by April 10, 2009. The county's Reply was due OD April 15, 2009. The State Board of 

Education scheduled a hearing for April 27,2009 to give the county government, the local 

schoo) system and a parents' representative t'l:-J6 oppor1:Urlity tomake an oral argument. 

On April 1,2009, eight cotinties requested waivers of their MOE fundingnbligations. 
The eight counties were: Anne 1\runde1, Calvert, Charles, Frederick, Montgomery, Prince 
George's, Wicomico, and Worcester. As required by COM.t\R. 13A.02.05.04, a."d.by request of 
the State Board, each county submitted the folJo\\'ing information: a narrative statement, the 

amount requested to be waived, the county's projected fiscal condition, the county's revenue 

stream, any prohibition against raising revenue, three prior year audited financial statements, 

projected expendjture plan, additional infonnation, a sta1ememi whether the school bo.ard 

supports or opposes the request, and the amount of funding anticipated through: the Federal 

Fiscal Stabilization Act and the American Recovery and Reinvestment Act of2009 and the 

positive or negative effect of such funding on local maintenance ofeffort for schools. 
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Prior to the April 27> 2009 public hearing, .A.nne .tvundel, Caivert, Charles, Frederick, 

and Worcester counties withdrew their MOE waiver requests. Anne Arundel County determined 
that it could fund the Board of Education at the MOE level, even though "this was a very 

difficult exercise in fiscal management." Calvert County found a way to meet the Board of 

Education's MOE funding and manage the FY 2010 budget through the "use of available monies 
in other funds and additional expenditure reductions." Similarly, Charles County has "found a 

way to fu.lly-fund the maintenance of effort." Frederick County spent many hours "'working on 

our budget" before deciding to withdraw its MOE waiver request. Worcester County witbrirew 

its MOE waiver request after staff worked "tirelessly to determine every possible cost saving 

meas.ure available to reduce expenditures." 

Montgomery, Prince George's, and Wicomico counties maintained their waiver requests 

and presented oral argument on A.pri127, 2009. Isiah Leggett, County Executive~ presented on 

behalf of Montgomery Cmmt'j. The President of the Board of Education, Shirley Brandman, 

also presented, conditionally supporting the counties' waiver requesL No parent representative 

submitted a position or argument. 

FAC~JALBACKGROUND 

Amount Requested To Be Waived 

Initially, Montgomery County requested a waiver of$94,852,285 from its MOE of 

$1,529,554,447. At the April 27. 2009, public hearing Montgomery County reduced its waiver 
request to $79,537,322. VlIth the waiver, the county proposes an appropriation to the local 

board of education of $1,450,017,125. 

Projecied Fiscal Condition - FY 2010 

According to the infonnation and documents that Montgomery County filed, total 

revenue for fiscal year 20]0 is projected to be $3,795,300.000, an increaseof$1 8.9 million from 
fiscal year 2009. Total expenses are projected to be $4,424,900.000 causing an. estimated budget 
shortfall for FY 2010 ofover $600 million dollars. During the public hearing the county asserted 

that with the current estimated shortfall of S600 million, it was experiencing a $1.2 billion 
cumulative deficit in its budget, includ.ing a $400 million deficit for FY2009 and a $200 million 

dollar deficit for FY2008. 

For fiscal 2010, Montgomery County estimates increased property tax revenue of 

$1,438,700,000, an increase over fiscal year 2009. Montgomery County also estimates increased 

revenue from recordation taX with premium for fiscal year 2010 of$51.9 million} an increase 
from fiscal year 2009. It anticipates an increase of revenue from fines and fees, energy, 

telephone, and hotel taxes. 
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Transfer tax revenue for FY 2010 is estimated to be $65 million, a reduction from 

fiscal year 2009 estimated revenue. Ioc.ome tax revenue is expected to decrease to 

$1,214,800>000 by FY 2010. Montgomery County also anticipates reduced revenue in fiscal 

year 2010 from highway user and L'1vest,'nebts. Moreover, the Federal Reserve rate cuts 

have reduced projected investment income by nearly 60 percent. 

Since May 2008 the county revised its fiscal year 2009 and 2010 revenue projections 

dO\vTI $340miUion because ofreductions in income tax, transfer tax, investment income, and 

state highway user aid. It estimates a reduction of 10% tax revenue. The county estimates a 

revenue stabilization fund ("Rainy Day" fund) of $119,600,000 by the end of fiscal year 2009. 

County employers added 1,800 jobs in 2008, a .4% increase. Unemployment increased 

to 4.6% in J:::nuary 2009, the highest level since 1990; however the county unemployment rate 

remains low compared to the State a.lJd the nation. Resident employment is stagnant. The county 

anticipates that an average of4,350 new jobs to be added between 2008 and 201 5. The public 

sector provides a stable foundation against "significant labor market vo]atility" nationwide. The 

large presence of the federal government, in terms of emplOyment, procurement, and federal 

retirees, generally insulates Montgomery COlll1ty's economy, from the volatility that is 

experienced nationally. 

Home sales declined 17.8% in 2008,23.4% in 2007,20.5% in 2006. During the public 

hearing, the COlli'"lty stated that it has seen a 25% decrease on the sales of homes, a rlecline in the 

price ofhomes, and an increase in foreclosures. Residential construction declined 8.3% from 
2007-08. 

Prohibitio·n against Raising Revenue 

Montgomery County has two constraints to raising revenue. Section 305 of the 

Montgomery County Charter requires a unanimous vote ofthe county council to raise property 

taxes beyond the rate of inflation. The county does not support seeking a property tax increase. 
The income tax rate is at the State allowed maximum rate of 3.2%. 

Projected Expenditure Plan - - Fiscal Y.ear 2009 and Fiscal Year 2010 

The county projects mid-year reductions of $48.8 million in fiscal year 2009. For fiscal 

year 2010, the "County projects reductions of$BOA million. It would abolish 400 county 

government positions, eliminate general wage adjustments, eliminate a $25 million increase in 

pre~funding of retiree health insurance, and it plans to reduce county reserve by $40 million. 
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School Board CDnditionally Supports the Waiver Request 

The Montgomery County Board of Education conditionally supports the county's waiver 

request. The :Montgomery County Board of Education stated. that it could agree with the 'Naiver 

request if: 1. No ftuther cuts were made to the MCPS budget; 2. MCPS gets federal stimulus 

funds per the plan subITljtted to the county; and 3. The fiscal year 2011 MOE is based on fiscal 

year 2009 local appropriation. During the April 27, 2009 hearing. the representative of the board 

ofeducation stated that iliey had assurances from the County Executive and the County Council 

that the condltions. would be met. 

The FY 2010 education budget is $64 million over fiscal year 2009, without the federal 

stimulus funds. In the County Executive's recommendation for the MCPS FY 2010 Operating 

Budget, this amount was reduced by $24 million, The County stated t however, that the County 
Executive's recommended budget for FY 2010 would fund !!~arly 99% of the BOE request Both 

the county and the local board of education agree that reductions do not impact education 

programs. 

The local board of education has reduced fiScal year 2010 expenses by $89 million in 

cost of living allowance (COLA) payments. The Montgomery County Board of Education v..ill 
further reduce its budget by $30 million for fiscal year 2010 in addition to $20 million in position 

freezes and expenditure restrictions in fiscal year 2009. 

Amount of Anticipated Federal ARRA and Stabilization Fu.nds. 

The county stated that the local board of education will receive $6.1 million in ARRA. 
funds for Title I programs and $l5-J million for the Individuals with Disabilities Education Act 

(IDEA). They assert that the stimulus funds will not have any effect on meeting the State MOE 

requirement. In addition, there are federaL Stabilization Funds that the Governor has 

appropriated for funding schools in Maryland. The local board ofeducation is expected to 

receive $36 million in ARRA Stabilization Funds. 

LEGAL ANALYSIS 

A. Maintenance of Effort History 

Before addressing the relevance and materiality of the facts presented in this case, we 

address the law governing our decision. For the firsttime since the passage ofthe MOE waiver 

statute and the waiver regulations, we are called on to interpret that statute and regulations and to 

explain, not only the evidence we \¥il1 consider in our decision making~ but also the weight we 

will attached to that evidence. We are guided in our interpretation by the underlying premise for 

the maintenance of effort requirement. By law, in order to "be eligible" to receive State 
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"foundation program" funding for education, a county government must levy t~xes sufficient to 

provide "the local share of the foundation program" funds. Md. Educ. Code Ann. § 5-202(d). In 
other words, the State and local governments are to share the cost of providing an education to 

public schooi students in each cou.nty. 

The local governments' MOE requirement has long been a component ofthe total public 

school funding law in Maryiand. It was added to the public school funding taw by the General 

Assembly in 1984. Chapter 85, Laws ofMaryland 1984. Letter 10 Ecker, 76 Md. Op. Atty. Gen. 

153 (Mar. 6, 1991). To meet the MOE requirement, the county governing body must appropriate 

local funds to the school operating budget in an amount no less than the product ofthe countis 

full-time equivalent enrollment for the current fiscal year and the iocal appropriation on a per 

pupil basis for the prior fLScal year. Md. Educ. Code Ann. §5-202(d)(1){ii). The local 

appropriation for the prior fiscal year for a coumy 1S calculated on a per pupil basis by dividing 
the county's highest local appropriation to its school dperat:L.'1.g budget for the prior fiscal year by 

the county's full-time equivalent enrollment for the prior fiscal year_ Md. Educ. Code Ann. §5­

202 (d)(2). 

The Bridge to Excellence Act, which sets forth the .education funding formula, recognizes 

that the local share will vary depending on the wealth of the county. See, e.g.,1.1d. Educ. Code 

Ann. §§ 5-502(a)(7) & (8); 5-210. But, StatellocaI sharing of the costs of education is the 

cornerstone of education funding in Maryland. Indeed" in 2002 when the Commission on 
Education Finance, Equity and Excel1ence published its comprehensive report ('""a/kia, Thornton 

Commission Report") on how to achieve a level of constitutionally adequate funding for 

education in Maryland, it stated: 

Although meeting the adequacy goals adopted by the Commission \vill 
require a significant increase in State aid over the next fIve years, 

fhnding the public-schools remains a shared responsibility between 

State and local governments, Reaching adequate funding, therefore, 

will require additional local funding for the schools. 

Thornton Commission Report at 73, 

The Commission addressed the important role ofloeal funding in achieving adequate 


funding: 


The Commission believes that the current maintenance of effort 

requirement has generally worked well to ensure a minimum level of 

funding for the public schools and recommends no change to the 

requirement In recent years, aggregate county support for education 
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has substantially exceeded the maintenance of effort requirement. 
Meeting adequacy goals by tiscal 2007 will require that counties 
continue to exceed maintenance of effort. The Commission estimates 

that ifcounties provide increases in education funding comparable to 

the increases provided from fiscal 1997 to 2000, most school systems 
wl)uld meet or exceed adequacy goals by fiscal 2007.... [T]he 

Commission believes strongly that maintenance of effort only 

establishes the minimum fimding level. Achieving adequate funding 

will deII'.and that counties continue to display the level of commitment 

to public education that majority ofcaunties bave repeatedly 

demonst"ated in the past. 

1d. 

Thus, when a county government requests a waiver from paying its maintenance 0 f effort 

in full, we must consider carefully the full implications of that request, not only at the local level, 
but statewide as well, because any crumbling in the cornerstone of the State/local share formula 
for funding education can affect the structural soundness of the education funding formula going 
fOf¥,:ard. 

With Those guiding principles in mind, we have reviewed the law and regulations that 

govern the waiver of maintenance of effort. The law establishes that the county may obtain a 

waiver of MOE ifthe State Board deterrrunes "that the county's fiscal condition significantly 

impedes the county's abi1ity to fund the maintenance of effort requirement." Md. Educ. Code 

Ann. § 5-202(d)(7). After that law passed, the State Board promUlgated regulations that 

explained the factors the State Board. would consider in making its decision. They are: 

(a) External environmental factors such as a loss of major industry or business~ 

(b) Tax bases; 

(c) Rate of inflation to growth ofstudent population; 

(d) The maintenance ofeffort requirement relative to the COlUlty'S statutory ability to 

ralse revenues. 

COMAR l3A.02.05.04(C)(2). 

B. Burden of Proof 

In presenting evidence of the factors to the State Board that a countts fiscal condition 


significantly impedes its ability to fund MOE. the county has the burden of proofby a 

preponderance ofthe evidence. COMAR 13A.02.05.04C(3). 
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The standard of proofby a preponderance of the evidence is defined in the Yraryland 

Pattern Jury Instructions as follows: 

To prove by a preponderance of the evidence means to prove that 

something is more likely so than not so. In other words, a 

preponderance of the evidence means such evidence which, when 

considered and compared with the evidence opposed 10 it, has 

more convincing force and produces 1n your minds a belief that it 

is more likety true tha.n not true. 

If you believe that the evidence is evenly balanced on an issue, 

then your finding on lhat issue must be against the party who has 
the burden of proving lt. (MP JI-Cv 1 :7) 

See also Coleman v. Anne Arundel County Police Dept., 369 Md 108, 127n.16 (2002). 

Thus, for the county to prevail in its request for a waiver, we must be convinced that it is 

more likely than not that events in tbe county have affected the county's fiscal condition such 

that it "significantly impedes the county's ability to fund the maintenance of effort requirement" 
for fiscal year 2010. 

C. Factors for Granting a Waiver 

As stated previously,. for the fIrst time since COM.t\.R ] 3A.02.05.04C was promulgated in 

1997, we are called on to define the parameters of each of the factors that the Board will 

consider. 

(1) External Environmental Factors 

The tenn "external environmental factors" can be read two ways - - broadly to include a 

general, severe economic downturn, or narrowly to include only extraordinary economic events 

unique to the county requesting the waiver. The regulation itself provides some guidance on 

how to interpret the term '"external environmental factors." The regulation qualifies that tenn 
with the phrase "such as a loss of major business or industry." That qualificatio[) provides an 

example of the type of external environ.rnental factor that we should consider in deciding the 
waiver request. That qualification limits the expansiveness of the tenn "'external environmental 

factor." 
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Turning to the rules of statutory construction, we are guided by the principle of ejusdem 

generis. Under that rule, when general words in a statute follow the designation of particular 

things or subjects, the general words Vvill usually be construed to include only those things or 

subjects in the same class as those specifically mentioned. Handle.}lv. Ocean D~ns, LLC, 151 
Md. App. 615, 637 (2003). Thus, because the regulation defines the class as including events 

like a major loss of business Or industry~ we will interpret 11'£ tenn externai environmental factor 

in the narrow way because a loss of major business or indus.try is an extraordinary event unique 

to a county. 

(2) Ta.x Bas~ 

The regulation provides no internal guidance on the parameters for consideration under 

the "Tax Base" factor. The statutury requirement that a county show that its fiscal condition 

"significanlly' impedes its ability to fund MOE in full provides guidance to us, however. 

Because the county must establish that significant impediments exist, we will look for evidence 

of significant impacts on the county's tax bases. Thus. within the Tax Bases factor we wilL look 
for evidence ofthe complete loss of one tax base or significant losses across all or most of a 

county's tax bases because such losses could ".significantiy impede" a county's ability to fund 

MOE in full. 

(3) Rate ofInflation Relative to Growth of the Student Popula60n 

For the purposes of the cases before: us, tills factor does not corne into play at all because 

inflation is not an issue nor is growth in student population. 

(4) Maintenance of Effort Retativeto Statutory AbHity to Raise Revenue 

In considering the relationship between the MOE requirement and the county's statutory 

ability to raise revenue, we note that a separate section of the regulation directs the county to 
explain "statutory prohibitions for raising revenue." COMAR 13A.D2.0S.D4A(3)(c). The 
regulation does not establish, however, whether a prohibjtion on raising revenue should be 

weighed as a positive or negative factor in favor granting a waiver. In considering this issue, we 

return to the underlying premise ofeducation funding in Maryland - - that to receive the State 

share of education funding, the county government must levy sufficient taxes to cover its 
minimum local share, Le., the MOE amount. 

In some counties in Maryland there are locally imposed caps on taxes and/or other 

signiticant 10caIJy imposed impediments to increasing taxes. We do not opine on the propriety 
ofthose locally imposed prohibitions or impediments. We do opine, however, that based on our 

understanding of the State/loca1 share requirements contained in Maryland's education funding 
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formu1a, when we consider a county's ability to raise revenue we will give locally imposed 

prohibitions little weight in the balar:ce. 

We adopt this position because each county and its voters arc to rest.-ict tax 
increases, but in our view, each is not fiee to abdicate its responsibility to fund its minimum local 

of \;ducation costs. Ifwe gave loca!!y imposed prohibitions great weight in our analysis, 

we envision legal and public policy consequences. that c{)uld destroy the cornerstone of the 

education funding fonnula because any county in Maryland can, by referendu..~ or otherwise, 
cap its property or other IEi:": bases at a level that would ultimately prectude the county from 

raising sufficient taxes to fund MOE in fulL That js not an outcome:: this Board could sanction by 
interpretation ofour regu!atic'>D. 

We are g;uided here again by the Thornton Commission Report and the concerns the 
Commission expressed on the issue of locally imposed impediments to tax levies. 

The Commission is concerned, however, that some local property tax 
policies may impede the ability of counties to sufficiently fund 
education during the five-year phase-in ofthe Commission's funding 

proposaL ...[F1ive charter counties (Anne Arundel, Montgomery, 

Prince George's, Talbot. and Wicomico) have amended their charters 

to li:IDit property tax rates or revenue gro'.¥th. With the exception of 
Montgomery County, the limits can only be adjusted through a charter 

amendment ... County governments have three basic strategies for 

enhancing funding: (1) utilize annual increases in revenues from the 
county's existing tax structure; (2) raise tax rates or levy a new tax; 

and (3) reorder budget priorities to provide a larger budget share to 

education. The existence of a property tax rate or revenue limitation 
may COllstrain the use of the fITst two strategies, thereby impeding a 

county's ability to sufficiently increase education funding to meet 
adequacy goak 

ld. at 73-75. 

With all those considerations in mind, we will give little weight to locally imposed 

prohibitions and impediments to ta~. levies. We will give great weight. however. to evidence of 
taxing limitations that the General Assembly imposes on a county by statute. For example. 
county income la..xes are capped by State statute at 3.2%. 
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(5) Other Factors 

As expl ained above, the regulation lists four factors that the State Board may consider in 

decidi~g the waiver request. We do not here exclude the possibilit"j that other fattors may be 

relevant and material. One dominant "other factor" in the cases before us is the recessIon and its 

impact on local revenues. When we consider this factor, however, we note that the recession 

impacts all countjes in Maryland and that 21 of the 24 counties have not requested a waiver of 

MOE. Although three counties have requested a waiver fOor FY 2010, if the fiscal pressures on 

an of the cour;tjes and Baltimore City oecoIT!!3 so severe and wide-spread there may be a ""tipping 

point') when a legislative solution ra1t~erthan a State Board solution may be required. 

Thus, to the extent that the recession is a factor, we wUllook for evidence that the county 

requesting t.l-te waiver has eXp.'7rienced a serious, significant economic impact that is different 

from the generalized econorrric impact experienced by other counties in Maryland. For example, 

evidence that the housing market has collapsed. in the county may be given great weight in our 

deliberationsl but downturns in housing market may be given little or no weight. 

Again, we take this view oft.1-te evidence because, in our opinion, a waiver of MOE 
requires a showing that extraordinary events in the county have led to the need for such a waiver. 

Another factor that this Board weighs in the balances is whether reduct jon in the 

minimum local share ofeducation funding comports with the American Recovery and 

Reinvestment Act (alkJa "the stimulus package;U "ARRA"). Under that recent piece of federal 

legislation, Maryland schools will receive over $1.2 billion additional federal dollars. To receive 

those funds, the local school system and the State must meet specific mathematical MOE 

requirements set by the federal government. It 1S too early to tell whether the local school 

systems will be able to meet those federal MOE requirements if the county reduces its MOE. 

It is not too early to consider the other implications of a reduction ofthe county's MOE. 

Under the ARRA, to receive federal funds~ States are required. to make assurances directed at 

improving education. student achievement, teacher effectiveness, and closing the achievement 

gap and supp[)rting struggling schenIs. Reducing the county's financial contribution to its school 
system could send the unintended message that the county is not on board with the State's 

assurances. 

In addition, Maryland will be one of the States competing for a "Race to the Top" federal 

grant. In FY 2010, the Department will award S4 35 billion in grants to States in a national 

competition. The Race to the Top grants will support States that are making significant progress 

in meeting the four assurance goals and effectively using ARRA funds. The State's meeting its 
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MOE requirements will be a factor in that competition. A reduction in a county's MOE may cast 

a shadow on ivIaryland's competitive position. 

D- :.V'!o!!tgmnery County's Evidence 

1. E>.1ernal Env~rorll'ilental Factors such as loss on,-!.:::jzr Business or Industry 

The loss of a major business or indnstry is itll extraordinary event unique to the county. 

MDntgomery County did not identify any major loss ofbusi1:ess or industry that is unique to the 

county. It ::llteges that the current national econowic crisis and international crises in credit 
markets caused its fina.'1cial difficulty. The county states t;~at it has seen a decline in the 

residential home sales over the past three years. Home sales in the county have declined 17.8% 

in 2008,23,4% in 2007, 20.5% itl2006. In addition, residential construction declined 8.3% from 
2007-08. The county points us to a generalized downturn in the housing market that all counties 
are expenencmg. It did not allege or demonstrate that the housing market in t.he county had 

collapsed. 

The county aiso points to a decline in retail sales. Retail sales decreased 12.2% in 2008. 

also is not unique to the county. We recognize that retail sales have decreased generally in 

the State, fuid the nation. TrJ.s is not comparable to the loss ofa major industry or business to 
warrant the waiver of a ponion of the county's share ofpublic school funding. 

2. Ta.x Bases 

Montgomery County did not offer evidence of a complete loss of a tax base or significant 

loss across all tax bases. Instead, the documentation that the county provided demonstrates that 

its tax bases are more stable than most counties. The county has a low unemployment rate 

compared· to the State and the nation. The"largepresence of the federal government, in terms of 
employment, procurement, and federal retirees provides a buffer so that Montgomery County's 
economy generally does not experience the volatilit'j experienced national1y. 

In addition, Montgomery Courny·hasa low unemployment rate compared to the State and 

nation. The publ1c sector industry provides a stable foundation against significant labor volatility 
nationwide. The county predicts an average of4,350 new jobs to be added each year between 
2008 and 2015. County employers added 1,800 jobs in 2008. The county did identify reductions 

in tax revenue. While we recognize that the county needs to address these issues, they have not 

provided evidence of a loss of tax bases sufficient to tip the balance in toward the granting ofa 

waiver from the MOE. 

11 



3. 	 Rate of Inflation Relative to Growth or Student Population 

Montgomery County's student population increased 1,424 students between September 

30, 2007 and September 30, 2008 to 135,970 students. The county did not offer any evidence 

that the rate of inflation relative to growthrn ;;tudent population was a reason for granting the 

waiver. As we stated above, the rate of inflation :~lative to the growth of student population wa;; 

not all issue regarding the request for a waiver. 

4. MOE RequirementRe1ative to County's Statutory Abu1ty to Raise Revenue 

The county identified two constraints to raising revenne. One, Section 305 of the 

Montgomery County Charter requires unanimous vote ofthe county council to raise property tax 

beyond inflation. Two, the income tax rate is at the State allowed maxL'TIum rate of3.2%. 

In that regard, we give great weight to the fact that the county is prohibited by State law 

from increasing the income tax rate. \Ve give little weight to the need for a unanimous vote to 

raise property taxes. 

5. 	 Montgomery County Board of Education Conditionally Supports the MOE 
Waiver. 

The Montgomery County Board of Education and the county sought a coUaborative 

approach to the MOE waiver request. The school board.ls support was conditional to preserving 

its priorities for no additional cuts to its budget, federal stImulus f ..mding is provided consistent 

with the plan submitted to the county, and that the MOE for fiscal year 2011 is based on the 

fiscal year 2009 local appropriation. At the hearing. the county government affi.nned that it was 
committed to meeting the board of education's conditions. In addition. Educ. Art. §5-202(d)(7) 

was amended to require a county's MOE for the next fiscal year to be based on the per pupil 

local appropriation of the greater of the prior fiscal year or the second prior fiscal year. Educ. 

Art §5-202(d)(7)(v); Ch. _. 2009 Laws of Md. 

We commend the county and Lqe board of education for working collaboratively to 

achieve a unified position. A unified position is meaningful. but is not a determinative factor for 

us to grant the MOE wcriver. State law requires the local government to levy sufficient taxes to 
cover tbe minimum local share to receive the State share of the foundation program funds. In 

our view, absent ex.ceptional circumstances, Lite county government mru.-t provide this minimum 

funding to the local board ofeducation to maintain the structural soundness of the education 

funding formula. 
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CONCLUSION 

Despite the agreement between the two governmental entities, the eviden"ce and argument 

presented do not demonstrate by a preponderance of eVIdence that extraordinary events occurred 

in the county that significantly impede the county's ability to fund its MOE requirement. When 

we balance the weight of the evidence under each oftne fiictCTS, no one factor,nor combina6on 

of factors; tips the Va.La.LJI..\,i in favor of granting this waiver request. We conclude that the 

has not met its !Y.l...~en of proof. Therefore, we deny the request for 3. v..'aiver ortne maintenance 
of effort. 

Dunbar Brooks 1 

Mary/$ay F 

RosaM.~cia 

1L,,~)i-~~ 

Richard L. Goodall / 

Karabelle Pizzigati '",T Zl 
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d!v'd,,- Gfj. VA 
Ivan C.A. Walks 

Absent 
Kate Walsh 

!/

D. Derek Wu 

Dissent: 

The Montgomery County case is a unique one. The initial problem was that there was 

adequate money to fund the schools. but not adequate money to fund both the schools and the 

county government operations. The local school board, the county executive and the county 

council have now all agreed on adequate funding for both the schools and the county govcrn:.l1ent 

operations, but need the waiver they have requested to make the agreement effectJve. This is an 

example of good government at work. It ought to be encouraged and supported. The waiver 

should be granted. 

(Blair G. Ewing ) 
"'Vice President 

Dissent: 

I also dissent in this opinion. 

~f{JiJ~
Dorma Hi]) Staton 

May 15,2009 
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#11- :MCPS Operating Budget 

Resolution No.: 16-971 
Introduced: 21 2009 
l'~dO"pted: 21 2009 

-COVNTY COUNCIL 

FOR Nl0mGOl\1ERY C01JNTY, lVlARYLAI\T]) 


By: County Council 

SUBJECT: 	 Approval of and Appropriation for the FYI 0 Operating Budget of the 
Montgomery County Public School System 

Background 

1. 	 As required by the Education Article, Sections 5-1 Oland 102, of the Maryland Code, the 
Board ofEducation sent to the County Executive and the County Council the FYlO 
Operating Budget for the Montgomery County Public School (11CPS) system as shown 
below. 

2. 	 The Executive sent to the Council his recommendations regarding this budget. 

3. 	 As required by Section 304 ofthe Counry Charter, the CounciLheld public hearings on the 
Operating Budget and the Executive's recommendations on April 13, 14, 15, and 16,2009. 

4. 	 The appropriation in this resolution is based on the following projected revenues for FYI 0: 

State: $440,089,248 

Federal: $115,609,261 

Other: $ 14,980,651 

Enterprise: $ 56,143,393 


5. 	 This appropriation requires a local contribution of$1,529,554,447 to Montgomery County 

Public Schools. 


6. 	 This resolution reappropriates $20,000,000 of projected FY09 MCPS Current Fund balance. 
This resolution also appropriates State funds received in FY09 totaling $24,200,000. 



Resolution No.: 16-971 

7. 	 Federal grant revenue totaling $27,845,773 to be received in FYlO through the State from the 
State Fiscal Stabilization Fund of the American Recovery and Reinvestment Act is 
unrestricted in use but is considered as restricted revenue in this appropriation as required by 
the United States Department ofEducation for the purpose of financial reporting. 

8. 	 The Superintendent submitted to the Council proposed reductions by State category to meet 
the approved expenditure !eve-IDS reflected in lins appropriation. 

Aetion 

The County Council for Montgomery County, Maryland approves the following 
resolution: 

1. 	 The Council approves the FYIO Operating Budget for the Montgomerj County Public 
School system and appropriates the funds as shown below. 

@ 
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Resolution No. 

FY 2010 OPERATING BUDGET FOR MONTG01v1ERY COUNTY PUBLIC SCHOOLS 

Tne Council approves anTI appropriates the fol1owing 3..t'Uounts. 

BOE Council Council 
1. Current Fund Request (Reduction)! Approved 

Cate~ori March, 2009 Addition Budget 
1 Administration 41,809,6/7 64,426 41,874,103 
2 Mid-Ievei Administration 135,542,318 329,102 135,871,420 
3 L."1structional Salaries 856,035,209 {258,4952 855,776,714 
4 Textbooks and Instructional Sup21ies 31,905,545 {1,7832 31,903,762 
5 Other Instructional Costs 23,120 15,093,701 
6 S.Qecial Education 
7 Student Personnel Services 21 1 
8 Health Services 41 
9 Student TraIls.Qortation 92,765,998 92,765,998 

1 0 n~eration of Plant and Equi,ement 118,589,104 118,589,104 
11 Maintenance ofPI ant 34,961,236 (1,023,0002 33,938,236 
12 Fixed Charges 477,537,658 {30,218,5602 447,319,098 
14 Community Services 208,495 208,495 
Non-Categorized Expenditures 

Debt Service 79,537,322 79,537,322 
Subtotal, including specific grants 2,095,959,845 48,473,762 2,144,433,607 

Less specific ants 
Subtotal, spending affordability 

96,719,382 
1,999,240,463 

27,635,962 
20,837,800 

124,355,344 
2,020,078,263 

II. Enterprise Funds 
37 Instructional Teievision Fund 
51 Real Estate Fund 
61 Food Services Fund 
71 Field Tri.Q Fund 
81 EntreEreneurial Activities Fund 

1,581,608 
2,651,095 

47,821,972 
2,314,716 
l,774,100 

(982 1,581,510 
2,651,095 

47,821,972 
2,314,716 
1,774,100 

Subtotal, Enterprise Funds 56,143,491 (98) 56,143,393 

Total Budget for MCPS 2,152,103,336 48,473,664 I 2,2°°25772°°0 I 
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Tbis resolution appropriates $8,991,083 for the account titled "Provision for Future 
Supported Projects", which provides funds for specific programs designated in a grant, 
contribution, reimbursement, or other non-county funding source received in FYI O. When 
MCPS receives funds for a progr-<llll from one of these sources, MCPS may transfer funds 
from this appropriation to the program. The following conditions are established on the use 
of t1-,1:; tr:msfer authority: 

a) 	 Tne program must not require any present or future County funds. 

b) 	 Subject to the balance in the account, any amount can be transferred in FYI 0 for any 
program which meets at least one of the following four conditions: (1) the amount is 
$200,000 or less; (2) the program Was funded in FY 2009; (3) the program was included 
in the FY10 budget; (4) the program was funded by the Council in a supplemental or 
special appropriation III FYI O. Any program that does not meet one of these four 
conditions must be fundtd by a supplemental or special appropriation. 

c) 	 MCPS must notify the Executive and the Council within 30 days after each transfer. 

3. 	 Any appropriation authorized in this resolution for any expenditure funded by non-County 
funds is contingent on the receipt ofme non-County funds. 

4. 	 This resolution reappropriates or appropriates revenue received from non-County sources for 
programs funded in whole or in part from those non-County funds: 

a) 	 together with matching County funds, if any; and 

b) 	 to the extent that the program period approved by the non-County source encompasses 
more than one fiscal year, in order to complete the grant program under the terms of 
receipt of the non-Collilty revenues. 

5. 	 Tills resolution reappropriates the fund bala."1ce of the Warehouse acc0unt. 

6. 	 The Council continues the procedure for transfers adopted in Resolution 12-889. This 
procedure applies only to the non-County portion of grant programs, and therefore only 
applies to those grant programs for which MCPS keeps separate acCounts for County and 
non-County funds. 

a) 	 The Council will not take action on these transfers, so the transfers will be automatically 
approved after 30 days, as provided by State law. 

b) 	 MCPS staffmust report each transfer to the Executive and the Council within 30 days 
after the transfer. 
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7. 	 The following provision applies when MCPS receives more non-County :funds than were 
budgeted for a project that also receives some County funds: 

a) 	 Council approval is not required to substitute non-County ftlIlds for County funds. In this 
case, there is no change in the appropriation. 

b) 	 Council ~I'I'roval is required to increase the appropriation. The Council may decide to 
substitute non-County funds for the County fundsinste:ad of increasing the approPliation. 

Thi s resolution reappropriates encumbered appropriations, pennitting them to be spent in 
FYI0. Unencumbered appropriations lapse at the end of FYI 0 except as reappropriated 
elsewhere in this resolution. 

9. 	 Tnis resolution appropriates $12,000,000 for pre-funding retiree health insurance consistent 
with Resolution No. 16-555, which the Council adopted on May 14,2008. These funds must 
not be placed in trust before June 30, 2010. Before June 30, 2010, these p..1I!.ds may be 
transferred, with Council approval, to address any unanticipated revenue shortfalL 

10. This resolution appropriates $79,537,322 for the payment of debt service due in FYlO for the 
construction of1v10ntgomery County Public Schools facilities. 

a) 	 Montgomery County Public Schools must make payment for the debt service through the 
Montgomery County Government as provided in subparagraph ID(c). These funds must 
not be spent for any other purpose. 

b) 	The inclusion of this 8.tilOunt for debt service will be part of the County's Local 
Appropriation and part of the calculation of the FYl1 Local Appropriation required to 
comply with the State maintenance of effort requirement. 

c) 	 Reimbursement must occur no less thim five days before each applicable debt service 
payment. 

This is a correct copy of Council action. 

Linda M. Lauer, Clerk of the Council 
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THE ATTORNEY GENERAL OF MARYLAND 

OFFICE OF COUNSEL TO THE GENERAL AsSEMBLY 

May 20, 2009 

The Honorable Richard S. Madaleno, Jr. 

Maryland State Senate 

203 James Senate Office Building 

Annapolis, Maryland 21401 


Dear Senator Madaleno: 

You have requested advice concerning State financial assistance for public 
education and a county's maintenance of effort requirement. Your specific 
questions and my answers appear below. 

1. Is the withholding of payment to a county that fails to meet its 
maintenance of effort requirement limited to the increase in the State's share 
of the foundation program or" does it include the increase in all State financial 
assistance for public education? 

ED § 5-213(b) provides, in part: 

(3) Upon receipt of certification of noncompliance by the Superintendent 
or the State Board, as the case may be, the Comptroller shall suspend, until 
notification of compliance is rec.eived, payment of any funds due the county 
for the current fiscal year, as provided under § 5-202 of this subtitle which 
are appr~priated in the General State School Fund, to the extent that the 
State's aid due the county in the current fiscal year under that section in the 
Fund exceeds the amount which the county received in the prior fiscal year. 

This provision was enacted, in its current form, in 1984 (Chapter 85 of the Laws 
of 1984). While the phrase "any funds" and "appropriated in the General State 
School Fund"] are broad enough to encompass all State aid for public education, 
the suspension of payment to a c01,mty not in compliance with its maintenance of 
effort requirement is limited by the reference to ED § 5·202. In 1985, § 5-202 set 

"[A]lI money appropriated by the General Assembly to aid in support of public schools 
constitutes the General State School Fund." ED § 5-201(a). 

104 LEGISI..A:I'lV:"e SERVlCES BUILDING· 90 STAT.E CIRClJ! •ANNAPOLIS, MA..an..uID ZI401-199I 
410-946-5600 . 301-970-5600 • FtIX 410-946-5601 . TTY 410-946-5'1£)1 • ,01-970-5401. 
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out the education funding fonnula known then as the "basic current expenses." 
This fonnula was arnende'd by the Bridge to Excellence in Public Schools Act 
(Chapter 288 of the Laws of 2002) and is now known as the "foundation 
program." The Geographic Cost of Education Index (GCEI) was also added as § 
5-202(f) as part of the 2002 legislation. During the 2007 Special Legislative 
Session, § 5-202(e) was amended to provide a supplemental grant for certain fiscal 
years. Thus, it is my view that the withholding under ED § 5-213(b)(3) applies to 
these three components of education funding under § 5-202 - the foundation 
program, the GCEI and the supplemental grant and not to other components of 
the State's primary funding fonnulae.2 

2. Is an increase in education aid due to federal funding increases for 
education actually an increase in the State's aid to education for the purposes 
of withholding under ED § 5-213(b)1 In other words, if there is no increase in 
State funds, may any withholding be made under this section? 

The education formula requires distribution of the State share of the 
foundation program to each county board. ED § S-202(b). There is no 
requirement that the State share be made up entirely of State general funds, as 
opposed to a combination of general and federal funds. Thus, in my view, if there 
is an increase in the State's aid, regardless of the source of those funds, the 
withholding required under ED § 5-213(b)(3) would apply. 

3. Does the withholding required under ED § 5-213(b) apply to, all State aid 
to the county or just to the increase in aid over the prior fiscal year? 

It is my view that the statutory language of ED § S-213(b)(3) ("to the extent 
that the State's aid due the county in the current fiscal year under that section in 
the Fund exceeds the amount which the County received in the prior fiscal year") 
is clear and unambiguous. The withholding applies only to the increase. 
76 Opinions o/the Attorney General1S3, 161-62 (1991). 

4. If a county fails to meet its maintenance of effort requirement for fiscal 
year 2010, how is the county's maintenance of effort requirement for fiscal 

1 There may be some risk that if the penalty under ED § 5-213 was imposed on the Montgomery 
County School System, that school system may not be able to demonstrate maintenance ofeffort for receipt 
of federal IDEA funds. 
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year 2011 determined? In other words, on what figure would the county's 
2011 maintenance of effort requirement be based? 

In the Budget Reconciliation and Financing Act of2009 (HB 101). ED § 5­
202(d)(7)(v) was added to provide that if the State Board of Education grants a 
temporary or partial waiver of a county's maintenance of effort requirement, the 
minimum appropriation of local funds required for the next fiscal year shall be 
calculated based on the appropriation for the prior fiscal year or the second prior 
fiscal year, whichever is greater. That provision, however, is based on a waiver 
having been granted. If no waiver has been granted, the provisions of current ED 
§ 5-202(d){2) would apply and require use of the "highest local appropriation" for 
the prior fiscal year. 

I hope this is responsive to your request 

Bonnie A. Kirkland 
Assistant Attorney General 

BAKlmib 



Discussion of MOE Penalty Calculation Elements 

• 	 The Assistant Attorney General's letter of advice concludes that the amount of State 
Aid that can be withheld for not meeting MOE is the incr.ease in Foundation Aid, 
GCEI, and Supplemental Grant aid. For Montgomery County in FY1 0, the difference 
in State Aid from FY09 in each category is as follows: 

y 	 Foundati(Hl Aid: MCPS received an increase of $33,357,050 overthe corrected 
FY09 aid amount. The Montgomery County Foundation Aid allocation was 
initially $24.2 million lower than it should have been in FY09 due to the State's 
wealth calculaticn error. The State rectified this error with a $24.2 million 
repayment in FY09. 

y 	 GeEI: MCPS received total GCEI funding of $30.9 million, which is an increase 
of$12,574,007 over FY09. However, the State's portion ofFYI0 GCE! funding 
was only $9.3 million since the State used Federal stimulus dollars to maintain the 
GCEI funding allocations. Thus the State Aid in this category decreased by 
$9.0 million. 

).> 	 Supplemental Grant: The County received a supplemental grant in FY09 that it 
did not receive in FYI O. This is a decrease in State Aid of $1 0.4 million. 

• 	 The penalty would be $33.4 million assuming that State Aid in GCEI did not 
increase. 

• 	 The penalty would be $45.9 million if the GCEI calculation did not exclude Federal 
stimulus dollars used in the allocation. The letter of advice concludes that any 
increase of State Aid could be withheld, regardless of the source of funds for that aid. 
However, this issue remains open for final judicial interpretation. 

• 	 The penalty would only be $14.4 million if the Foundation Aid increase was offset by 
the $19 million decreases in GCEI and the Supplemental Grant. However, since the 
law states that funds can be withheld "to the extent that the State's aid due the 
county... exceeds the amount which the county received in the prior year", this 
interpretation seems unlikely. 

• 	 All of these scenarios assume that the FY09 Foundation Aid is the corrected amount. 
This is a reasonable assumption since the $24.2 million repayment has been awarded 
and recognized as additional FY09 aid by both the State and MCPS. However, if the 
initial State Aid allocation was used as the base, the increase in Foundation Aid (and 
thus the penalty) would be $57.6 million. 



MONTGOMERY COUNTY PUBLIC SCHOOLS 
www.montgomeryschoolsmd.org MARYLAND 

June 4, 2009 

Dr. Nancy S. Grasmick 
State Superintendent ofSchools 
Maryland State Department of Education 
200 West Baltimore Street 
Baltim~i Maryland 21201 

Dear~~ 
on~, 2009. the Montgomery County Council adopted its Fiscal Year 2010 ope~ating budget, 
adding $79.5 million tv the Board of Education's operating budget to meet its maintenance of effort 
requirements. However, the council resolution states that these funds are to be returned to the county 
as reimbursement for debt service for public school facilities. I am writing to ask whether the 
council's action with respect to these funds meets the maintenance of local effort requirements of 
Section 5-202 of the Education Article, Annotated Code of Maryland. We find ourselves in 
uncharted waters and seek your guidance on this issue because the penalty that can be imposed on 
communities that don't meet local funding requirements can be severe and result in the loss of 
millions in state education aid for schools. The situation could be further compounded by the 'fact that 
any such penalty may be imposed at the end of the fiscal year when there is little time to address the 
matter. As a result, it is important to resolve this issue as soon as possible so that all of the school 
districts across our state have clear guidance. 

This year's budget situation presented us with an unusual scenario; yet, one that all parties in 
Montgomery County worked collaboratively to solve. Our priority as a community has been to 
ensure that we continue to have the funding necessary to maintain our exceptional school system and 
to guard against any unintended consequences. As you know, earlier this spring, the County 
Executive and the County .Council requested from the State Board of Education a one time waiver of 
maintenance of effort. In a spirit of collaboration, the Board of Education supported the request, with 
limitations, because of the county's dire financial circumstances and the direct infusion of additional 
state and federal education aid. The Board cooperated on this request believhlg it was fiscally 
responsible and would create greater budget sustainability in Fiscal Year 2011. 

The waiver denial required the county to find another approach to meeting the needs of the school 
system and the county as a whole. We proposed that the $79.5 million be appropriated and 
incorporated into our budget. As in past years, we said we would aim to reserve resources to ensure 
the sustainability of future budgets. In fact, we anticipated that a fund balance would have been 
available in Fiscal Year 2011 for the county to use to more easily meet the maintenance of effort 
requirements. 

The County Executive proffered a different solution whereby the reserve would be used to pay, for 
one year only, $79.5 million of the county's debt service. With the one year limitation, we believed 
that the intent was not to transfer the responsibility in the future. The council did not concur' with the 
Executive's recommendation and instead passed the attached resolution which is silent on whether 
the debt service payments would be made by Montgomery County Public Schools (MCPS) for one 

Office of the Superintendent of Schools 

850 Hungerford Drive, Room 122 • Rockville, Maryland 20850.301-279-3381 
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year or whether the council intended for this to become an ongoing component of our budget. This 
now leaves the possibility of an open ended shifting of this responsibility to the school system which 
is completely unacceptable. In fact, the council action requiring the school system to reimburse the 
oounty"for debt service calls into question whether such a directive is consistent with mainte"'~T\ce of 
effort statutory requirements or whether it might be inconsistent with the spirit of the law. 

I am concerned that these circumstances may have exposed MCPS to consequences that could 
substantially harm our system. As you know, any county's failure to maintain local effort can result 
in directly penalizing the school system by the denial of state education funds. Such a penalty would 
adversely affe-et the education of the public school children of Montgomery County by greatly 
reducing education funds available to MCPS. It hardly seems fair tn penalize the children when they 
are in nc way responsible for a funding body's failure to meet its statutory obligations. While this 
may be what the statutes require, I believe that our state leaders did not intend for children to bear the 
brunt of the punishment. This certainly is an issue that I believe our elected state leaders need to take 
up in the Maryland General Assembly. While MCPS is facing this issue today, other jurisdictions 
could suffer similar consequences. Clear enforcement mechanisms and strong language are needed to 
protect the priority of education funding in every county, but that is not the current state of affairs. I 
lL'!l willing to work with you and our elected leaders to achieve a legislative fix to ensure that no 
school district is penalized by any county's failure to meet maintenance of effort requirements. 

That said, our legal experts believe that even if you find that Montgomery County has not met its 
maintenance of effort requirements, you have the discretion to lessen the punitive impact of the 
county's noncompliance on our school district this year. I am requesting that you not ask the 
comptroller to impose a financial penalty on our school district because it would be unjust to do so, 
especially ifwe are able to achieve a solution in the Maryland General Assembly. 

I appreciate your serious consideration of my requests and look forward to your .·responses as 
promptly as you are able to provide them. Thank you for your unwavering support for public 
education in Maryland and I know you will do whatever you can to support our educational system. 

Respectfully, 

JDW:spm 
Attaclunents 
Copy to: 
Ms. Brandman and Members of the Board of Education 
Mr. Andrews 
Mr. Berliner 
Ms. Ervin 
Mr. Leggett 
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June 1, 2009 RECEIVED 

The Honorable Douglas F. Gansler OFfICE OF THEATIORIEY CflWL 
The Attorney General of Maryland 
Office of Counsel to the General Assembly 
104 Legislative Services Building 
90 State Circle 
Annapolis, MD 21401-1991 

Dear Attorney General Gansler: 

I am 'writing this letter as attorney for the Wicomico County Board of 
Education and on behalf of its President, Mrs. Robin Holloway. We request your 
advice as to whether the, hereinafter described process and procedure for enabling 
Wicomico County. Maryland to fully fund the Wicomico County Board of Education 
operating budget to 2009-2010 at the Maintenance Of Effort level required by law is 
legally sufficient and proper such that the full benefit of Maintenance Of Effort will 
be vested upon the Wicomico County Board of Education, including all ancillary 
funding from other state and federal entities. 

The Wicomico County government requested a waiver of Maintenance Of 
Effort from the Maryland State Board of Education. In an Opipjon, dated May 15, 
the Maryland State Board of Education denied the Maintenance Of Effort waiver 
request. Subsequently, the County Executive advised the Wicomico County Board 
of Education that it could not fully fund its budget at tbe required Maintenance Of 
Effort level unless it received $2,000,000 in financial assistance from the Wicomico 
County Board of Education. 

The Wicomico County Board of Education and the Wicomico County 
Council had jointly established a school construction savings plan by which surplus 
budget proceeds from prior operating years were rolled over into the School 
Construction Savings Plan. That fund currently bas in excess of $2,000,000 in it. 
The School Construction Savings Plan which was adopted in June of 2007 is going 
to be amended to allow funds from the SCSP for fiscal year 2010, only, to be used 
for payment on debt service on school construction projects through the Wicomico 
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County government in the amount of $2,000,000. With this fInancial assistance 
from the SCSP, the Wicomico County Council will then fully fund Maintenance Of 
Effort in the 2010 Wicomico County Board of Education appropriation. 

The Wicomico County Council has asked that the Board obtain an Attorney 
General's opinion which concurs with the legality and practicality of the above 
described methodology whereby the County can meet the Maintenance of Effort 
requirement of Mary]and law. 

Thank you for your assistance and prompt response to this question. 

Sincerely yours, 

/5/ 
Fulton P. Jeffers 
Attorney for Wicomico County 
Board of Education 

FPJ:psg 

Enclosures: 
Maryland State Board of Education Waiver Decision 
Original School Construction Savings Plan Resolution 
Proposed Amending Resolution to the School Construction 

Savings Plan 

cc: 	 .......:EriZabeth Kanleen, Esquire 
Richard M. Pollitt, County Executive 
John T. Cannon, President 
John E. Fredericksen, Ph.D. 
Robin H. Holloway, President 
Edgar A. Baker, Jr., Esquire 
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THE PRINCE GEORGE'S COUNTY GOVERNMENT 
OFFICE OF THE COUNTY EXECUTIVE 

For Immediate Release: June 12, 2009 
Contact: James P. Keary, 301-952-4670, cell, 240-882-1004 

CODNTY TO APPEAL DENIAL OF MAIN-TENANCE OF EFFORT WAIVER 
REQUEST 

UPPER MARLBORO, MD Prince George's County today appealed a ruling by the Maryland State 
Board of Education to deny the county's waiver request of $23.6 million for Maintenance of Effort 
funding to the county Board of Education. 

On r.... ay 15, 2009, the Maryland State Board of Education issued its opinion denying the County's 
request for a waiver of the maintenance of effort funding requirement for Prince George's County Public 
schools. 

The County Council and the County Executive both recognized the need to fully fund the school 
system's core and major functions. As a result, the County's Fiscal Year 2010 Budget has appropriated 
sufficient funds to meet the maintenance of effort requirement. 

The county, however, has made a decision to seek judicial review of the State Board of Education's 
decision denying the request for a waiver. In pursuing judicial review of the State Board's decision, the 
county is in no way seeking to reduce the funding of the Prince George's County Public Schools as 
reflected in the adopted Fiscal Year 2010 Budget. 

The downturn in the economy, whh:h has been characterized by President Obama as a national crisis, 
presented fiscal conditions that significantly impeded the county's ability to fully fund the maintenance 
of effort requirement, thereby justifying a waiver. The county believes that the State Board did not 
properly apply the criteria for considering a waiver request, and as a result failed to appreciate the 
unique circumstances faced by Prince George's County in the current economic crisis. 

The Prince George's County Board of Education and Prince George's County Public Schools officials have 
been notified of the county's intent to appeal the ruling. 
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June 25, 2009 

The Honorable Ulysses Currie 
Chairman 
Senate Budget and Taxation Committee 
3 West Miller Senate Building 
11 Bladen Street 
Annapoiis, MD 21401-1991 

Dear Chairman Currie: 

As MACo President, I certainly appreciated the opportunity to testify before the Budget 
and Taxation Committee this past Session and I thank you for the courtesy extended to me and 
my MACo colleagues. Unfortunately a previously scheduled MACo Board of Directors Retreat 
conflicts with the Committee's June 25 briefing on education issues. While I am unable to 
personally attend the briefing, I want to raise county concerns regarding the State Board of 
Education's perplexing denial of three county maintenance of effort (MoE) waiver requests. 

It is apparent these denials render the waiver process superfluous insofar as the fiscal 
challenges now confronting counties. The State Board's refusal to rely on the magnitude of 
these fiscal challenges in considering the waivers is contrary to the vision of the General 
Assembly in authorizing the waivers in 1996. It is noteworthy that prior to the authorization for 
the waivers the General Assembly had provided for MoE waivers statutorily when justified by 
fiscal challenges in the recessionary period of the 1990s. This year, there was much discussion 
that comparable legislative action was not necessary, as a waiver process had been established. 

The State Board's decisions for the three county waiver applications follow largely the 
same rationale, each rejecting the county's claims of substantial financial hardship in reaching 
the statutory goal. The necessity for these waiver requests is quite clear - the national economy 
is in the grips of a severe recession with government revenues in dramatic decline. While each 
county faces its own budget challenges due to declines in local revenues, each also must assume 
a share of some $300 million in State cutbacks, primarily in direct county aid. This confluence 
creates the exact scenario envisioned by the General Assembly in establishing the waiver process 
in 1996. However, the State Board rejected the current economic climate as qualifying among 
the "External Environmental Factors" that may explicitly merit a waiver. 
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Another element of the State Board's own regulations governing the waiver process is 
"Tax Bases." (COMAR 13A.02.05.04C) In the current recessionary environment where many 
county tax bases are facing unparalleled declines, the State Board opted to overlook these simple 
tacts, and adopt a position that "we will look for evidence that the county requesting the waiver 
has experienced a serious, significant economic impact that is different from t..~e generalized 
economic impact experienced by other counties in Maryland." (In Re: Waiver Request uf 
Wicomico County, Waiver Request 2009-3, June 2009, p. 9) 

By establishing this standard of "extraordinary events in the county" (ibid) as t..l}e only 
means of approving an economy-driven waiver approval, the State Board has created an absurd 
standard. In a downturn of a magnitude not seen for generations, where everj Maryland county 
faces grave fiscal challenges, no county's perils are likely to be so unique and separable from 
another county's so as to meet this arbitrary and unsupported standard. To qualify, the situation 
need not be simply fiscally perilous, but uniquely perilous. 

Further, the State Board's rejection of the three waiver requests also renders another 
portion of the relevant regulations meaningless. Each of the three counties seeking a FY 2010 
waiver is subject to a voter-imposed charter limitation on revenue raising authority, and raised 
this fact as part of its waiver request, as explicitly directed by COMAR. In response, the State 
Board opined" ... we will give little weight to locally imposed prohibitions and impediments to 
tax levies." (ibid, p. 11) By virtually casting aside the most powerful reins placed upon county 
officials in raising revenues - the charter tax limitation - the State Board again ignores an 
inescapable reality, contrary to its own regulations and guidance. 

Finally, there is a glaring inconsistency in the opinions regarding collaboration. In the 
Wicomico County opinion, the State Board writes "We encourage Wicomico County, the school 
system, and the local board to work collaboratively to resolve the budgetary issues." (ibid) 
However, in the waiver request from Montgomery County, just such a collaborative-effort was 
present, as the County and its school leaders presented ajoint plan to fully fund the essential 
goals of the system, while agreeing to a reduction in county appropriations below the statutory 
maintenance of effort level. Yet, despite this proactive collaboration, the State Board also 
rejected the Montgomery County request. 

The State Board has demonstrated that its standard for approving MoE waivers is so high, 
and requires such specific demonstrations, that it is rendered ineffective in times of broad 
economic crisis. This leaves counties with a legitimate argument for a waiver but without the 
administrative recourse envisioned by the General Assembly. This void raises the untenable 
quandary where counties must either breach MoE, thereby losing State funding, or compromise 
other already stressed critical county services, such as public health and public safety, to meet an 
unrealistic MoE requirement. 
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In retrospect, vesting waiver approval authority solely with the State BO::lrd, whose entire 
purpose of being is to advocate for education, was not a wise choice. It also places the State 
Board in an untenable position as an education advocate - it would go against the State Board's 
basic principles to ever grant a waiver. It is also questionable whether the State Board has the 
fiscal expertise necessary to evaluate county budget and economic conditions. 

As both a former county and State Board of Education member, I share my county 
colleagues' disappointment in the State Board's decisions. MACo is hopeful a productive and 
equitable recourse can be secured through a dialogue with the General Assembly. 

Respectfully yours, 

Wilson H. Parran 
President 
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July 21, 2009 


OFFICE OF INTERGOVERNMENTAL RELATlONS 
Isiah Leggett 	 Melanie L. Wenger 

CQunty Executive 	 DirectorMEMORANDUM 


July 21, 2009 


TO: 	 Montgomery County Council 

FROM: 	 Melanie L. Wenger, Director 

Office of Intergovernmental R 


SUBJECT: 	 Summary of Departmental Legislative Proposals for Inclusion in the 2010 
Legislative Package 

Brief descriptions of the local and Statewide legislative proposals submitted by County 
agencies follow. 

LOCAL LEGISLATIVE PROPOSALS 

Montgomery CODntt Revenue Authoritt - Local Government Tort Claims Ad (Revenue 
Authority). This proposal would clarify that the Montgomery County Revenue Authority is 
covered by the Local Government Tort Claims Act (LGTCA) by explicitly including them in the 
list ofagencies under the Act. The LGTCA includes procedural and other provisions that protect 
County taxpayers from unlimited liability in some tort cases. Local legislation introduced in 
2008 and 2009 passed the County's House and Senate delegations. In 2008 the bill passed the 
full House too late, and in 2009 the bill was voted down by the Judicial Proceedings Committee 
(JPR). 

Montgomery County - Transfer Tax - Deeds of Trust (County Attorney). This proposal 
would authorize Montgomery County to impose the transfer tax on deeds of trust, the same 
authority that Prince George's County currently has had since 1976. This would help offset the 
revenue loss of about $40 mimon per year due to the indemnity deed of trust loophole in the 
State Recordation Tax (see Statewide proposal below). This proposal has not been introduced 
before. 

Real Property - Mobile Home Parks - Plans for Dislocated Residents (Housing and 
Community Affairs). The owner ofa mobile home park must notify residents and prepare a 
plan for alternative arrangements when the owner decides to close the park. St. Mary's County 
has authority to require owners to notify the County and provide the County with a copy of the 
plan for alternative arrangements. St. Mary's County also has the ability to enforce the 
requirements. This proposal would give Montgomery County the same authority as St. Mary's 
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County. Statewide bills were introduced in 2009, passing the Senate but not getting votes in the 
House Envirohmental Matters Committee. Senator Robey intends to reintroduce a Statewide bill 
in 2010. 

STATEWIDE LEGISLATIVE PROPOSALS 

Montgomery Countv - Licensed Health Professionals (Health and Human Services). The 
Department ofHealth and Human Services, along with local health departments across Maryland, 
lack a simple, fast, direct mechanism to communicate with all licensed health professio~ in our 
community. This is particularly troublesome for staff a.'1d !,ublic health professionals working to 
manage a public health emergency - to provide advice about treatment, and direction about how 
best to Prevent further spread ofthe disease. During such emergencies, timeiy updates are critical 
given the rapidity ,,\lith which conditions can change as more data and infonnation are obtained 
over the course of an incident. The goal of the legislative proposal is to give health dep~ents 
electronic access to emergency contact information for all licensed health professionals " . 
(specifically physicians). Health pr~fessionals submit cell phone and e-mail infonnation with their 
biennial license renewal to their respective state boards, such as the Maryland Board ofPhysicians. 
With access to such contact information, Health Officers (Dr. Vlder Tillman in Montgoxpery 
County) could issue timely important infonnation directly to health professionals working on the 
front lines with patients during a public health emergency. The need for this comm~cation tool 
became apparent duri.l"lg the two most recent incidents in Montgomery County, HINl flu virus and 
measles. During the early stages of the H1Nl outbreak, Maryland physicians licensed in Virginia 
received real time updates from the Virginia Secretary ofHealth via email, while the only source 
of infonnation from the Department ofHea1th and Human Services or the Department ofHealth 
and Mental Hygiene was through the public media. Direct communication with local health 
professionals will enhance the Health Officers~ ability to meet their mission -- protect the public's 
health --- by quickly and easily providing their local practitioners directly with valuable timely 
infonnation regarding a public health incident/emergency as events unfold. . 

Transfer and Recordation Tax - Exemptions - Transfer to an LLC from a Predecessor 
Entity (County Attomey). When a business entity converts to a limited liability company 
(LLC), it can transfer property from the predecessor entity to the LLC without incurritig transfer 
and recordation taxes. A recent Court ofAppeals decision, Wildwood Med Ctr., LLC'v. 
Montgomery County, expanded the exemption to allow any property passing to the LLC to be 
exempt, even if the predecessor entity did not have title to the property. This bill would reverse 
the Court decision, and require that the predecessor entity have title to the property before 
transfer to the LLC in order to be eligible for the exemption~ The Court decision was released in 
2008, and no bills to reverse the opinion were introduced in 2009. . 

Juvenile Warrants and Extradition (poUee). Maryland law does not provide a wai'rant 
application process for juveniles; the existing process applies only to adults. In addition, there is 
no statute that provides for extradition ofjuveniles to Maryland who are wanted for rebent 
crimes that began in Maryland but end in another state during a "fresh pursuit." This is a 
particular problem for the Montgomery and Prince George~s police departments who ~e often 
engaged in fresh pursuit ofjuveniles into the District ofColumbia for violent crimes. . 
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Additionally, officers have no authority to have ajuvenile taken into custody who live~ outside 
Montgomery County, continues to commit crimes, and refuses to return to Montgomery County. 

The bill would create an emergency protocol for a warrant application process tha.t~would 
involve the Department of Juvenile Services (DJS). Under this plan, the police depa.rt:rp.~nt 
would forward a statement of charges to DJS. DJS would determine whether to schedqIe a 
hearing and forward the charging document to juvenile court. The court judge would 4ecide 
whether to issue a warraJ.?-t for the juvenile to appear. . 

A somewhat similar bill was introduced in 2009 and received an unfavorable vote in the House 
Judiciary Committee. 

MLW/wlw 
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