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MEMORANDUM 

July 24, 2009 

TO: 	 County Council 
.r 

FROM: 	 Marlene Michaelson, Senior Legislative Analyst.ttJf' 
Shondell Foster, Research Associate 5tlf;ll""

SUBJECT: 	 Action - Resolution to extend time until December 31, 2009 for Council action on 
Executive Regulation 03-09, Agricultural Land Preservation Easement Purchases 

The Council received Executive Regulation 03-09, Agricultural Land Preservation Easement 
Purchases, under Method 2 on July 2, 2009. If the Council does not approve or disapprove a 
Method 2 regulation within 60 days after the Council receives it, the regulation automatically 
takes effect, unless the Council extends by resolution the deadline for Council action. The 60
day deadline for Council action on Regulation 03-09 is September 2, 2009. 

The Council will hold a public forum on Regulation 03-09 on September 17, 2009. The 
Planning, Housing and Economic Development Committee will review this regulation at a later 
date. 

A resolution to extend the time for Council action to December 31, 2009 is attached on © L The 
Executive's transmittal memorandum is on © 2. The Fiscal Impact Statement memorandum 
from the Office of Management and Budget is attached at © 3-4. The Proposed Regulation 03
09 is on © 5-25, and a memorandum from the Department of Economic Development, detailing 
the background and the function of the Building Lot Termination Program, is on © 26-56. 

f;\michaelson\action memo for bIt regulation extension.doc 



Resolution No.: 

Introduced: 2009 

Adopted: 


COUNTY COUNCIL 
FORMONTGOMERYCOUNTY,MARYL4....~D 

By: County Council 

SUBJECT: Extension of Time for Council Action on Executive Regulation 03-09. 
Agricultural Land Preservation Easement Purchases 

Background 

1. 	 On July 2, 2009 the County Council received proposed Regulation 03-09, Agricultural 
Land Preservation Easement Purchases, from the Executive. 

2. 	 The Council must review the regulation under method (2) of Section 2A -15 of the County 
Code. Under method (2), if the Council does not approve or disapprove a regulation 
within 60 days after the Council receives it, the regulation automatically takes effect 
unless the Council, by resolution, extends the deadline for action. The 60-day deadline 
for Council action on proposed Regulation 03-09 is September 2,2009. 

3. 	 The Council will hold a public forum on September 17, 2009 to receive public comment 
on Regulation 03 -09. 

Action 

The County Council for Montgomery County, Maryland approves the following resolution: 

The Council extends the time for action on Executive Regulation 03-09, 
Agricultural Land Preservation Easement Purchases~ to December 31, 2009. 

This is a correct copy of Council action. 

Linda M. Lauer, Clerk of the Council 
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OFFICE OF THE COUNTY EXECUTIVE 
ROCKV:LLE, MARYLAND 20850 

Isiah Leggett 
County Executive MEMORANDUM 

.' .July 2) 2009 .-< 

TO: Phil Andrews, President 
Montgomery County Council 

FROM: ~'" Isiah Leggett, County Executive j~I~~ 
\ 

SUBJECT: 	 County Executive Regulation 03-09: Agricultural Land 
Preservation Easement Purchases 

On November 18, 2008, the County Council adopted Council Bill 39-07 for the 
purpose of amending Chapter 2B of the Montgomery County Code so that the implementation 
of our local farmland preservation program would be consistent with the State Law. This Bill 
also provided the enabling authority to establish the Building Lot Termination Easement 
program. 

County Executive Regulation 03-09: Agricultural Land Preservation Easement 
Purchases serves to provide the specific details required to implement the amendments outlined 
in Chapter 2B of the Montgomery County Code. On March 1,2009, Executive Reguiation 03
09 was published in the Montgomery County Register for public comment. The public 
comment period closed on March 31, 2009 and we have endeavored to address all comments we 
have received. 

Please find enclosed Executive Regulation 03-09 along with the complete 
package of supJ>orting documentation that I am transmitting to the County Council for their 
consideration and approvaL I support Executive Regulation 03-09 and believe these regulations 
will serve to enhance the protection of farmland within our nationally revered agricultural 
reserve by reducing the threat of agricultural land conversion to residential development. 

It is my desire to have this matter scheduled before the Council at its earliest 
convenience. If you have any questions you may contact John Zawitoski at the Department of 
Economic Development on 301-590-2831. 



OFFICE OF MANAGEMENT AND BUDGET 

Isiah Leggett 
County Executive 

MEMORANDUM 

Ju..e 30, 2009 

TO: Joseph F. Beach, Director 
Office of Management and Budget 

VIA: Ed Piesen, Management and Budget Manageae 

VV\: Brady Goldsmith, Management and Budget Specialist 

FROM: John Cuff, Management and Budget specialist~ 

SlJBJECT: Executive Regulation 03-09, Agricultural Land Presenration 
Easement Purchase 

Joseph F. Beach 
Director 

REGULATION SUMMARY 

These Executive Regulations regulate the County's supplemental payment for the Maryland 
Agricultural Land Preservation Foundation's purchase of agricultural land preservation easements and 
regulate the method for purchasing agricultural easements by the County, including the method for 
determining easement value, the method for ranking offers to sell easements to the County, and the terms 
of payment for easements purchased by the County. 

FISCAL SUMMARY 

This fiscal impact statement is prepared to coincide with the proposed changes to Executive 
Regulations (03-09) which govern Agricultural Land Preservation Easement Purchases. The Department 
of Economic Development (DED) is charged with the implementation of these programs. More 
specifically, these regulations are amended to incorporate language resulting from changes to Chapter 2B 
and a new preservation initiative called the Building Lot Termination (BLT) Easement Program. This 
program will serve to augment our existing programs which are all designed to protect agricultural lands. 
The BLT will be incorporated into the existing workload and implemented as another tool for protecting 
agricultural lands. 

DED Ag Services may allocate funding for the BLT from a portion of State Agricultural 
Transfer Taxes, of which the County retains 75% for easement acquisitions. For FY09 and FYIO, total 
Ag Transfer Taxes appropriated for land preservation are $2,323,000. The anticipated collections of 
Agricultural Transfer taxes for FY09 and FYI 0 are much lower and estimated at only $150,000. The 
County Council passed Zoning Text Amendment (ZTA) 08-14 on November 25, 2008. This ZTA 
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provides a mechanism for developers to make payments into the Agricultural Land Preservation Fund. 
This will serve as a funding source for DED to purchase BLT easements. In addition, there is a $2 
million payment pending associated with the Crown Farm Annexation Agreement that may provide a 
source of seed fundin~.foL the BLT program. 

Economic Effect on Private Sector: 

Private landowners will benefit from these programs as the proceeds from easement 
purchases are provided directly to landowners as cOUlpensation for the property rights (equity) that they 
are forgoing. From the building industry perspective, the economic impact may be viewed as negative as 
the County will be in competition with developers in negotiating easements which will eliminate density 
permitted by the zone through the elimination of actual lots. 

The following contributed to and concurred with this analysis: John P. Zawitoski and 
Jeremy V. Criss, DED Agricultural Services Division 

JFB:jc 

cc: Kathleen Boucher, Assistant Chief Administrative Officer 
Dee Gonzalez, CEX 
Caroline Darden, CEX 
Steve Silverman, Director DED 
Alison Dollar, OMB 
John Cuff, OMB 
Jeremy Criss, DED 
Brady Goldsmith, O:tvf...B 

OMBREVIEW 

-.~ Fiscal Impact Statement approved __Si-;:>"""\-.>I-)../\-P_+- b'--~'-1-----;\ir---IC:-~""-L.... _______(J--r- OMB Director 

Fiscal Impact Statement not approved, OMB will contact department to remedy. 

® 
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MONTGOMERY COUt~TY 
EXECUTIVE REGULATION 
Offices of the County Executive. 101 Monroe Street" Rockville, Maryland 20850 

Montgomery County Regulation on: 

AGRlCULTURAL LAND PRESERVATION EASEMENT PURCHASES DEPARTMENT OF ECONOMIC 

DEVELOPMENT 


Issued by: County Executive Regulation No. 3-09 


Authority: Code Section 2B-18 

Supersedes: Executive Regulation 66-91 


Council review: Method 2 under Code Section 2A-15 

Register VoL 26 No.3 


Comment Deadline: March 31,2009 

Effective Date: 


Sunset Date: None 


SUMMARY: These Executive Regulations regulate the County's supplemental payment for the Maryland 
Agricultural Land Preservation Foundation's purchase of agricultural land preservation easements and regulate 
the method for purchasing agricultural easements by the County, including the method for determining 
easement value, the method for ra.TJ.king offers to sen easements to the County, and the terms of payment for 
easements purchased by the County. 

ADDRESS COMMENTS TO: Department of Economic Development, 111 Rockville Pike, Rockville, 
Maryland 20850 

STAFF CONTACT: JeremyV. Criss 301-590-2830, John P. Zawitoski 301-590-2831 

BACKGROUND INFORMATION: Since 1978, Montgomery County has participated with the Maryland 
Agricultural Land Preservation Foundation (Foundation) in purchasing agricultural land preservation 
easements to preserve County farmland for agriculture and to protect it from development Bill No. 56-87, 
Agricultural Land Preservation, was enacted February 16, 1988 to increase the effectiveness of the County's 
preservation efforts by authorizing the County to purchase easements, using the County's share of the 
agricultural land transfer tax, directly from the landowner or by supplementing the purchase price offered by 
the State for an agricultural preservation easement In 1992, the County approved regulations to allow the 
County to take title to Transferable Development Rights (TDRs) purchased with agricultural preservation 
easements, rather than requiring that TDRs purchased under an agricultural preservation easement be 
extinguished. The TDRs are assets the County may sell in the future to generate revenues for the Agricultural 
Land Preservation Fund. In 2005, the County celebrated the 25th Anniversary of the Agricultvral Reserve and 
several initiatives to support agriculture were identified, including a proposal to legislate a new preservation 

---------j@~~f---l--···--------------------' 



'MONTGOMERY COUNTY 
EXECUTIVE REGULATION 
Offices Df the County Executive. 101 Monroe Street • Rockville, Maryland 20850 

J>R ESERVAnON pURCHASES 

tool lmown as the Building Lot Termination CBLT) Easement. In 2007, the Maryland General Assembly 
approved Bill 1331 which modified the requirements for State agricultural preservation programs. In 
response to these modifications to State Law, the County introduced Bill 39-07 to amend Chapter 2B of the 
Code to be consistent with the State Law and to establish the BLT Easement. 

1. 	 Definitions. The definitions in this section supplement those in Chapter 2B. 

Added-value formula: The method by which the price of AEP Easements is determined under Sections 
II(E)and (F). 

Ag:ricultural Easement Program CAEP): A County program designed to reduce permitted residential 
density on agricultural lands by purchasing easements to preserve agricultural production capability. 

Building Lot Termination CBLT) Easement: is defined in Section 15 of the Code. 

BL T Adiusted Market Value Price: The price for BLT Easements purchased under Chapter 2B and 
established on an annual basis by the County Executive. 

BLT Ranking Formula: The method by which the price ofBLT Easements is determined under Section 
IV(B)(1)(b). 

DED: The County's Department ofEconomic Development. 


Director: Director ofDED. 


II. Agricultural Easement Program (AEP) 

The County may purchase an easement on real property to preserve agricultural land in the County_ The 
agricultural easement must restrict residential, commercial, and industrial use of the land. 

A. Eligibility - AEP Program 

1. 	 Eligible Sellers 

The County will purchase easements only from the holder of fee simple title to eligible land, or a 
person or institution that has entered into a binding contract or option to purchase fee simple title to eligible 
land, if and when that person or institution takes title to the land. 

\Je}2 
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EXECUTIVE REGULATION 
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PURCHASES Numb~r 03,,09SubJe« .'\GRKUl~TURAr"" LAND {'RESERVAT10N 

Eligible for Inclusion within Agricultural Zones. 

The County will purchase easements on 50 acres or more of land that is zoned Rural Density 
Transfer, Rural, or Rural Cluster, or on land comprised of several contiguous parcels totaling 50 acres or more 
that are adjacent to properties protected by other State or County agricultural or other conservation easements., 
or on land with significant agricultural resources they include at least 10 acres of cropland and are adjacent to 
properties protected by other State or COll..l1ty agricultural or other conservation easements. The County may 
purchase easements on land that is already encumbered by a transferable development rights easement provided 
not all of the TDRs have been transferred from the land. At a minimum, a landowner must have retained TDRs 

•with the land at the density of 1 TDR for 25 acres to remain eligible for the maximum benefits under the 
IAEP Program. The County will purchase easements over less than the entire contiguous acreage owned by a 
. landovmer only ifthe parcel being considered for an AEP Easement is separately deeded, surveyed or 
subdivided, and is, in the discretion of the Agricultural Preservation Advisory Board, of sufficient size and 
capability to be used for agricultural purposes. Under an AEP Easement, the easement price will not include the 

! curtilage around each dwelling and one acre will be subtracted from the total eligible acreage for each dwelling 
on the property. 

3. 	 Additional Land Eligibility Requirements 

a. 	 At least 50 percent of the land under consideration for an easement must meet either i) 
USDA Soil Classification Standards I, II or III; or ii) Woodland Classifications 1 or 2. 

b. 	 The land must lie outside water and sewer categories 1,2, and 

c. 	 The Agricultural Preservation Advisory Board may consider purchasing easements on 
other agricultural land that does not meet the qualifications in Section Il(A) if it 
determines the land has significant agricultural value, is consistent with the long term 
planning goals ofthe County and the easement is in the public interest. 

4. 	 Determining significant agricultural value 

a. 	 For purposes of Section Il(A), the land has significant agricultural value if the land: 

i. has a soil conservation plan approved by a local soil conservation district and the plan 
is fully implemented according to the implementation schedule in the plan; 

ii. is recommended by the majority of the APAB members after an on-site inspection is 
conducted by one or more members of the AP AB or the AP AB' s designee; and 

iii. meets either of the following criteria: 



MONTGOivlERY COUNTY 
EXECUTIVE REGULATION 
Offices of the County Executive. 101 Monroe Street .. Rockville, Maryland 20850 

Numb~r 03,,09 

(a) A min.L11lum of percent of the land (less any acreage included within the 100
year floodplain and less any acreage included in State or federai wetlands) contains of 
a combination of soils with U.S.D.A. Soils, Class I, II, and III classifications on 
cropland or pasture land and Woodland Groups 1 and 2 classifications on wooded 
areas. 

(b) A detailed farm management plan describing the nature of the agricultural 
operation, including a detailed summary of the viability of the land as a profitable 
agricultural enterprise and the Montgomery County Cooperative Extension and the 
Montgomery Soil Conservation District concur that the land is capable of a profitable 
agricultural enterprise. 

b. 	 After the APAB determines whether land has significant agricultural value, it will 
provide a recommendation to the Director about whether an easement should be 
purchased, The Director will consider the AP AB 's recommendation when deciding 
whether to approve or deny the purchase of an Easement 

B. Eligible Farmland - Land Eligible for Inclusion within NOll -Agricultural Zones 

Agricultural land within non-agricultural zones is eligible for easement purchase if the land meets the 
requirements stated in Sections II(A)(1)(3) and (4). 

The County will purchase easements on 50 acres or more of land, or on land comprised of several 
contiguous parcels totaling 50 acres or more that are adjacent to properties protected by other State or County 
agricultural or other conservation easements, or on land with significant agricultural resources if they include at 
least 10 acres of cropland and are adjacent to properties protected by other State or County agricultural or other 
conservation easements. The County will purchase easements over less than the entire contiguous acreage 
owned by a landowner only if the parcel being considered for an AEP Easement is separately deeded, surveyed 
or subdivided, and is, in the discretion of the Agricultural Preservation Advisory Board, of sufficient size and 
capability to be used for agricultural purposes. Under an AEP Easement, the easement price will not include the 
curtilage around each dwelling and one acre will be subtracted from the total eligible acreage for each dwelling 
on the property. 

C. AEP Easement Sales Application Requirements 

If a landowner is interested in selling an agricultural easement to the County, the landowner must submit 
an easement sales application to DED. The application must include a completed property description as 
outlined in Section II(C)( 1), must pertain to a parcel of land or contiguous parcels of land at least 50 acres in 
size, and must include the landowner's asking price for the easement, which price must not exceed the 
calculated maximum easement value as described in Section lI(E). Once DED receives an application, it will 

4 




1V10NTGOM E RYCOUNTY 
EXECUTIVE REGULATION 
Offices of the County Executive .. 101 Monroe Street • Rockville, Maryland 20850 

notify the landowner if the application is incomplete_ If the application is complete, DED will review it under 
the requirements of these regulations. 

L The property description of the land under consideration for an easement must include: 
a. 	 the full names and addresses of all landowners of record; 
b. 	 the full names of all of the landowners' children; 
c. 	 the property address; 
d. 	 a copy of the tax map; 
e. 	 the total acreage; 
f. 	 deed references for the deeds conveying the land to the l<lt'1downers; 
g. 	 the current land use and the USDA soils productive capability class; 
h. 	 the number of dwelling units on the iand; 
1. 	 the current zoning of the land; 
J. 	 all third party interests in the land; 
k. 	 a description of the farming operation; 
1. 	 an inventory of farm buildings on the land; and 
m. 	 other information necessary to evaluate the land's eligibility for an easement (i.e. Opinion 

of Title, surveys, metes and bounds legal descriptions, and for an application under the 
BL T Program: a letter from the Department of Permitting Services approving an 
individuai onsite waste disposal system). 

D. Permitted Activities- Lands Subject to AEP Easements 

The following activities are permitted on lands encumbered by County Agricultural Preservation 
Easements subject to the limitations and conditions of Chapter 59 of the Code: 

1. 	 Agricultural Use 

a. 	 use of the land for agriculture; 

b. 	 operation of any machinery used for agriculture or the primary processing of 
agricultural products, regardless of the time of operation; 

c. 	 all normal agricultural operations, performed in accordance with good husbandry 
practices, that do not cause bodily injury or directly endanger human health; and 

d. 	 operation of a Farm Market. 
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PURCHASES 


2. Residential Use 

Under an Agricultural Preservation Easement, a landowner retains limited to construct dwellL'1gs 
on land. Before constructing a dv.-elling on land under an easement, the landowner must apply in VvTiting to 
the Agricultural Preservation Advisory Board (AP AB) approvaL The AP AB's approval of a dweliing will 
be contingent upon the landowner's compliance with the requirements of this Section Il(D)(2). 

a. For the landowner's use. A landowner may request one acre, or the minimum lot size 
required by the zoning and well and septic regulations, which ever is greater, to build a dwelling 
for use by the landowner. However, irrespective of the number of landowners holding title to the 
land, there must not be more than 1 landowner lot. For purposes of this subsection, land titled in 
individuals, partnerships, or limited liability corporations whose principals are all related family 
members, are eligible to request permission to construct a dwelling. 

b. For the landowner's children's use. Up to 3 one-acre lots, or the minimum lot size 
required by the zoning and well and septic regulations, whichever is to build houses for 
the use of the landowner's adult children at a maximum density determined by the following 
acreage calculation: 

1. one child lot for the tlrst acres; 

ii~ a second child. lot for properties greater than 50 acres but less than 120 acres; 

111. 	 a third child lot for properties greater than 120 acres in 

c. 	 When a landowner S"ubmits an easement application to DED, the landowner may request 
that the easement provide for the landowner's right, intended to run with the land, to construct 
one dwelling to support a farming operation provided: 

1. 	 no viable dwellings exist on the land at the time of easement acquisition; 
11. 	 the landowner agrees that the requested dwelling must never be subdivided 

away from the land under easement; and 
111. 	 the landowner agrees that the requested dwelling is in lieu of any right to future 

child lots. 

d. A landowner may also request permission to construct a dwelling for the landoV>1D.er's 
tenants (tenant house) who are fully engaged in farming the land, but the maximum density for 
tenant houses must not to exceed one tenant house for every whole 100 acre increments (i.e. 100 
acres is eligible for 1 tenant house, 150 acres is eligible for 1 tenant house and 200 acres is 
eligible for 2 tenant houses). 
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e. If the AP AB approves a landowner's request to construct a dwelling, the acreage 
approved for the dwelling must be released from the requirements of the easement. Any release 
issued under this regulation must include: 

1. An affidavit from the landowner or the landowner's child, as applicable, that the 
released acreage (released lot) will not be transferred to a third party for a period of 5 
years from the date the release is recorded among the land records, except: 

1. 	 with the prior written approval of the AP AB upon demonstration by the 
landowner or the child of severe economic hardship; or 

2. 	 upon a lender providing notice to the AP AB of a transfer pursuant to a 
bona fide foreclosure of a mortgage or deed of trust or the lender 
accepting a deed in lieu of foreclosure. 

f. For the purpose of this regulation, if a landowner or a landowner's child wishes to transfer a 
released lot within a period of less than 5 years because of severe economic hardship, the AP AB 
with the concurrence of the Director, may allow a transfer of the released lot. To petition for relief 
from the 5 year requirement, the landowner or the landowner's child, as appropriate, may petition 
the AP AB, stating succinctly the severe economic haTdship that the landowner or the landowner's 
child, is sustaining, and providing the AP AB with the following information: 

i. A recent financial statement documenting all assets and liabilities and a statement 
signed by the landowner or landowner's child, as appropriate, that the information contained in 
the financial statement is, based upon personal knowledge, true and accurate; 

ii. Other information documenting the severe economic hardship including, by way of 
example, information from mortgage holders, lien holders, creditors, attorneys, taxing 
authorities, or other third parties who can address the economic condition of the landowner or the 
landowner's child. To the extent permitted by law, the AP AB and the Director, as applicable, 
must deny public access to the financial information provided to the AP AB under this regulation. 
However, nothing in this regulation precludes the AP AB from discussing or sharing the financial 
information with the Director, whose concurrence is required in any relief provided under this 
subsection. 

iii. The APAB may also consider other documentation of hardship, including any court 
order, writ, or decree which calls for a division of assets associated with any separation or 
divorce proceeding or with distributing an estate. 
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3. Restriction on Subdivisions 

Except as otherwise provided under this regulation, land under an agricultural easement must not be 
used or subdivided for residential, commercial, industrial, or any other-non agricultural use. 

4. Lots Created Prior to Easement Sale 

The of any dwelling located on land proposed for an easement will be excluded from the 
easement price and the value of one acre of land for each dwelling will be subtracted from the total price paid 
for the easement. 

E. Establishing AEP Easement-Value 

The added-value formula is the method for establishing easement under the Agricultural Easement 
Program. It is an added-value formula based on the point system in Sections lICE) and CF). 

1. Time frame for Determination of Easement Value 

The maximum value of an easement using the added-value formula is determined at the time of the 
County's receipt of a complete easement sales application from the landowner. A iandowner may have only 
one easement application for a specific property pending at anyone time. 

2. Maximum Easement Value and Relationship with TDRs. 

The value of an easement, as determined by the added-value formula, will take into account 
the number ofTDRs retained with the property_ At a minimum, 1 TDR per every 25 acres must be retained 
with the land in order to be eligible for the maximum easement value. 

3. Right to ReviselWithdraw 

If the maximum easement value determined by the County using the added-value formula is lower than 
the requested purchase price submitted by the landowner, then the landowner must either revise their requested 
purchase price or withdraw the offer to sell an easement to the County. 
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F. 	 AEP Easement Formula Valuation Procedure 

The maximum value of an easement is obtained by combining two separate values: (1) the per acre 

base value for an easement on agriculturallilild in the County (Base Value), and (2) the added value for certain 

farm quality characteristics (Added Value), the quality ofwmch is determined by APAB. 


L 	Determining Base Value 

By July 1st of each year, the County Executive determines the Base Value for the fiscal year. In setting 
. the Base Value, the County Executive considers such factors as recent prices paid for agricultural easements by 
the Maryland Agricultural Land Preservation Foundation within Montgomery County, recent County TDR 
prices and recent prices paid for simple acquisitions of County agricultural land, including prices for parcels 
with and without agricultural easements. The Base Value is applicable County-wide. 

2. 	 Determining Added Value 

The Added Value is based on several farm quality characteristics that have a direct effect on the future 

potential of the land to support agriculture and on the threat to the property from non-agricultural uses. These 

characteristics are: 


a. 	 Size, as delermiI!ed by deed or recentsurvey: For each 5 acres ofland, Added Value 
is one percent of Base Value. Land size is determined from the most recent property tax 
assessment or other documentation acceptable to DED. 

b. 	 Land quality, as determined by DED: The land quality value varies by soil quality. The 
Added Value is three percent for each acre of land in the United States Department of 
Agriculture (USDA). Capability Class I; 2 percent for each acre of land in USDA 
Capability Class II or Woodland Group I; and, one percent for each acres of land in 
USDA Capability Class III or Woodland Group II. In addition 10 percent ofbase value 
is added to the added-value formula for farms that have implemented a soil conservation 
plan approved by the Montgomery Soil Conservation District. The USDA Capability 
Classification is determined by the Natural Resources Conservation Service (NRCS). 

c. 	 L@d T(;nure: The Added Value for land tenure is 25 percent of the Base Value. It is 
applicable if: 

1. 	 the landowner earned gross income of at least $5,000 annually from agricultural use 
ofthe land on or before October 1, 1980, in at least three ofthe previous five years, or 
continuously from the time the landowner acquired the land, or 

9 
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11. 	 the land is bcii,g purchased under binding contract of sale by a buyer \vho certifies 
under oath that the buyer intends to start a new agricultural operation, such as 
farming, or to enter into a long term lease with a third party to use the land for 
agriculture purposes; or 

IlL 	 the land is being farmed by an operator under a long term lease agreement with the 
landowner. 

d. 	 Road Frontage: 'Ibe Added Value for road frontage is one percent of the Base Value for 
each 50 feet of frontage on a public road up to a maximum of 100 percent of the Base 
Value. Road frontage is determined by DED and may be verified by the landowner by 
metes and bounds survey. 

e. 	 ,f\gricultural Zone Edge: Added Value for land located within the RDT Zone but 
situated on the edge of that zone, is 100 percent of the Base Value the land, as 
determined by DED, is within one mile of the border with other zones in the County, 
including incorporated towns. 

G. County Purchase Procedure 

1. 	 Ranking of AEP Easement Purchases 

The County will accept applications to sell easements during set purchase periods. If funds are 
available, the County will hold at least one purchase period annually_ The County will accept only those 
applications to sell an easements received by DED during the purchase period. At the end of each purchase 
period, applications to sell easements will be ranked by the AP AB using land size, soil quality and threat of 
development as the primary factors in determining priority rankings. 

2. 	 County Offer to Buy 

a. 	 Upon the recommendation of the Director, and the Chief Administrative Officer, or their 
designees, an offer to purchase an agricultural easement may be tendered to the 
landowner. The offer must contain the specific terms of purchase, including the 
disposition of any TDRs retained with the land and any rights to be reserved by the 
landowner for the construction of future dwellings for the landowner, the landowner's 
children or the landowner's tenants. A landowner's satisfaction of the requirements of 
these regulations does not establish an obligation by the County to purchase an easement. 
Further, the County's offer to purchase an easement may specify terms, contingencies, 
and conditions not contained in the landowner's application to sell an easement. 
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b. 	 Following the conclusion of any purchase period, the County will tender offers to 
purchase all easements approved for purchase to the extent possible with the funds 
allocated. Funds for County easement purchases are allocated annually on July 1st in the 
Capital Improvement Projects budget. 

c. 	 The County will endeavor to tender offers to purchase easements approved for purchase 
within 60 days following the conclusion ofthe purchase period. 

3. 	 Rejection of Application 

a. 	 The County will notify a landowner if their application to sell an easement is not 
accepted within 60 days following the conclusion of the purchase period. The notice \\'ill 
briefly describe the reason or reasons for the County not accepting the easement 
application, i.e. the County lacked sufficient funds to purchase all proposed easements or 
the land proposed for easement acquisition did not meet eligibility criteria. 

b. 	 If a landowner's applications to sell an easement is not accepted because the County 
lacks funds, with the landowner's permission, the application to sell will be reconsidered 
during the next purchase period. 

4. 	 Landowner Acceptance 

The landowner will have 30 days following the County's offer to purchase in which to accept the offer. 
Failure to respond after 30 days will be considered a rejection of the offer. The landowner may reject the offer 
to purchase up to the point of settlement. A landowner who rejects a County offer to purchase will forfeit the 
landowner's right to sell an easement to the County for a period up to 24 months. 

5. 	 Closing and Payment 

a. 	 Settlement will occur following landowner's acceptance of the County's offer to 
purchase an easement and is contingent upon a title search and any other evidence, such 
as a land survey, that may be necessary to establish clear title. 

b. 	 Payment will be in full at time of settlement, or the landowner can choose a partitioned 
payment over more than one tax year; or 

c. 	 A longer term structured payment subject to a negotiated agreement acceptable to both 
the landowner and the County. 

11 
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6. Recordation and Monitoring 

The County's acquisition of an AEP easement will be recorded in the land records and in the AEP 
Program's aILl1ual report DED must maintain a ledger of all of the TDRs conveyed to the County through the 
AEP Program. DED will monitor the properties under easement at least biannually to ensure compliance with 
easement requirements. 

H. Referral to State Program 

For the purpose of leveraging State and County funds, the Chief Administrative Officer or designee 
may, upon the recommendation of the Director, request that the landowner apply to the Maryland Agricultural 
Land Preservation Foundation and make a good faith offer to sell an agricultural easement to the Foundation. 

III. County Supplement to Maryland Agricultural Land Preservation Foundation Easement Price 

Under Chapter 2B-3(g), if the Foundation buys an agricultural easement, the County may make and 
additional payment to the landowner of up to 15 percent of the State's purchase price upon completion of the 
sale of the easement to the Foundation. TIllS supplemental payment is to encourage landowners to choose to 
sell easements to the Foundation. 

The amount of the supplemental payment will be determined by Executive Order annually on July 1st. 
The amount of the supplemental payment will be determined in part by the value paid by the County for AEP 
easements in the previous year and by the amount needed to encourage landowners to participate in the 
Foundation's easement purchase program. At the discretion of the County Executive, the value of the 
supplemental payment may be revised more than once each year. 

IV. Building Lot Termination (BLT) Easement 

The BL T Easement is another type of easement that may be purchased by the County under Chapter 2B. 
Similar to other agricultural easements purchased by the County, the primary purpose of the BLT Easement is 
to preserve agricultural land by reducing the fragmentation of farmland resulting from residential development. 
A BL T Easement will restrict residential, commercial, industrial and other non-agricultural uses. A key feature 
of the BL T Easement is an enhanced level of compensation to a landowner who can demonstrate that their land 
is capable of residential development and agrees, as part of the BLT Easement, to forego residential 
development and also agrees to restrict other types of development on their land. 

12 
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PURCHASES 

A. Eligibility 

1. 	 Eligible Sellers 

The County will purchase easements only from the holder of fee simple title to eligible land, or to a 
person or institution that has entered into a binding contract or option to purchase fee simple title to eligible 
land, if and when that person or institution takes title to the land. Child lots permitted under Chapter 59 of the 
Code are not permitted under Easements. 

2. 	 Land Eligible for Inclusion in BLT 

a. 	 The land must be located in the RDT Zone and must be at least 50 acres in however, 
a smaller property maybe be considered and will be given priority ranking Ullder Section 
IV(B) 1 (b) if it is contiguous to other lands protected from development by State or 
County agricultural and conservation easements. 

b. 	 At least 50 percent of the land under consideration for an easement must meet either i) 
USDA Soil Classification Standards I, II, or III; or (ii) Woodland Classifications 1 or 

c. 	 The land must lie outside water and sewer categories 1,2, and 3. 

d. 	 The Land must not be encumbered by a federal, State or County agricultural or 
conservation easement; except, however, land protected by a Transferable Development 
Right (TDR) Easement may still be eligible. 

3. 	 Application Requirements 

If a landowner is interested in selling a BL T Easement to the County, the landowner must 
submit an easement application to DED. The application must include a completed property description 
as outlined in Section II(C)(l), including the requirement in Section II(C)(l)(m) of a letter from the Department 
of Permitting Services approving an individual onsite waste disposal system. Once DED receives an 
application, it will notify the landowner if the application is incomplete. If the application is complete, DED 
will forward the application to the APAB and the APAB will review it under the requirements of these 
regulations. 

1:1: 13 
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B. Review and Approval Procedure 

1. DED and the AP AB will accept applications, rank them, and provide notice to landowners under 
the requirements of this subsection. 

a. The County will accept applications to sell BL T Easements during set purchase periods. 
If funds are available, the County will hold at least one purchase period annually. The County 
will accept only those applications to sell a BLT Easement received by DED during the purchase 
period. At the end of each purchase period, applications to sell BL T Easements will be ranked 
numerically by the AP AB, from highest to lowest, using the BLT Ranking Formula set out in 
Section IV(B)(I)(b). 

b. i. The BLT Ranking Formula is equal to the Added Value and is used to determine the 
numerical ranking ofBLT Easement applications received by the County during set purchase 
periods. 

ii. The Maximum Easement Value is equal to the sum of the BLT Annual Base Value and 
the Added Value and is used to determine the price that the County will be pay for a BLT 
Easement. The BL T Annual Base Value is the minimum price that will be paid for a BLT 
Easement and will be determined annually by the County Executive as set out in Section 
IV (D)( I). The Added Value is used to increase the purchase price of a BL T Easement above the 
BLT Annual Base Value. 

iii. The Added Value will be detennined using a point system and the monetary value of 
the Added Value will be determined annually by when the County Executive as set out in 
Section IV(D)(l). 

The Added Value consists of a maximum point value of20 points within 3 categories: 

(a) 	 Size of property, as determined by deed or recent survey, represents up to a 
maximum of 5 points: 

a. zero points for properties less than 25 acres; 
b. one point for properties at least acres but less than 50 acres in size; 
c. two points for properties at least 50 acres but less than acres in size; 
d. three points for properties at least 75 acres but less than 100 acres in size; and ' 
e. four points for properties 100 acres but less than 150 acres in size; and 
f.. five points for properties 150 acres or greater in size. 
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(b) Soil quality, as determined by DED, represents up to a maximum of 10 points, 
determined as a percentage of USDA Soil Capability Classifications I, II, III and 
Woodland Classifications 1 and 2: 

a. two points if a minimum of 50 percent of the land but less than 65 percent 
(less any acreage included within the 1 OO-year floodplain and less any acreage 
included in State or federal wetlands) contains of a combination of soils of Class 
I, II, III and Woodland 1 and 2 soils; 
b. four points if a minimum of 65 percent ofthe land but less than 70 percent 
(less any acreage included \vithin the lOO-year floodplain and less any acreage 
included in State or federal wetlands) contains of a combination of soils of Class 
I, II, III and Woodland 1 and 2 soils; 
c. six points a minimum of 70 percent ofthe land but less than percent (less 
any acreage included within the lOO-year floodplain and less any acreage 
included in State or federal wetlands) contains of a combination of soils of Class 
I, II, III and Woodland 1 and 2 soils; 
d. eight points if a minimum of75 percent of the land but less than 80 percent 
(less any acreage included within the 1 OO-year floodplain and less any acreage 
included in State or federal wetlands) contains of a combination of soils of Class 
I, II, III and Woodland 1 and 2 soils; and 
e. ten points if greater than 80 percent of the land (less any acreage included 
within the 100-year floodplain and less any acreage included in State or federal 
wetlands) contains of a combination of soils of Class I, II, III and Woodland I and 
2 soils. 

(c) 	 Land tenure represents up to a maximum of 5 points. These points will be awarded 
if the land is used for agriculture by the landowner and if the landowner is 
registered as a producer of agricultural products with the local agricultural support 
agencies; or, if a landowner demonstrates that the landowner has a long term lease 
agreement with a producer of agricultural products and the producer is registered 
with the local agricultural support agencies. One point will be awarded for each 
year the landowner has used the property for agriculture; or, alternatively, one 
point will be awarded for each year that a producer has used the land for 
agriculture under a lease agreement. 

c. DED must provide its recommendation, and that of the APAB, to the Director about 
whether or not to tender an offer to purchase a BL T Easement from the landowner 

d. If DED receives sales applications for BLT Easements after the closing of a purchase 
period, it will notify the landowner that the purchase period is closed, but the application will be 
placed on a waiting list for the next purchase period. ®m

1S 
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c. Permitted Activit!es on Lands Protected under BLT 

The folluwing activities are permitted on lands encumbered by BLT Easements subject to the limitations 
conditions of Chapter 59 of the Code: 

1. 	 Agricultural Use 

a. 	 use of the land for agriculture; 

b. 	 operation of any machinery used for agriculture or the primary processing of 
agricultural products, regardless of the time of operation; 

c. 	 all normal agricultural operations, performed in accordance with good husbandry 
practices, that do not cause bodily injury or directly endanger human health; 

d. 	 operation of a Farm Market. 

2. Residential Use 

a. 	 No residential uses are permitted on lands encumbered by a BLT Easement except when 
reserved residential rights are retained with the easement; 

b. 	 To the extent allowed by the easement, the landowner of a BLT Easement may retain 
certain rights to future residential dwellings. The landowner must apply in writing to the 
AP AB prior to filing a preliminary plan of subdivision; 

c. 	 If a landowner's request to retain rights for future residential dwellings is approved, each 
retained right is be equal to two acres, or the minimum lot size required by zoning and 
well and septic regulations, which ever is greater, to build a dwelling, unless a larger size 
does not interfere with the agricultural character of the land, as determined by the APAB 
in its sale discretion; 

d. 	 Any permitted residential right terminated under a BL T Easement must include the 
termination of an individual on-site sewage waste disposal system that would be used to 
support the residential dwelling. 
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3. 	 Restriction on Subdivisions 

The landowner whose land is subject to a BLT easement must not use or subdivide the land for 
residential, commercial, industrial, or any other non-agricultural uses except as provided under this regulation 
and contained within the terms of the easement. 

D. Establishing BLT Easement-Value 

The method for establishing the value for a BL T Easement will be through the application of a County
established BLT Ranking and Easement Valuation Formula. 

1. Determining the BLT Base Value, Maximum Value and Added Value 

a. 	 Base Value. The Base Value is the minimum price that the County will pay for a BL T 
Easement. By July 1 st of each year, the County Executive will determine the Base Value 
for BLT Easements for that fiscal year. In setting the Base Value, the County Executive 
considers such factors as recent prices paid for agricultural easements in Montgomery 
County, including BLT Easements, recent County TDR prices and recent fair market 
value prices paid for fee simple acquisition of County agricultural land, including prices 
for parcels with and without agricultural easements. The Base Value for BLT Easements 
is expressed as a percentage of the fair market value of a parcel of agricultural land with 
at least one TDR arrdfu'1 individual on-site sewage waste disposal system. The Base 
Valuable is applicable County-wide. 

b. 	 Maximum Value. The Maximum Value is the highest or maximum price that the County 
will pay for a BLT Easement. By July 1 st of each year, the County Executive will 
determine the Maximum Value for BLT Easements for that fiscal year. In setting the 
Maximum Value, the County Executive considers such factors as recent prices paid for 
agricultural easements in Montgomery County, including BLT Easements, recent County 
TDR prices and recent fair market value prices paid for fee simple acquisition of County 
agricultural land, including prices for parcels with and without agricultural easements. 
The Maximum Value for BLT Easements is expressed as a percentage of the fair market 
value of a parcel of agricultural land with at least one TDR and an individual on-site 
sewage waste disposal system. The Maximum Valuable is applicable County-wide. The 
price that the County will pay for a BL T easement must not exceed the Maximum Value. 

c. 	 Added Value. The Added Value is the difference of the Maximum Value and the Base 
Value (Maximum Value Base Value = Added Value). 



i j 

rV10t~TGOiv1ERY COUNTY 
EXECUTIVE REGULATION 
Offices of the County Executive .. 101 Monroe Street <> Rockville, Maryland 20850 

Number 03,,09 

Otrigi:n:attng Dejiatfr,1ent D:;:velopment
I ..... ...... .. ..m 

2. 	 Right to Withdraw 

If the landowner rejects the County's offer of the Maximum Easement Value, the landowner must 
withdraw the BL T Easement sales application from further consideration for that purchase period. If a 
landowner wishes to participate in future easement purchase period, the landowner must resubmit an easement 
sales application consistent with Section IV(E)(2)(d). 

3. 	 Compensation 

a. 	 The County's offer to a landowner for a BLT Easement must not exceed the Maximum 
Easement Value. Easements may be funded in cash as provided In Section 
IV(D)(3)(b). 

b. 	 The purchase of BL T Easements may be funded by public funds appropriated through the 
Agricultural Preservation Capital Improvements Project or by private funds contributed 
by developers. Funds contributed by developers will be deposited into a separate account 
within the CIP and appropriated for BL T Easement purchases only ("Fund"). With the 
exception of donations by developers or others that are unrelated to obtaining additional 
density, before funds contributed by developers are deposited in the Fund, the Planning 
Board must transmit a certification to DED specifying the amount of funds required from 
the developer. 

c. 	 The purchase price paid by the County for a BL T easement must not exceed the 
Maximum Easement Value. 

E. Building Lot Termination Program Purchase Procedure 

1. Restricting the Use of Land. If the County's offer to purchase a BLT Easement is accepted, the 
landowner must agree through the terms ofthe easement to encumber all of the land included in the easement 
sales application with the BLT Easement. Except for reserved residential rights under Section IV(C)(2): 

a. The terms of the BL T Easement must provide that the landowner agrees to give up all 
permitted residential lot rights that would otherwise be available for development; and 

h. The terms of the BLT Easement must also provide that the landowner agrees to give up 
the right to subdivide the land for any and all residential, commercial, industrial or any other non-agricultural 
uses. 
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Similar to the manner in which TDRs are serialized in TDR Easements, for each BLT Easement 
acquired by the County, the BLTs representing perrrJtted residential density will be serialized and conveyed by 
the landowner to the County in a document separate from the BLT Easement; however, the BLT Easement will 
make reference to the document conveying the BLTs to the County. The future use of the serialized BLTs 
owned by the County must be apprcved by the County Executive. Except for reserved rights for residential lots 
under Section IV(C)(2), the landowner must record a TDR Easement to serialize any TDRs remaining with the 
land. The TDR Easement is in addition to the residential lot rights terminated under the terms of the BLT 
Easement. 

2. County Purchase Procedure 

a. Purchase Periods for BLT Easements 

The County will accept applications to sell BLT easements during established purchase 
periods. The purchase period must end upon the earlier of, meeting the cap of 
applications established by the APAB for each purchase period, or the end of the 
purchase period established by DED for each purchase period. 
The County will accept applications to sell easements on or before the last day of each 
purchase period. 

At the end of each purchase period, the APAB willnnk the properties in order from 
highestpoint value to lowest as determined by the BLT Ranking Formula and the value 
determined will form the basis for the County's offer to buy a BLT Easement. 

b. County Offer to Buy BLT Easement 

The County's offer to purchase BLT easements must be conducted in the manner 
provided under Sections II(G)(2). 

c. Rejection of Offer - BLT Easement 

If the County declines to purchase aBLT easement from a landowner, the County must 
notify the landowner in the manner provided under Sections II(G)(3). 

d. Landowner Acceptance - BLT Easement 

The landowner will have 30 days following the County offer to purchase in which to 
accept the offer. Failure to respond within the 30 day period will be considered a 
rejection of the County's offer. The landowner may reject the offer to purchase up to the 
point of settlement. A landowner who rejects a County offer to purchase will forfeit the 
right to sell a BLT Easement to the County for a period of 24 months. 
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e. Closing and Payment - BLT Easement 

The process and procedure for BLT easement closings and payments must be conducted 
in with the manner provided under Sections II(G)(5). 

f. Recordation and Monitoring - BLT Easement 

Each BLT Easement must be recorded among land records of Montgomery County, 
Maryland. The BLT Easement must include a legal description of the property under 
easement and a legal description, or any other appropriate description, of the area on 
which the on-site waste disposal system telminated by the BLT Easement is located. 
Each acquisition of a BLT Easement must be included in DED's annual report on 
agricultural easements, and DED must maintain an accounting reference for all BLTs 
created and conveyed to the County. DED will monitor the properties under easement at 
least biannually to ensure compliance with the easement terms. 

V. Easement Termination and Repurchase. 

Agricultural easements purchased by the County after the effective date of Bill 39-07 are not eligible for 
easement termination and repurchase, except as provided in Chapter 10, A lfu""ldowner who owns land 
encumbered by an AEP easement prior to the effective date of Bill 39-07 may, not earlier than 25 years after an 
agricultural easement purchased by the County has been recorded among t.l}e County's land records, make a 
written request to the AP AB to terminate the agricultural easement. Termination may be requested earlier only 
if the District Council re-zones the land under easement in a manner that precludes agricultural use as a matter 
of right. 

If a request for termination is approved, the landowner must pay the County the present value of the 
easement prior to the termination being recorded among the land records. An bona fide, third party appraisal • 
must be used to establish the present easement value and an appraisal obtained for purposes of this section may 
be considered viable for up to 12 months from date of the appraisaL Appraisals will be ordered by the County 
but will be at the landowner's expense. 

I 
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VI. Effective Date 

This regulation becomes '-'J.J.'~'-'U 30 days after approval by the County Council. 
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County Executive Regulation 03-09: Agricultural Land 
Preservation Easement Purchases 

Background Information: 

Since 1978, Montgomery County has participated with the Maryland Agricultural 
Land Preservation Foundation (Foundation) in purchasing agricultural land preservation 
easements to preserve County farmland for agriculture and to protect it from development. 
Bill No. 56-87, Agricultural Land Preservation, was enacted February 16, 1988 to increase 
the effectiveness of the County's preservation efforts by authorizing the County to 
purchase easements, using the County's share of the agricultural land transfer tax, directly 
from the landowner or by supplementing the purchase price offered by the State for an 
agricultural preservation easement. The Executive Regulation 20-88AM was adopted to 
implement Chapter 2B of the Montgomery County Code. Since then the Executive 
Regulations were modified and updated by Executive Regulation 66-91 superseding 20
88AM. 

Agricultural Services Division 

www.montgomerycountymd.gov/agservices 
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In 2005, the County celebrated the 25th Anniversary of the Agricultural Reserve 
and several initiatives to support agriculture were identified, including a proposal to 
iegislate a new preservation tool knovm as the Building Lot Termination (BLT) Easement 
Program. In 2007, the Maryland General Assembly approved House Bill 1331 which 
modified the requirements for State agricultural preservation programs. In response to 
these modifications to Stat~ Lmv, the County adopted Bill 39-07 on November 18, 2008 to 
amend Chapter 2B of the Code to be consistent with the State Law and to establish the 
BLT Easement Program. To implement these changes to Chapter 2B, on March 1, 2009 
the County published in the Montgomery County Register, Executive Regulation 03-09. 
The deadline for public comment ended on March 31, 2009. 

The Department ofEconornic Development reviewed cmr..ments received, as well 
as provided input from the Agricultural Advisory COITullittee and Agricultural Preservation 
Advisory Board and as result have made some additional edits to Executive Regulation 03
09 which have been incorporated into the attached draft executive regulations. For 
comparative purposes, major changes in Executive Regulation 03-09 from the previous 
Regulation 66-91 will be discussed in Section II below: 

For a complete history of the Farmland Preservation Programs please go to the following 
link for a copy of the Annual Certification Reporting for Fiscal Years 1980 through Fiscal 
Year 2008. 

http://www.montgomerycountymd.gov/contentJdedlagservices/pdffiles/fy2008agpresannualreport.pdf 

Section II. Agricultural Easement Program (AEP) - Major Changes: 

Linkage between State and County Easements: 

It is important to understand that the Maryland Agricultural Land Preservation Foundation 
approves Montgomery County as a Certified County for the use of Agricultural Transfer 
Taxes used in purchasing County Easements. The Agricultural Easement that we use for 
the County Easement Program must also be approved by the State. This means that 
Montgomery County's Easement Program must be consistent with the State so that vie can 
retain our certification status. It is for these reasons that specific changes to the State 
program as also emulated for our County Easement Program. 

Elimination of County Agricultural Districts: 

House Bill 1331 eliminated the State requirement for State Agricultural Districts. 
With this requirement being eliminated from State Law, it made a similar requirement 
contained within Executive Regulation 66-91 for County Agricultural Easements obsolete. 
Therefore the requirement for County Agricultural Districts was eliminated in Executive 
Regulation 03-09. 

http://www.montgomerycountymd.gov/contentJdedlagservices/pdffiles/fy2008agpresannualreport.pdf


Residential Uses on Easement Properties: 

Under Executive Regulation 66-91, up to 10 one-acre lots, or the minimum lot size 
req'..:1ired to build houses to be occupied by adult children of the grantor ut a maximum 
density of not more than one (1) house per 25 acres. House Bill 1331 reduced the number 
of residential lot rights which could be resp.rved for children under the State Agricultural 
Land Preservation program to a maximum of three. To conform to these changes, 
Executive Regulatior:. 03-09 modifies the County's AEP program to fonow State Law. 
Specifically Executive Regulation 03-09 states that no more than 3 residential lots reserved 
for children may be constructed on an easement property under the following 
circumstances: 

i. 	 one child lot for the first 25 acres; 
ii. 	 a second child lot for properties greater than 50 acres but less than 120 acres; 
iii. a third child lot for properties greater than 120 acres in size; 

Furthermore, Executive Regulation 03-09 provides a landowner the right, intended 
to run with the land, to construct one dwelling to support a farming operation provided: 

1. 	 no viable dwellings exist on the land at the time of easement acquisition; 
11. 	 the landowner agrees that the requested dwelling must never be subdivided 


away from the land under easement; and 

iii. the landowner agrees that the requested dwelling is in lieu of any right to future 

child lots. 

5 year no transfer condition for reserved rights for Children 

House Bill 1331 required State Agricultural Easements to implement new 
conditions restricting the fee title transfer of reserved rights exercised by children to a third 
party for a period of 5 years. Under House Bill 1331, earlier releases may be approved by 
the State only under certain economic circumstances. Executive Regulation 03-09 was 
modified to contain similar conditions and certain economic hardship relief to conform to 
State Law. 

Maximum Easement Value and Relationship with TDRs: 

Executive Regulation 03-09 was modified to clarify the relationship ofTDRs 
retained for properties evaluated for easement purchase. More specifically, at a minimum, 
1 TDR per every 25 acres must be retained with the land in order to be eligible for the 
maximum easement value. 

AEP Easement Formula Valuation Procedure: Determining Added Value: 

Executive Regulation 03-09 modifies two categories within the added-value 

formula: Land Tenure and Agricultural Zone Edge. 




The Land Tenure category expands the application ofpoints awarded under this 
category to include: land is being purchased under binding contract of sale by a buyer who 
certifies under oath that the buyer intends to start a new agricultural operation, such as 
farming, or to enter into a long term lease with a third party to use the land for agriculture 
purposes; or the land is being farmed by an operator under a long term lease agreement 
with the landowner. 

The Agricultural Zone Edge category, expands the application of points awarded 
under this category to properties, as determined by DED, that are within one mile of the 
border with other zones in the County, including incorporated towns. 

Easement Tennination and Repurchase: 

House Bill 1331 required State Agricultural Easements purchased after the 
effective date of the legislation, to be perpetual in nature and not subject to termination. 
Executive Regulation 03-09 has been modified so that County Easements purchased after 
the effective date of Bill 39-07, November 18,2008 are not eligible for easement 
tennination and repurchase. 

Section IV. Building Lot Termination Easement (BLT) 

It is important to understand that the BLT program will consist of both a public and 
private sector component of funding and regulated BL T easements. These Executive 
Regulations will govern the use of the public funding component ofBLT Easements. 

The only private funding component ofthese Executive Regulations pertains to the 
partial BL T payments that private sector developers will contribute to the Agricultural 
Preservation Fund. The County DED will use these partial BLT private sector payments to 
purchase BLT easements from landowners. 

Privately funded BL T easements where developers purchase the whole BLT 

easement from RDT lands, will represent a more flexible and less restrictive process as 

compared to the BL T easements acquired by t.l).e County. Tl-..is will result in an outcome 

that is very similar to our existing Transferable Development Rights (TDR) program and 

the differences betvveen publicly and privately purchased TDRs. 


The BLT Easement is another type of agricultural easement that may be purchased 
by the County under Chapter 2B. Similar to other agricultural easements purchased by the 
County, the primary purpose of the BLT Easement is to preserve agricultural land by 
reducing the fragmentation of farmland resulting from residential development. A BLT 
Easement will restrict residential, commercial, industrial and other non-agricultural uses. 
A key feature of the BLT Easement is an enhanced level of compensation to a landowner 
who can demonstrate that their land is capable of residential development and agrees, as 
part of the BLT Easement, to forego residential development and also agrees to restrict 
other types of development on their land. 



The attached regulations are designed to implement Article IV: Building Lot 
Termination Easements of Chapter 2B of the Montgomery County Code. Each section 
below provides a synopsis a<; to how DED intends to implement the Building Lot 
Termination Progra"IL 

Permitted Uses on Land Encumbered By BLT Easements: 

Properties protected by BL T easements will restrict the land to Agricultural land 
use consistent with Chapter 59-C-9.3 ofllie Montgomery County Zoning Ordinance. 
These uses include 2....'ly use ofthe land for agriculture; the operation of a..llY machinery used 
for agriculture or the primary processing of agricultural products, regardless of the time of 
operation; all normal agricultural operations, performed in accordance with good 
husbandry practices, that do not cause bodily injury or directly endanger human health; 
and the operation of a Farm Market. 

No residential uses are permitted on lands encumbered by a BLT Easement except 
when reserved residential rights are retained and expressly allowed within the easement. 
The BL T Easement may retain certain rights to future residential dwellings. The landowner 
must apply in writing to the AP AB prior to filing a preliminary plan of subdivision. 

If a landowner's request to retain rights for future residential dwellings is approved, 
each retained right must be equal to two acres, or the minimum lot size required by zoning 
and well and septic regulations, to build a dwelling, unless a larger size does not interfere 
with the agricultural character ofthe land, as determined by the AP AB. 

Any permitted residential lot right that is terminated under a BL T Easement must 
include the termination of an individual on-site sewage waste disposal system that would 
be used to support the residential dwelling. This termination will ensure the individual 
onsite sewage waste disposal system is never used for constructing a dwelling. 

Land subject to a BLT easement must not be subdivided for residential, 

commercial, industrial, or any other non-agricultural uses except as provided under the 

Executive Regulation and contained within the terms of the easement. 


The Relationship ofTDRs to BLT easements: 

For each BLT Easement acquired by the County, the BLTs representing permitted 
residential density will be serialized and conveyed by the landowner to the County by a 
TDR easement recorded among the land records of the County simultaneously with the 
BL T Easement. The BL T Easement will make reference to the document conveying the 
BLTs to the County. The future use of the serialized BLTs owned by the County must be 
approved by the County Executive and County CounciL Except for reserved rights for 
residential lots the landowner must record a TDR Easement to serialize any remaining 
excess TDRs with the land. The TDR Easement is in addition to the residential lot rights 
terminated under the terms of the BLT Easement. 



The will coordinate with the County Attorney's Office to develop a serialized 
numbering system for the BLT/TDRs that is completely separate and distinct from the 
existing system for serializing TDRs. 

Eligibility and Application Requirements: 

The County will purchase BL T easements only from the holder of simple title 
to eligible land, or to a person or institution that has entered into a bin.ding contract or 
option to purchase fee simple title to eligible land, if and when that person or institution 
takes title to the land. Child lots permitted under Chapter 59 ofthe Code may be expressly 
provided for within the BL T easement for properties that meet the pre 1981 landowner 
eligibility date. In these cases additional excess TDRs will be retained with the properties 
for potential child lots that meet the eligibility requirements. 

The land must be located in the RDT Zone and must be at least 50 acres in size; 
however, smaller property may be considered if the land is contiguous to other lands 
protected from development by State or County agricultural and conservation easements 
over non-contiguous properties of a similar size. The AP AB recommends that BL T 
applicants whose properties consist of less than 50 acres will be evaluated and ranked by 
the sum or total acres impacted by preservation. At least 50 percent of the land under 
consideration for an easement must meet either USDA Soil Classification Standards I, II, 
or III; or Woodland Classifications 1 or 2; must lie outside water and sewer categories 1,2, 
and 3 and must not be encumbered by a federal, State or County agricultural or 
conservation easement; except, however, land protected by a Transferable Development 
Right (TDR) Easement may still be eligible. 

A landowner who is interested in selling a BL T Easement must submit an easement 
sales application to DED. What distinguishes the BLT easement program from other 
agricultural easement programs administered by DED is that the application must include a 
completed property description including a letter from the Department of Permitting 
Services approving an individual onsite waste disposal system. The County will accept 
applications to sell BL T Easements during set purchase periods. At the end of each 
purchase period, accepted applications will be forwarded to the AP AB so that they may be 
ranked numerically from highestto lowest, using the BLT Ranking Formula. 

The BLT Easement and Ranking Formula will consist of two components: The 

BLT Annual Base Value and the Added Value Formula. 


Determining the BLT Easement Base Value and Maximum Easement Value 

By July 1st of each year, the County Executive determines the Base Value and the 
Maximum Easement Value for the BL T Ranking Formula for that fiscal year. In setting the 
Base Value and the Maximum Easement Value, the County Executive considers such 
factors as recent prices paid for agricultural easements, including BL T Easements, within 
Montgomery County and recent County TDR prices and recent fair market value prices 
paid for fee simple acquisition of County agricultural land, including prices for parcels 



with and without agricultural easements. The Base Value and Maximum Value for BL T 
Easements are expressed as a percentage of the fair market value of a parcel of agricultural 
land \vith at least one TDR and an individual on-site sewage waste disposal system. The 
"Maximum Valuable is applicable County-wide. The price that County will pay for a 

easement must not exceed the Maximum Value. 

Determining the Added Value 

The BLT Annual Base Value is the minimuIIl price that will be paid for a 
BL T Easement as determined annually by the County Executive. The Added Value is used 
to increase the purchtL"e price of a BL T Easement above the BL T Annual Base Value by 
determining the agricultural land preservation value of a proposed property. The Added 
Value will be determined using a point system that consists of a maximum point value of 
20 points within 3 categories 

The three categories that comprise the Added Value are as follows: 

III of property, as determined by deed or recent survey, represents a maximum of 
up to a maximum of 5 points; 

III Soil quality, as determined by DED, represents up to a maximum of 10 points 
determined by the percentage of USDA Soil Capability Classifications I, II, III and 
Woodland Classifications 1 and 2; and 

• 	 Land tenure, represents up to a maximum of 5 points. These points will be 
awarded if the land is used for agriculture by the landowner and if the landovmer is 
registered as a producer of agricultural products with the local agricultural support 
agencies; or, if a landowner demonstrates that the landowner has a long term lease 
agreement with a producer of agricultural products and the producer is registered 
with the local agricultural support agencies. One point will be awarded for each 
year the landowner has used the property for agriculture; or, alternatively, one point 
will be awarded for each year that a producer has used the land for agriculture 
under a lease agreement. 

Once applications are ranked, the DED must provide its recommendation, and that 
of the AP AB, to the Director about whether or not to tender an offer to purchase a BL T 
Easement from the landowner. 

Compensation for BLT Easements: 

The County's offer to a landowner for a BLT Easement must not exceed the 
Maximum Easement Value as determined by the County Executive. The purchase ofBLT 
Easements may be funded by public funds appropriated through the Agricultural 
Preservation Capital Improvements Project or by private funds contributed by developers 
for partial BLT payments. Funds contributed by developers will be deposited into a 
separate account within the ClP and appropriated for BLT Easement purchases only. 
Funds contributed by developers will be deposited in the Fund, after the Planning Board 
transmits a certification to DED specifying the amount of funds required from the 



developer. DED can accept donations offered by Developers for the BLT program. These 
donations will be deposited into the fund and are not related to obtaining additional 
density. 

Requirement for Recordation ofBLT Easements and Easement Termination: 

Each BL T Easement must be recorded among the land records of Montgomery 
County, Maryland. The BLT Easement must include a legal description ofthe property 
under easement and a legal description, or any other appropriate description, of the area on 
which the on-site waste disposal system terminated by the BLT Easement is located. Each 
acquisition of a BLT Easement must 'be included in DED' s annual report on agricultural 
easements, and DED must maintain an accounting reference for all BL Ts created and 
conveyed to the County. DED ';:::lin monitor the properties under easement at least 
biannually to ensure compliance with the easement terms. BL T easements purchased under 
this regulation are not eligible for easement tennination and repurchase. 

Staff Recommendation: 

The County Government approved the Rural Density Transfer Zone on January 
1981 creating the Agricultural Reserve including the ability for landowners to develop 
their properties at a density of one house per twenty-five acres. Simultaneously to the 
creation of the RDT zone, the County created the Transferable Developments Rights 
(TDR) program as a mechanism for landowners to recapture a portion of the equity lost 
resulting from the change in zoning. Landowners, who voluntarily elect to sell TDRs, 
encumber their property with a TDR easement that prevents the land from being re-zoned 
to a higher density. At the end of FY08, a total of 51 ,830 acres of agricultural land have 
been protected by TDR easements which contributed to the County reaching its 
preservation goal of protecting 70,000 acres of farmland through agricultural easements. 

While we are very proud of achieving the 70,000-acre preservation goal, we also 
recognize that about 74 percent of the 70,000 acres are lands protected by TDR easements. 
While TDR easements prevent lands from being rezoned to higher development density, 
the lands protected by TDR easements often retain development potential consistent with 
the permitted density of the RDT zone. The heightened value associated with these 
tangible development rights combined with a growing number of residents who would like 
to see lower development density in the Agricultural Reserve prompted the development of 
the BLT program. This program win provide enhanced compensation to landowners for 
the extinguishment of potential lots in the RDT zone. 

The purpose of the Building Lot Termination Program (BLT) is to develop another 
mechanism that will enhance the farmland preservation programs and initiatives offered to 
the County's farmers and rural landowners. The BLT program may not be attractive to all 
landowners. The Ad-Hoc Agricultural Policy working group has provided strong support 
for the BL T program approach. This initiative focuses on specific ways to encourage the 
preservation of farmland owned by individuals that have decided, for a variety of reasons, 
not to protect or encumber their farms through our traditional easement programs that are 



currently available. For more information about all ofthe programs administered by the 
DED, please refer to our FY2008 Farmland Preservation Annual Report. Access to this 
report can be acpieved by following the link below: 

http://www.montgomerycountvrnd. gov/ contentJdedlagservices/:gdffiles/fy2008agpresanuualreport p 

DED believes Executive Regulation 03-09 fully implements the legal intent 
provided within Chapter 2B of the Montgomery County Code for both the enhancement of 
the County's existing Agricultural Easement Program (AEP) in accordance with State Law 
and for the establishment of the BLT Easement Program. DED recommends both the 
County Executive and the County Council to support Executive Regulation 03-09. 

Attachments: 

a. Synopsis of Agricultural Preservation Programs 
Available to Landowners: MALPF and AEP. 

b. Example Methodology: Montgomery County Agricultural Easement 
Program (AEP) New Added Value Formula. 

c. Example Methodology: The BLT Easement and Ranking Formula 
d. Summary ofBLT Easement Formula Values: Lots ExtinguishedlFarm Size 
e. Public Comments Received and DED Response: Montgomery County Register 
f. Agricultural Preservation Advisory Board's (AP AB) Written Recommendations 
g. Agricultural Advisory Committee's (AAC) Written Recommendations 
h. Summary ofRural Legacy and Maryland Environmental Trust Programs 

http://www.montgomerycountvrnd


Attachment 
MAT,PF 
The Maryland Agricultural Land Preservation Foundation (MALPF) was established in 1977 by the 
State Legislature as a result of concern over decreasing farmland acreage caused by development. The 
MALPF purchases agricultural land preservation easements directly from landowners for cash. 
Follo'vving the sale of the easement, agricultural uses of the property are encouraged to continue. 

Eligibility 
• 	 Minimum property size: 50 acres, or 10 acres or more of cropland adjacent to other protected 

land. 
.. At least 50 percent of the lfu'1d must meet USDA Soil Classification Standards I-III or 

Woodland Classifications 1 and 2. 
.. Applicfu'1t must have a soil and water conservation plan impiemented \vit.."'1 10 years of 

settlement. 

a Applicant must be approved by Montgomery County 


Process (Typic::llly 12-24 months) 
It Landowner flIes petition with AP AB requesting application for the purchase of an easement 
.. APAB makes recommendation to the Planning Board 
• 	 Planning Board makes recommendation to County Council 
• 	 Public hearing with the County Council 
• County Council makes recommendation to Foundation 

.. Landowner submits application along with asking price prior to July 1 st each year 

.. Foundation accepts application 

• 	 Applications are ranked 
It Appraisals are ordered for the applicant at the State's expense 
• 	 State makes an offer to purchase an easement on the applicant's property 
.. 	 Montgomery County may offer a supplemental payment to landowners as a means to increase 

incentives for MALPF participation, not to exceed 15% of the easement offer made by 
MALPF. 

It If landowner accepts, easement is settled. If an offer is made and rejected by the applicant, 
they must wait 2 years before reapplying. If state rejects a'pplication, the landowner may 
reapply the following year. 

• 	 Payment can be a lump sum or paid in an agreed-upon schedule of installments in coordination 
with the Maryland Agricultural and Resource-Based Industry Deveiopment Corporation 
(MARBIDCO) over as many as 15 years 

Duration of Easement 
• 	 The easement is perpetual. 

Method Used to Determine Easement Values: 
• 	 MALPF employs the use of two fair market appraisals. The two appraisals are then averaged to 

arrive at the Fair Market Value ofthe property. 
• 	 The Restricted Value or "Agricultural Value" is determined by the use of a fonnula. 
• 	 The difference between the Fair Market Value and Agricultural Value represents the MALPF 

maximum easement value. 
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AEP 
JIontgomery County Agricultural Easement Program (AEP) - Established in 1987, this program 
gives the County the ability to Purchase agricultural land preservation easements to preserve land for 
agricultural production. Lands eligible for participation in this program must be zoned Rural, Rural 
Cluster, or Rural Density Transfer, or be determined to possess significant agricultural value. The 
program was created to increase both the level of voluntary participation in farmland preservation 
programs and expand the eligibility of farmland parcels. 

Eligibility 
• 	 Farm must be located in the Rural Density Transfer Zone (RDT), Rural Cluster Zone (RC), 

Rural Zone, or possess significant agricultural value. 
• 	 Minimum property size: 50 acres, or 10 acres or more of cropland adjacent to other protected 

land. 
• 	 One retained transferable development right (TDR) for every 25 acres ofland to be eligible for 

the maximum easement value. 
• 	 Lands precluded from further development are not eligible. 
• 	 At least 50 percent ofthe land must meet USDA Soil Classification Standards I-III or 


Woodland Classifications 1 and 2. 

• 	 The land must lie outside water and sewer categories 1, 2, and 3. 
• 	 The applicant must have a soil conservation and water conservation plan, and is eligible for an 

incentive payment if the plan is implemented within two years of settlement. 

Process (Typically 6-12 months) 
• 	 Landowner submits an easement application including an offer price to the Department of 

Economic Development 
• 	 DED staff assists in completion of the application and determines the maximum easement 

value. 
• 	 The DED Director certifies complete easement applications and determines ranking. 
• 	 The County orders a title report and reviews the chain of title for defects or other encumbrances 

which may impact eligibility for further participation. The curing of title defects, including 
surveys, are the responsibility of the landowner if metes and bounds cannot be certified. 

• 	 The County offers to purchase the easement through the contract of sale, which is accepted or 
rejected by the applicant. 

• 	 Once contract is ratified, DED drafts easement recording documents which are then executed 
by all parties. 

• 	 Once easement recording documents are finalized, the easement is scheduled for settlement and 
funds are remitted. 

Duration of Easement 
• 	 The easement is perpetual 

Method Used to Determine Easement Values: 
• 	 On July 1 st of each year, the County Executive determines the Base Value for the AEP Added 

Value Formula. 
• 	 The added value formula is used to determine easement values. It is based on several farm 

quality characteristics that have a direct effect on the future potential of the land to support 
agriculture and on the threat to the property from non-agricultural uses. These characteristics 
are size, soil quality, land tenure, road frontage, and proximity to an agricultural zone edge. 



Attachmen1 

Montgomery County 
AEP Easement Valuation Sheet 

Estimated Easement Value 

Landowners Name: Frank Lee Speaking 

Tax Account # 03"()0000001 Actual Points 

I. Base Poims 

100.0 

fl. Size (Total Farm Acreage) 

Size of Property __--'-::..::.-ac 5.0 Ftr 

!!!. Land Quality 

(Soil Class I, II, III and woodland 1,2) 

ac 
150 ac ____O,-x 0.00I. 1 

II. 1 150 ac __'-0:..:.::.20=-x 
----c

53.33ill, 2 ___::c::. ac 150 ac __,-0::.:,::.53::.:x 

110.00 

IV. Soil Conservation Plan 
10 points Implemented Plan No pts 

V. Land Tenure 
Farmer with $5,000 + annual gross farm income yes =25 pGl:l:s no =°points 

Landowner with Long Term Lease Agreement with Farmer yes == 25 points. No long term lease agreement =No 

Landowner to provide Leiter detailing vested interest in commodity production yes 25 points 


YES No 

VI. Road Frontage 

Lf 50 4.00 

VII. Agricultural Zone Edge 
Within 1 Mile of the RDT Zone Border Yes 100 points No == 0 points 

YES pts No pIs 
Total Point 362.33 

Total Acres Dwellings/Proposed (1ac for each dwelling) 
__--'..=.:.. ac 1 ac Acres 

Maximum Easement Value 

Total POints.--====- Base Value 17 $6,159.67 X 149 $917,790.33 


$ per Point Max. Value/Ac Easement Acres 


http:917,790.33
http:6,159.67


Attachment ( 

Building Lot Termination Process 

Steps taken before any appiications are accepted. 

1. 	 The CE will establish the Base Value and the Maximum Easement Value for any BLT 

Easement. 


• 	 For the purpose of this example the BLT Base Easement Value will be set at 60% of the 
FMV of the lot right and the BL T and the Maximlh'n Easement Value will not exceed 
80% of FMV of the lot right. 

2. 	 The County's BLT Easement Ranking System will consist of two components. 

• 	 The BLT Annual Base Vaiue 
• 	 The Added Value Formula (Which determines the Agricultural Land Preservation 

Value) 

3. 	 In establishing the Annual Base Value for one BLT lot, comparable appraisals and 
collaborative information (TDR Prices, AEP Prices, MALPF Prices) will be evaluated and a 
recommendation from the AP AB will be submitted to the County Executive 

How will the CE determine the value of 1 Buildable Lot? 

Assumptions for this example: 

FMV of comparable appraised Lot Value= $380,000 

BLT Base Easement Value will represent 60% ofthe FMV or $228,000 

4. 	 Properties will then be evaluated for The Added Value by using a 20 point formula. The 
formula assigns points for land attributes that enhance the lands agricultural land preservation 
value, such as soil quality, property size and agricultural land tenure. The Maximum Easement 
Value will represent the product of the Annual Base value and the Added Value. 

• 	 Annual Base Value + Added Value Maximum Easement Value 

FMV= $380,000 

Annual Base Value =228,000 (60%) 

MAX Easement Value =304,000 (80%) 

AddedValue =$76,000/20 pts = $3,800 per point 




c 

Example of a 24 acre parcel extinguishing 1 lot/receiving 11 points under the Added Value Formula 

Annual Base Value + Added Value = Maximum Easement Value 

FMV= $380,000 
Annual Base Value =$228,000 or 60% of the FMV 
Maximum Easement Value =$304,000 or 80% of the FMV 
AddedValue = $76,000 or $3,800 per point (Max Easement Value Annual Base Value/20 points) 

The Added Value will be determined by Added Value Formula which is based upon 20 point 

maxImum score. 


11 points X $3,800 per point = $41,800 Dollars for Enhanced Agricultural Preservation Value. 


Annual Base Value ($228,000) + Added Value ($41,800) = $269,800 BLT Easement Value 


Application Phase: Purchase Periods 

5. 	 The County \'yill then establish a purchase period to accept and rank applications and evaluate 
the property 

6. 	 See attached examples detailing various acreage sizesllots extinguished from less than 25 acres 
up to 200 acres. 



c 
BLT 

Building Lot Termination (BLT) Program Established in 2008, the primary purpose of a BL T 
Easement is to preserve agricultural land by reducing the fragmentation of farmland resulting from 
residential development. A BLT Easement will restrict residential, commercial, industrial and other 
non-agricultural u;:;;;;!:>. A key feature of the BL T Easement is an erillanced level of compensation to a 
landowner who can demonstrate that their land is capable of residential development and agrees, as 
part of the Easement, to forego residential developme:ct ::::cd. also agrees to restrict other types of 
development on their land. 

Eligibility 
'" The land must be located in the Rural Density (RDT) Zone 
• 	 The property must be at least 25 acres in Smaller property may be considered if it is 

contiguous to other lands protected from development by State/County agricultural all.d 
conservation easements. 

• 	 At least 50 percent of the land must meet USDA Soil Classification Sta..l1dards I-III or 
Woodland Classifications 1 and 2. 


.. The land must lie outside water and sewer categories 1, 2, and 3. 

• 	 The Land must not be encumbered by Federal/State/County agricultural and conservation 

easements, except Land protected by Transferable Development Rights (TDR) Easements may 
still be eligible. 

It The land must be able to achieve a percolation rate sufficient to support an individual on-site 
waste disposal system. 

Process (Typically 3-6 months) 
• 	 The County will establish specified purchase periods. 
• 	 Landowner submits an easement sales application to DED, including a complete property 

description. 
• 	 DED will accept applications and rank them among all received during the purchase period. 
• 	 Each property will be ranked and evaluated subject to the BLT Easement and Ranking 

Formula. 
• 	 Recommendation to purchase is forwarded to the Director by DED/ AP AB. 
• 	 The County orders a title report and reviews the chain of title for defects or other encumbrances 

which may impact eligibility for further participation. The curing of title defects, including 
surveys, are the responsibility of the landowner if metes and bounds cannot be certified. 

• 	 Offer to purchase is extended to applicant in the form of a BLT contract of sale. 
• 	 If the County's offer to purchase is accepted, the landowner must agree, through the terms of 

the easement, to encumber all of the land in the easement sales application/contract except for 
specified reserved residential rights contained within the easement that run with the land. 

• 	 Once the easement is accepted and executed, settlement of the easement is scheduled. 

• 	 The easement is perpetual 
• 	 The approved individual on-site waste disposal system associated with the BL T easement must 

be terminated as part of the agreement and within the easement 
• 	 Retained development rights are restricted in size and location, but run with the land 



C 

• 	 By July 1st of each year, the County Executive determines the Base Value and the Maximum 
Easement Value for the BLT Ranking Formula for that fiscal year. In setting the Base Value 
and the Maximum Easement Value, the County Executive considers such factors as recent 
prices paid for agricultural easements, including BL T within Montgomery County 
and recent County TDR . and recent fair market value prices paid for fee simple 
acquisition of County agricultural land, including prices for parcels with and without 
agricultural easements. The Base Value and Maximum Value for B:!:...T E3.sements are 
expressed as a percentage ofthe fair market value of a parcel of agricultural land with at least 
one TDR and an individual on-site sewage waste disposal system. The Maximum Valuable is 
applicable County-wide. price that the County will for a BLT easement must not 
exceed the :Maximum Value. 
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Montgomery County 

BLT Easement Valuation Sheet 


Landowners Name: Frank Lee Speaking 
Tax Account # 03-00000001 

BL T Easement Value 
Total Farm Acreage 150 acres 
Total BLTs to be evaluated for purchase 5 lots 

Fair Market Value $380,000 per lot 5 Lets $1,900,000 

Base Lot Value expressed as a percentage of FMV (for this example it is set at 60%) 
$228,000 Base Value Per lot X 5 Lots $1,140,000 

Number of Lots Total Lot Value 

Added Value total of 20 points 

Soil Quality # of Points 
50%-64.99 2 
65-69.99 4 
70-74.99 6 6 
76-79.99 8 
>80% Class I,ll. III 10 

Farm Size 
Less than 25 acres 0 
25 ac to 49.99 acres 1 
50 ac to 74.99 acres 2 
75 acres 99.99 acre 3 
100 acres to 149.99 acres 4 
150 + 5 

1 
l 
I 

5 
I 
I 

Land Tenure 

Farm owned and Operated by Landowner 

registered as a producer with Agricultural Agencies 

or landowner-holds a long term lease with a producer 

(1 point for every year of lease up to max of 5 points 


Points 

$1,520,000 $1,140,000 $380,000 $19,000 per point 
80% FMV Minus Base Value =(60% FMV) Max Added Divide by 20 

Value 20 point Formula 

16 X $19,000 $304,000 $1,140,000 
# of Points $ per point Added + Base Lot value 

Value 

$1,140,000 $304,000 $1,444,000 
Total Base Lot Value '+ Added Max Easement 

for 5 lots Value Value 

http:76-79.99
http:70-74.99
http:65-69.99
http:50%-64.99


# of Lots 
Extinguished 

1 

@ 2 
3 
4 
5 
6 
7 
8 

Summary of BL T Easement Values/Lots Extinguished 


<25 acres 25 acres 50 acres 75acres 100acres 125 acres 150 acres 

$269 r800 $273,600 $277AOO $281,200 $285,000 $285,000 $288,800 
$554,800 $562,400 $570,000 $570,000 $577,600 

$843,600 $855,000 $855,000 $866AOO 
$1,140,000 $1,140,000 $1,155,200 

$1 A25,OOO $1 A44,000 
$1,732,800 

200 acres 

$288,800 
$577,600 
$866AOO 

$1,155,200 
$1,444,000 
$1,732,800 
$2,021,600 
$2,310AOO 

>,..."..... 
1).1 
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g 
..... 
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Attachment E 

Criss, Jeremy 

From: Criss, Jeremy 

Sefii.: Wednesday, April 08, 20094:43 PM 

To: 'clifford@debelius.com'; 'Debbie Henry' 

Cc: Jane Evans; 'Loisstoner@aoLcom'; 'Lee Langstaff; Zawitoski, John; Fisher, Kristin; Steed, Melissa; 
Nichols, Mary 

Subject: Response to your questions surrounding the Executive Regulations 3-09 Agricultural Land 
Preservation Easemerit Purchases 

Jim and Debbie, 

I am responding to your letter dated March 24, 2009 surrounding the Executive Regulations 03-09. 

Your questions pertained to the proposed Building Lot Termination Program and my responses are in bold on 

the attached file, 

I'm sorry for the delay in responding to your questions. 

I ,"vas out of the office for a week on sick leave. 

I am trying to catch up on many things including the Agricultural Advisory Committee Sub-committee to meet and 

discuss these Executive Regulations. 

You will receive a message from Melissa Steed later this afternoon to schedule this meeting next week. 

I have copied the other folks that volunteered for this MC sub-committee so they can see your questions and the 

responses. 

Please let me know if you have any questions on my responses. 

We are working to schedule the MC sub-committee meeting next week to meet here at the Agricultural History 

Farm Park. 

Thanks Jeremy 


Jeremy V. Criss 

Agricultural Services Manager 

Department of Economic Development 

Agricultural Services Division 

18410 Muncaster Road 

Derwood, Maryland 20855 

301-590-2830 

301-590-2839 (Fax) 

jeremy.cris§{@montgomerycountymd.gov 
http://'ii'<'WW.montgomerycountymd.govlagservices 

4/2112009 


http:http://'ii'<'WW.montgomerycountymd.gov
mailto:jeremy.cris�{@montgomerycountymd.gov
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MEMORANDUM 

TO: John Zawitoski, Ag Services Division 
Jeremy Criss, Ag Services Division 

FROM: Jim Clifford 
DATE: March 24, 2009 
RE: Montgomery County Regulation - BLT Easement Program 

I have reviewed the draft Regulaticn forwarded to me and I have the following 
concerns regarding Article IV, Building Lot Termination Easement. 

1. Section A (3). This provision asks landowners to proffer the sales price for the 
easement, which ifI understand it would create a competitive environment for sales of 
BLTs. I thought the idea was for a flat sales price - take it or leave it - to avoid 
negotiations. The DED will reconsider the value of requiring a landowner to provide 
an asking price as part ofthe application. You need to know the events surrounding 
how the flat BLT sales price was removed at the direction of the Executive staff. 
The Executive staff, Diane Jones and Jennifer Hughes had concerns about 
landowners with large acreage would receive most of the funds identified for the 
BLT. Therefore, the Executive staff instructed the DED to develop a formula 
ranking and easement valuation approach for the BLT. The idea of an asking price 
came about in cases where the landowner wanted more for a BLT lot then the 
County, or cases where the formula rank and evaluation is lower than the annual 
BLT price established by the County Executive. The asking price may serve as the 
means to acquire and/or reject an application and move on to the next applicant. 
We have prepared some examples to help explain the proposed process and we will 
share them with you and the other members of the Agricultural Advisory 
Committee Sub-committee on the BLT / farmland preservation programs next week. 

2. Section B. I assume this section relates only to BLTs sold to the County since 
private BLT sales are not subject to any rfuiliilg formulas. You are correct regarding 
this section B. The Executive Regulation only applies to BLT public sector 
program, not a private sector program. 

3. Section B (1) (b) (iii). Why maximize the points awarded for re5;identiallot being 
terminated since the point is to obtain the termination of as many lots as possible? We 
should be providing points for each lot termination. We are proposing that additional 
points are allocated for each lot that is terminated up to the maximum of 5 lots. We 
were asked to develop a formula to rank properties due to limited funds so that the 
process treated everyone fair and equitably. It was decided landowners who were 



willing to give up more BLTs would rank higher and their preservation value would 
he higher. 

4. Section C (2) (c). I don't understand why there is any minimization of retained 
lots, but if its necessary under the Ag Easement, could it be established as two Acres to 
be more consistent with what was discussed with Park and Planning regard! ...T"!.g Child 
Lots? On page 34 of the Agricultural Policy \Vorking Group report, there is 
reference to how the Agricultural Preservation Advisory Board would be given the 
authority to designate where additional buildings could occur on the pa!'cel 
encumbered by BLT Agricultural Easemen~. This section C establishes the 
procedures, as with our other Agricultural Easement programs, for the APAB to 
review and approve retained lots. The BLT is a whole easement program and the 
APAB retains review and approval authority for retained lots as the mechanism to 
ensure greater agricultural preservation value. 

5. Section D(3)(b). We need to be sure that the regulations recognize that some of 
the BLT sales will be private and it's my understanding that those deals will be struck 
directly between the landowner and builder/developer without passing through the 
County at all. Simply put, an Ag Easement will be placed on the property, creating the 
BL Ts and serializing them, at which point the owner can negotiate a private deal with a 
builder/developer or sell them to the County. The DED totally supports a strong 
private sector BLT program. The DED proposes to demonstrate how the BLT will 
work with the Agricultural Easement and the new system for serializing the 
Buildable TDRs. These Executive Regulations do not deal with the private market 
sales for the BLTs and they only address when the county is purchasing the BLTs 
from landowner. 

6. Section D(3)(d). It appears that you will be allowing the County Executive to sell 
County mvned BL Ts for cash to fund the program when BL T funds are insufficient to 
complete settlement. If this is the case, how is this different than the County selling 
TDRs and competing with the very people we are trying to help? Jim, this concept 
really needs to be discussed further. The County is not advocating the sale of 
County owned excess or buildable TDRs. In cases where BLT funds are 
insufficient, the intent of this section enables the County to provide County owned 
buildable TDRs in lieu of cash to landowner to settle a BLT agricultural easement 
on land. The landowner then could sell Buildable TDRs on the open market to get 
compensated, understanding this will only work if there is a viable private market 
for BLT sales. The intent of this section was recommended by the Agricultural 
Policy Working Group. Honestly, I am still trying to figure out how it can work so 
we need to discuss this section in more detail. 

7. Section E(2)(d). I assume the purchase period referenced here only applies to 
public funding and not private sales. Your are correct that the purchase period only 
applies to the public funding for the BLT. 



8. As a general note it appears that there is no place within the regulation to deal 
with the specific procedural requirement that the septic site approved by the Department 
of Permitting Services Well and Septic Division be terminated of record so that the same 
site is not used to support an application for building lot at a later time. These 
Executive Regulations under Article II C (1) (m) requires a letter from DrS 
approving on-site waste disposal system. Under Article IV C (2) (D) it states that 
any permitted residential lot right that is terminated under the BLT must inciude 
the termination of the on-site sewage waste disposal system that would be used to 
support the residential dwelling. These conditions will be incorporated within the 
recorded Agricultural Easement document. 

In suro..mary, I want to be sure that the regulation males it clear a property owner 
can operate outside of the County regarding the sale of BLTs once created. Please call 
with your responses or if you have any question. The DED firmly believes that a 
private BLT TDR market should take precedent over any public funded BLT 
program. The DED has no intention of standing in the way of a private BLT 
program or any TMX zone developers that chose the optional method of 
development requiring the purchase of BLT easements from properties in the 
Agricultural Reserve. 



Attachment 

AGRICULTURAL PRESERVATION ADVISORY BOARD 

June 2, 2009 

The Honorable Phil Andrews, President 
Montgomery County Council 
100 Maryland Avenue 
Rockville, Maryland 20850 

Re: 	 Written comments Executive Regulation - 03-09 Agricultural Land 
Preservation Easement Purchases 

Dear Council President Andrews: 

The Montgomery County Agricultural Preservation Advisory Board (APAB) would like to 
submit the following 'WTitten comments in support of Executive Regulation 03-09 - Agricultural Land 
Preservation Easement Purchases. Please accept this letter and consider our thoughts as you proceed with 
the formal adoption of these regulations. 

General Comments: 

The Agricultural Reserve in Montgomery County has provided this area with a unique 
opportunity to keep contiguous farmland intact and functional in a highly urbanized county. The success 
of our programs and the achievement of over 70,000 acres of land in preservation is testimony to the 
successful efforts of Montgomery County in providing our farmers with workable programs that make 
land preservation a viable option within the framework of a functioning agricultural operation. There are 
currently six options for different methods of land preserv~tion in the county: Transfer of Development 
Rights (TDR), the County's Agricultural Easement Program (AEP), the Maryland Agricultural Land 
Preservation Foundation (MALPF), the Rural Legacy Program (RLP), the Maryland Environmental Trust 
(MET), and Program Open Space (POS). A seventh option, the Building Lot Termination Program 
(BLT) is proposed in these regulations. In order to learn the intricacies of these programs and the terms 
and conditions that are inherent in each type of easement, we serve five-year terms on the APAB. As a 
result, we have an understanding of these programs that affords us the opportunity to recognize when 
changes are in the best interest of the continued success of agricultural land preservation in Montgomery 
County. We feel that the changes included in these regulations will provide farmers with programs that 
are more consistent with Maryland State Law and are more applicable to the conditions that exist in 
Montgomery County today. 

Agricu \tural Services Division 

18410 Muncaster Road· Derwood, Maryland 20855 . 301/590-2823, FAX 301/590-2839 
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Specific Comments: 

Section n of Executive Regulation 03-09 addresses improvements to the County's AEP Progra..tn. 
Specifically, Section Il(D)2rb-c) changes the number of allowable child lots reserv'ed on-au easement 
parcel to be consistent with recent changes to the state's MALPF Program. In the past, a landowner has 
been able to request up to ten child lots as long as there were children to support the nlLtnoer of lots and 
the property was of sutficient size. Changes that are proposed in these regulations would limit the 
number of child lots to a maximum of three depending on parcel size. In addition to this change, there is 
a new option for a fanner to elect to reserve a single lot right which would run with the land to support a 
fannil1g operation and cannot be subdivided from the property. This option is only appllcabie for parcels 
of 1and with no existing houses and is provided in lieu of reserving residential lot rights for children. A 
reserved lot right that runs with the land gives farmers who do not wish to exercise child lots an option for 
maintaining equity in the land, and also eliminates the future possibility of vacant agricultural parcels that 
have no dwelling to support a farming operation. The AP AB feels that these changes to the AEP Program 
represent positive steps in the protection of farmland while allowing lot rights to be built in a limited 
capacity. 

The AEP Easement Value Formula has been modified in the Executive Regulations 03-09 to 
encourage additional participation in farmland preservation programs as demand for land and 
development pressures increase in Montgomery County. Today, land values are very high in the 
Agricultural Reserve and many farmers have found it more profitable to lease cropland from non-farming 
landowners to support their agricultural operations. In response to this situation, Section 1I(F)2(c) 
recognizes a long-term lease as a component of the land tenure section, which is an important factor to 
consider under the formula. Farmland in proximity to incorporated municipalities and other land zoned 
for higher density represents an increased threat for farmland conversion to residential development. The 
formula in Section II (F)2(eJ is being modified to expand the criteria for determining this increased level 
of threat from Y:z. mile to one mile for those properties along the agricultural zone edge as well as 
incorporated municipalities. This distance has been increased from Y2 mile to one mile because the 
agricultural land preservation programs in Montgomery County have been successful in preserving many 
of the farms within Y:z mile of the Agricultural Reserve edge. As options for deVelopment are reduced and 
resulting pressures increase on the remaining parcels, it is important that we continue to be aggressive in 
pursuing additional farms near this boundary. 

Section V removes the 25-year clause for termination of agricultural land preservation easements. 
A similar change was made to State Law and represents a lasting investment of County resources for 
agricultural land preservation. Montgomery County primarily purchases easements on farms in the Rural 
Density Transfer (RDT) zone, or farms with significant agricultural value. When Montgomery County 
purchases an AEP easement, all TDRs except those specifically retained within the easement are created 
and severed by a corresponding TDR easement, which is recorded simultaneously with the AEP 
easement. TDR easements are perpetual and not subject to termination. Given this fact, a 25-year 
termination clause on an AEP easement does not make sense when you understand that the TDR 
easement is permanent and prohibits the rezoning of lands encumbered by this easement to a higher 
density. Therefore, in practical application there would be no reason or benefit to having a process which 
would allow AEP easements to be subject to termination. Therefore, the AP AB concurs that, as of the 
effective date of these regulations, the agricultural preservation easements purchased under the AEP 
program should not be subject to termination resulting in a program that is truly perpetual. 

Finally, Section IV(B)J (b) describes the BLT Ranking Formula, which has been changed from the 
original ranking formula after receiving comments from representatives ofthe agricultural community 
(see attached email correspondence). The formula as currently proposed results in a more 
representative price for BLTs depending on the number ofBLTs being terminated, the quality of soils and 
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size of the farm, and the land tenure arrangement. These criteria place the greatest value on large 
productive farms in Montgomery County and will be more successful at securing additional protections 
on these important parcels. 

Thank you for considering these comments offered by the APAB regarding Executive Regulation 
03-09 - Agricultural Land Preservation Easement Purchases. It is our hope and desire that the County 
Council will support these regulations so that the agricultural preservation programs offered in 
Montgomery County will continue to succeed in saving farmland for future generations. 

Sincerely, 

c££~ 
Agricultural Preservation Advisory Board 

Attaclunent: Email to Lois Stoner/Jim Clifford/Jane Evans additional comments 

cc: 	 County Council Members 

Steven A. Silverman, Director, DED 

Jeremy V. Criss, DED Agricultural Services Manager 


E:WABWAB 2009WABcomments03-09ag1andpres (AACIAPAB stick) 
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Zawitoski, John 

From: Zawitoski, John 

Sen!: 'vVednesday, Aprii 29, 20095:38 PM 

To: Zawitoski, John; 'clifford@debelius.com'; 'ortisevans@aol.com'; 'Ioisstoner@aol.com' 

Subject: RE: Revisions to the BL T Easement Valuation System 

Jim, Jane and Lois 

I want to first thank you for your constructive comments regarding the review of the BL T portion of the 
Executive Regulation 03-09 on Friday April 17, 2009. Last Tuesday, April 21,2009, Jeremy made a 
presentation before the full Agricultural Advisory Committee whereby he received general support for the 
Me SUbcommittee report and recommendation on the BL T portion of the Executive Regulations. 
Following the Me meeting, Fred Lechlider gave Drew Stabler the packet presented at the MC meeting 
for his review. As you may know, Drew has served two terms on the Local Agricultural Preservation 
Advisory Board and one term on the State's Maryland Agricultural Land Preservation Foundation Board of 
Trustees. His guidance and input on agricultural land preservation initiatives is always welcomed in 
helping us to properly administer the farmland preservation programs. 

Drew called our office last week to provide his insight on the formula based approached outlined in the 
MC subcommittee approach. While he felt there was a lot of merit to the approach, when he ran some 
specific examples for some of his farm properties it raised some questions he felt required some 
additional thought and perhaps reconsideration. 

Last Thursday, I met with Drew and we discussed his concerns and together we talked about how the 
easement valuation process could be improved so that a more consistent and objective approach to 
easement valuation could be considered. On Monday, Drew Stabler sat down with me to go over the 
revised approach and he believes the revised easement valuation methodology represents a significant 
improvement that should be supported by both the Me and APAB. 

Attached you will find a series of documents. They are as follows: 

1. 	 The revised Building Lot Termination Process 
2. 	 Specific Easement Valuation Examples ranging in size for properties <25 acres to properties 200 

acres in size 
In these examples the number of lots extinguished increases from the minimum up to the 
maximum provided by zoning so that relative value can be compared 
(You may recall this was one of Jim Cifford's Concerns during the AAC SUbcommittee 
meeting) 

3. 	 A summary sheet showing all the resutts of all valuations run for each example 
4. 	 Revised Executive Regulation detailing the specific pages and changes necessary to the BL T 

section involving the formula's Base Value and Enhanced Agricultural Value 

Please review the attached materials and feel free to contact me if you have any questions. I believe the 
product we have produced with Drew Stabler's assistance represents an improvement for the BL T and 
we hope to receive your concurrence and support. 

John 

mailto:Ioisstoner@aol.com
mailto:ortisevans@aol.com
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Attachment 

Recommendations on 

Executive Regulations 03-09 


Subcommittee of the 

Agricultural Advisory Committee 


April 17 , 2009 


Members: 	 Jim Clifford, Jane Evans, Lois Stoner 
Jeremy V. Criss, John P. Zawitoski 

Page 13. Section IV. A. Eligibility (3.) Application Requirements 

If a landowner is interested in selling a BLT Easement to the County, the landowner must 
submit an easement sales application to DED. The application must include a completed property 
description as outlined in Section U(C)(l), including the requirement in Section U(C)(1)(m) of a letter 
from the Department ofPermitting Services approving an individual onsite waste disposal system. 
[The application must also include the landowner's asking price for the easement, which must not 
exceed the calculated maximum easement value as described in Section IV(D).] Once DED receives 
an application, it will notify the landowner if the application is incomplete. If the application is 
complete, DED will forward the application to the AP AB and the AP AB will review it under the 
requirements of these regulations. 

The Committee believes that for the purposes of the BLT program, an asking price submitted by 
the landowner is not necessary as the BLT easement ranking and valuation formula provides the 
basis for the BLT price. It is the recommendation of the Committee that this requirement be 
removed from the regulation 

Page 15. Section IV. B. Review and Approval Procedure (1.)(b.)(iv.) 

iv. Land-tenure, represents a possible 20 percent ofllie Base Value. It is applicable if the land is 
owned and used for agriculture by the landowner and if the landowner is registered as a producer 
of agricultural products with the local agricultmal support agencies, or if landowner demonstrates a 
long term lease agreement with a producer for a time period up to five years who is registered with 
the local agricultural support agencies. 

The Committee believes the intent of this section is to encourage the agricultural use of the land, 
therefore, adding the additional suggested language, would provide a non agricultural 
landowner an incentive based upon the number of leasing years to ensure the lands protected 
under BLT are farmed. ' 

Page 16. Section IV. C. (2. Residential Use (co) 

c. 	 Ifa landowner's request to retain rights for future residential dwellings is approved, each retained 
right is be equal to [one] two acre~ or the minimum lot size required by zoning and well and 
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septic regulations, which ever is greater, to build a dwelling, unless a larger size does not interfere 
with the agricultural character of the land, as determined by the AP AB in its sole discretion; 

The Committee believes Chapter 2B-16. (f.)(2.) of the Montgomery County Codes provides 
sufficient flexibility in establishing ammiwum lot size of two acres, if the BLT easement 
expressly allows that subdivision or use. 

Page 17. Section IV. D. (3. Compensation (d.) 

[d. 	 Upon the recominendation ofllie Director and with the approval of the County Executive, the 
purchase ofBLT Easements may be funded by paying the landowner in County-owned BLTs in 
lieu of cash when BLT funds are insufficient to complete the setLlemeLt.] 

The Committee believes this section needs to be deleted. While this was an item for 
consideration under the Ad Hoc Agricultural Working Group's final report and 
recommendation, application of this process does not appear practical or feasible. The 
Committee agreed that situations involving the Gifting ofBLt easements to the County for tax 
deduction benefits may need to be addressed in the regulation. 

Page 19. Section IV. E. (2. County Purchase Procedure (f.) 

f. Recordation and Monitoring - BLT Easement 

Each BLT Easement must be recorded among the land records ofMontgomery County, Maryland 
and include the legal description. or any other evidence which describes the extinguishment of the 
on-site waste disposal system used to qualify for the program. Each acquisition of a BLT 
Easement must be included in DED's annual report on agricultural ~asements, and DED must 
maintain an accounting reference for all BLTs created and conveyed to the County. DED will 
monitor the properties under easement at least biannually to ensure compliance with the easement 
terms. 

The Committee believes this section needs to be modified so that the regulation gives the County 
clear authority to require the extinguishment of the on-site waste disposal system as part of the 
BLT easement acquisition process which is outlined in the Draft BLT easement under paragraph 
#8. 



Attachment 
RLP 

Tlte A1ontgomery County Rural Legacy Program (RLP) - Established in 1997 as part of the Smcui 
GroVvih and Neighborhood Conservation Act. This State program provides competitive grants to 
Counties/Sponsors for preserving areas that are rich in agricultural, forestry, naturai and cultural 
resources which, if protected, will promote a resource-based economy, protect greenbelts and 
greenways and maintain the fabric of rural life. 

Eligibilitv 
• 	 The property must be located within a designated State-approved Rurai Legacy Area 
• 	 No legal minimum size (50 acres or more is preferred) 
• 	 Requires implementation of a Total Resource Management Plan which consists of a nutrient 

management plan, a soil and water conservation plan, and consideration for all other natural 
resources on the property, including wildlife and forestlands. 

• 	 Requires ::In emrironmental assessment of the property 
• 	 Requires either a professionally prepared land surveyor a certified metes and bound property 

description. 

Process (Typically 12-18 months) 
• 	 LandoVvrner submits a Letter of Intent detailing their interest in participating in the program. 
• 	 DED assists in completing the letter and determining the maximum conservation easement 

value. 
• 	 Property may either be included in an annual grant request to the Maryland Department of 

Natural Resources (DNR) for future funding or is added to the list of eligible properties within 
an existing grant award provided there are funds available. 

• 	 If property is eligible and the landowner accepts the calculated conservation easement value, 
DED orderstitle and executes a Rural Legacy Contract of Sale with the landowner. 

• 	 A Project Agreement is submitted to the State for Maryland Board of Public Works (BPW) 
approval. Once approved by BPW, the Rural Legacy Easement can be settled. 

Duration ofEasement 
• 	 The easement is perpetual 

Method Used to Determine Easement Values: 
• 	 The Rural Legacy Easement Valuation System (EVS) formula uses land attributes such as the 

extent of agricultural and forested lands, cultural and historic resources, and development 
potential to evaluate easement values. 
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MET 

Maryland Environmental Trust (MET) - Established by the State Legislature in 1967 to encourage 
landowners to donate an easement on their properties. In return, landowners are eligible for certain 
income, estate, gift, and property tax benefits. A donated conservation easement to MET protects 
natural resources and preserves scenic open space including farm and hnd, wildlife habitat, 
waterfront, unique or rare areas and historical sites. A landowner who donates.a conservation easement 
limits the right to develop and subdivide the land, now and in the future, but still retains title to the 
farm. By accepting the easement, MET agrees to monitor it forever to ensure compliance with its 
terms. 

Eligibility 
• 	 Properties must have agricultural, environmental, or historical conservation value. 
• 	 No legal minimum size (20 acres waterfront or 50 acres inland preferred). 

Process (Typically 3-6 months) 
• 	 Following contact by iandowner, MET staff visits property and determines its conservation 

significance. 
• 	 An appraisal is ordered at the expense of the State. 
• 	 MET staff and property owner negotiate terms of draft Deed of Conservation Easement. 
• 	 MET notifies local elected officials of easement offer to ensure consistency with local land use 

plans. Approval of County, Maryland Department of Natural Resources, Board of Public 
Works, and Attorney General are required before MET decision to accept easement. 

• 	 Final Deed of Conservation Easement is executed by MET Director and donor. 

Duration of Easement 
• 	 Typical easements are perpetual; however term easements may be considered, but do not 

qualify for tax benefits. 

Method Used to Determine Easement Values: 
• 	 Easement value (for tax purposes) is the difference between the fair market value of the 

unrestricted-property and the fair market value of the property with easement restrictions in 
place. Value is to be determined by qualified appraiser selected by donor. Easement values 
range from 14% to 81 % of market value. 



dones, Diane (CEX) 
TW 

From: 
Sent: 
To: 
Cc: 
Subject: 

Zawitoski, John 
Monday, June 08, 20092:58 PM 
Jones, Diane (CEX) 
Silverman, Steve; Criss, Jeremy; 
Status of Executive Regulation 03-09 

Kristin; Gaul, Vickie 
Agricultural Land Preservation c'as-ement Purchases 

Diane 

I wanted to take this opportunity to give you an update as to the status of Executive Regulation 03-09 - Agricultural Land 
Preservation Easement Purchases. 

On March 1, 2009, Executive Regulation 03-09 was published in the Montgomery Register. The public comment period 
expired on March 3D, 2009. Following the pubiic comment period, OED assembled all comments received as well as 
obtained specific comments from both the Agricultural Advisory Committee and Agricultural Preservation Advisory Board. 
Once the public comments were received, DED began assembling a packet of information together, including the 
Executive Regulation 03-09, a detaiied Staff report summarizing Executive Regulation 03-09 and other supporting 
documentation. 

On Friday, June 5, 2009, OED staff met with Steve Silverman, OED director to review the complete packet of information, 
including Executive Regulation 03-09. 
The purpose of this meeting was to obtain the support of OED's Director of the package of information pertaining to and 
including the Executive Regulation. After receiving the Director's endorsement, I delivered this packet of information to 
Vickie Gaul so that we could obtain the support of the County Attorney's Office. Once Vickie completes her review she 
will be delivering the packet of information to the 2nd floor to your attention. It is our hope to obtain the endorsement of 
the County Executive, so that the complete packet can be transmitted to the County Council to be scheduled for 
introduction and public hearing. 

The packet that will be delivered includes the following components: 

I. Transmittal Letter from Steve Silverman to Mr. Leggett 
II. Transmittal Letter from Mr. Leggett to Council President Andrews 
III. Pink Cover Transmittal which includes a clean copy of the proposed Executive Regulation 03-09, staff report 

and other supporting documentation 
IV. DED Staff Report on Executive Regulation 03-09 with attachments 

Summary oJ Staff Report Attachments: 

a. 	 Synopsis of Agricultural Preservation Programs 
Available to Landowners: MALPF and AEP. 

b. 	 Example Methodology: Montgomery County Agricultural Easement 
Program (AEP) New Added Value Formula. 

c. Example Methodology: The BL T Easement and Ranking Formula 
d. Summary of BL T Easement Formula Values: Lots Extinguished/Farm Size 
e. Fiscal Impact Statement and Montgomery County Register Input Forms 
f. Public Comments Received and OED Response: Montgomery County Register 
g. Agricultural Preservation Advisory Board's (APAB) Written Recommendations 
h. Agricultural Advisory Committee's (MC) Written Recommendations 
i. Executive Regulation 03-09 - Agricultural Land Preservation Easement Purchases 
j. 	 Summary of Rural Legacy and Maryland Environmental Trust Programs 

It is our hope following your review that we may obtain the support of the 2nd floor and Mr. Leggett so that the packet of 
information can be transmitted to the County Council for formal promulgation. 

Please let me know if you have any additional questions. 

John 
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