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e recommendation (3-0): approve
Government Operations and Fiscal Policy (GO) Committe
the Bill with amendments.
Displaced Service Workers Bill 6-18, Contracts - Labor Peace Agreements s Eirich and Hucker and Co-Sponsors
Amendments, sponsored by Lead Sponsors Councilmember
on March 6, 2018. A public hearing
Rice and Council Vice President Navarro, was introduced
l Policy Committee worksessions were
was held on April 3 and Government Operations and Fisca
the Bill on October 2 but did not take
held on July 9 and September 17. The Council considered
any action.

e
Summary of the Bill as Reported Out by the GO Committe
Bill 6-18 has 3 main components.
1. Labor Peace Agreement

er (CAO) to require a contractor
Bill 6-18 would authorize the Chie f Administrative Offic
ment with a labor organization. The
awarded a covered contract to enter into a labor peace agree
ty contract to "provide services directly
Bill, as introduced, defined a covered contract as a Coun
than $250,000." The GO Committee
to County residents with a value equal to or greater
act for "residential solid waste,
narrowed the application of this provision to a contr
a value equal to or greater than
recycling, or yard waste collection and disposal" with
$250,000.

A "labor peace agreement" means:
a written contract between an employer and a labor organization that represents or
is seeking to organize that employer's employees that includes a provision:
(a)
prohibiting the labor organization and all employees covered by the
agreement from engaging in any concerted economic action with the
employer for the duration of the County contract;
(b)
prohibiting the employer from engaging in a lock-out of the employees
performing services under a County contract for the duration of the County
contract; and
(c)
requiring that all labor disputes be resolved through final and binding
arbitration.

If the CAO requires a labor peace agreement in the contract documents, the contractor
awarded the contract must comply within 60 days after the later of receipt of the notice of award
or the receipt of a notice from a labor organization that represents its employees or seeks to
represent its employees requesting a labor peace agreement. The contractor can satisfy this
requirement by:
1. executing a preliminary labor peace agreement;
2. executing a comprehensive collective bargaining agreement; or
3. documenting that no labor organization has requested a labor peace agreement.
2. Mandatory price increase provision.

Bill 6-18, as introduced, would require a multi-term contract that requires a labor peace
agreement to include an annual contract price increase after the first year of at least the increase in
the appropriate Consumer Price Index. The GO Committee amended this provision to require
the County to increase the contract price by an amount sufficient to compensate the
contractor for an increase in wages for the employees performing work on a covered contract
to the extent the increase in wages does not exceed the last general wage increase approved
by the County for members of the service, labor, and trades bargaining unit established in
Section 33-l0S(a)(l).
3. Add County trash hauling contracts to the Displaced Service Workers Protection Act.

Bill 19-12, enacted by the Council on September 18, 2012 and signed by the Executive on
September 21, 2012, established the Displaced Service Workers Protection Act. The law applies
to a service contract awarded by a private company or the County to provide security, janitorial,
building maintenance, food preparation, or non-professional health care services in a facility
located in the County, such as a multi-family residential building with more than 30 units or a
commercial building with more than 75,000 square feet. The law requires a new contractor to
offer employment to the former contractor's non-management employees for at least 90 days. It
is based on testimony that a contractor in this industry who is awarded a new contract often does
not have enough employees to provide the service and must immediately hire new employees.

2

awarded
Bill 6-18, as introduced, would add this requirement for a new contractor who is
collection and
a contract by the County for residential solid waste, recycling, or yard waste
contractor's nondisposal. The new contractor would have to offer employment to the old
this provision to
management employees for at least 90 days. The GO Committee amended
to the extent the
require a new contractor to hire the former contractor's employees only
new contractor needs to hire new employees for the contract.
October 2, Council Session

October
The Bill as amended by the GO Committee was considered by the Council at its
ents. The
2 public session. Councilmember Leventhal requested Council staff to draft 2 amendm
the requested
Council deferred action on the Bill until the October 16 public session to review
amendments. Councilmember Leventhal requested the following amendments:
r.
1. Add the potential adverse effect on competition as a factor to conside

the CAO
Councilmember Leventhal expressed concern that the Procurement Director and
g contract based
would routinely require a project labor provision in a trash hauling and recyclin
r and the CAO
Directo
the
on the factors listed in the Bill. He requested an amendment to require
ition for the
to also consider the "potential adverse effect of a labor peace provision on compet
contract." The Leventhal Amendment I attached at ©43 would accomplish this.
g service
A strike or lockout affecting a contractor providing trash hauling or recyclin
provision may
causes a significant disruption to County residents. However, a labor peace
tor may be forced
discourage a non-union contractor from bidding on a contract because the contrac
d by the NLRB
to negotiate a labor peace agreement with a labor union that has not been certifie
balance out the
as the exclusive representative of its employees. This additional factor would help
contract.
eligible
an
on
Director's and the CAO's discretion to require a labor peace provision
Council staff recommendation: approve this amendment.
e based on an
2. Add language to ensure that a contractor must pass a contract price increas
increase in wages to the employees.

contractor
Councilmember Leventhal expressed concern that the Bill did not require the
t to
contrac
the
on
g
workin
who received a price increase due to a wage increase for its employees
ittee and the
pay that wage increase to the employees. This was also a concern of the GO Comm
e to cover the
reason the Committee amended the original automatic CPI increase to a price increas
Amendment 2
cost of an increase in wages after the first year of the contract. The Leventhal
attached at ©44 would tighten this requirement.
ent this
The language approved by the GO Committee relies on the Executive to implem
ts include a
statutory provision with appropriate contract language. Standard County contrac
compliance with
provision that gives the County the right to audit the contractor's books to ensure
strong provisions
the contract. The contract provision implementing this law could also include
support a contract
requiring a contractor to document the payment of the wage increases used to
to the Bill would
price increase. However, adding the language of Leventhal Amendment 2

3

mandate that the contract provision implementing this law contains these protections. Council
staff recommendation: approve this amendment.
3. The expansion of the price increase provision.

Councilmember Leventhal also questioned the limited application of the price increase
provision to contracts with a labor peace provision. Councilmember Leventhal did not move an
amendment to expand the application of the price increase provision to all trash hauling and
recycling contracts, but the Council President stated that he wanted to consider it. If the Council
decides to expand the price increase provision in this manner, it can be accomplished with the
Amendment - Expansion of the Price Increase Provision attached at ©45.
Public Hearing

Five of the six witnesses supported the Bill as an important measure to increase the wages
and benefits paid to the workers providing trash hauling services under County contracts. Kim
Propeack, representing CASA, argued that the County has a responsibility to ensure that the low
wage workers providing trash hauling service to the County receive reasonable wages and benefits.
See ©12-13. Jhunio Medina, representing LiUNA Local 11, the union representing some of the
workers providing trash hauling service under County contracts, supported the Bill because it
would help its members. See ©14. Gabriel Acevero, representing the Association of Black
Democrats, and Elbridge James, representing Progressive Maryland (©15) also supported the Bill
as a positive step to ensure the trash haulers working on County contracts are paid fairly. We also
received similar written testimony supporting the Bill from Amy Millar of UFCW Local 1994
(©16) and Chris Wilhelm (©17). Several of these speakers requested an amendment that would
mandate an annual price increase in a multi-year contract to increased expenses due to collective
bargaining with the union representing the workers to the extent the increase is comparable to the
increase in wages negotiated by the County with its own labor unions.
Cherri Branson, Director of Procurement, testifying on behalf of the Executive, opposed
the Bill in its current form (©18-19). Ms. Branson explained that the Bill is overbroad because it
would apply the labor peace agreement to a potential 666 County service contracts when the
purpose was to support the workers on the County trash hauling contracts. Ms. Branson also
opposed the mandatory annual CPI increase because it would unnecessarily increase the price for
these contracts. Ms. Branson pointed out that the trash hauling contracts permit the contractor to
seek a price increase after the first year if the contractor can show its costs increased. Ms. Branson
also testified that the Bill would increase costs to potential vendors and thereby deter well-qualified
vendors from bidding. Finally, Ms. Branson pointed out that the County Attorney felt that the
requirement for a contractor to remain neutral in a union organizing campaign may be preempted
by the NLRA and violate the employer's 1st Amendment free speech right.
July 9 GO Worksession

Councilmembers Eirich and Hucker, Procurement Director Cherri Branson, DEP Director
Patty Bubar, Robin Ennis, DEP, and Senior Legislative Attorney Robert Drummer participated in
the worksession with the Committee members.
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The Committee discussed the purpose and the provisions of the Bill. Ms. Branson and Ms.
Bubar answered questions from the Committee. The Committee recommended (3-0):
1.

2.
3.

restricting the application of the Bill to County trash hauling and recycling
contracts;
removing the definition of a neutrality agreement and reference to it in the Bill; and
approving of Council staffs recommendations to clarify that the labor peace
agreement only applies to employees performing work on the contract.

The Committee asked Council staff to draft an amendment that would require the County
to approve an increase in the contract price to cover an agreed upon wage increase for the
contractor's employees after the first year of a contract up to the general wage increase approved
for County employees. The Committee also asked Council staff to draft an amendment to limit
the hiring of a former contractor's employees to situations where the new contractor needs to hire
new employees.
The Committee did not act on the entire Bill and agreed that a second worksession is
necessary.
September 17 GO Worksession

Participating in the discussion were Councilmembers Eirich and Bucker, Procurement
Director Cherri Branson, DEP Director Patty Bubar, Robin Ennis, DEP, and Senior Legislative
Attorney Robert Drummer.
The Committee discussed the amendments they requested at the last worksession. Ms.
Branson and Ms. Bubar answered questions from the Committee.
At the July 9 worksession, the Committee had asked Council staff to draft an amendment
that would require the County to approve an increase in the contract price to cover an agreed upon
wage increase for the contractor's employees after the first year of a contract up to the general
wage increase approved for County employees. The Committee had also asked Council staff to
draft an amendment to limit the hiring of a former contractor's employees to situations where the
new contractor needs to hire new employees. The Committee discussed these amendments and
approved both with one minor addition. The Committee also approved technical amendments
requested by Council staff.
The Committee recommended (3-0) approval of the Bill with amendments.
Issues
1. What is the County's history of strikes affecting contracted services?

The purpose of a labor peace agreement is to ensure that the contractual services are not
interrupted by a strike by the contractor's employees or a lockout of the contractor's employees
due to a labor dispute. Therefore, the County's history of strikes affecting a County service
contract is relevant.
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The County currently has 13 different trash hauling or recycling contracts covering 13
different areas of the County. These 13 different contracts are held by 4 different contracto rs.
Over the last 5 years, the County has experienc ed 4 labor disruption s of service on its trash hauling
and recycling contracts. The contracto r servicing Areas 1 and 4 had a labor disruption in
Septembe r and October of 2013. The company continued service with non-striking workers
working overtime. A different contracto r servicing Areas 2, 3, 5, & 7 had a labor disruptio n in
October 2013 and Decembe r 2014 to January 2014. This contracto r brought in other workers to
replace the striking workers from their parent company.
There have been no other labor strikes affecting trash hauling or recycling contracts since
January 2014. Procurem ent could not identify any other County service contracts that were
disrupted by labor disputes in the last 5 years.

2. Does the National Labor Relations Act preempt the County from requiring a labor peace
agreement on its service contracts?
The labor peace agreemen t mandated in Bill 6-18 would require a contractor and the
contracto r's employee s to resolve all labor disputes through binding arbitratio n instead of a strike
or lockout. The National Labor Relations Act (NLRA) protects the right of an employer or an
employee to use "self-help " economic tools, such as a strike or lockout, to resolve a labor dispute.
The Supreme Court held that the NLRA preempts a state and local law that interferes with these
rights. See, Lodge 76, Int'/ Ass 'n of Machinists & Aerospace Workers v. Wis. Emp 't Relations
Comm 'n, 427 U.S. 132, 148-51 (1976). The NLRA also protects an employee 's right to join or
not join a union and prohibits an employer from supportin g a union. The Supreme Court held that
the NLRA preempts a state or local law that regulates these employer or employee rights in San
Diego Bldg. Trades Council, Millmen 's Union, Local 2020 v. Garmon, 359 U.S. 236 (1959).
The Supreme Court carved out an exception to these preempti on cases in situations where
the state or local governme nt is acting as a market participan t rather than as a regulator in Bldg. &
Constr. Trades Council of the Metro. Dist. v. Associate d Builders & Contractors of Mass./R l,
Inc. (Boston Harbor), 507 U.S. 218 (1993). Local laws mandatin g a labor peace agreemen t have
been struck down as preempte d in certain situations and have been upheld in other situations.
The Courts have used a two-part test to determine if a local governme nt is acting as a
market participan t or as a regulator. Is the local law designed to further the governm ent's
proprieta ry interest in a project or investme nt? If so, is the local law narrowly drawn to only further
the governm ent's proprietary interest or is it so broad to be considere d regulatory. For example,
the Court struck down a city law that provided a develope r of a project in certain designate d areas
t in Associated Builders
a tax exemptio n or abatemen t if they entered into a labor peace agreemenrd
and Contractors, Inc, New Jersey Chapter v. Jersey City, 836 F.3d 412 (3 Cir. 2016). However ,
the Court upheld a local law requiring all contracto rs providing services at a city-owne d airport to
enter into a labor peace agreemen t in Airline Service Providers Association v. Los Angeles World
th
Airports, 873 F.3d 1074 (9 Cir. 2017). The Court held that the city had a proprietary interest in
the operation of the airport and was acting as a market participan t when it mandated a labor peace
agreemen t to avoid potential strikes or lockouts that could adversely affect the operation of the
airport. The Court noted with approval that the local law only applied to city contractors providing
services at the airport and not to all city contracts.
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law that was upheld in Los Angeles
The labor peace requirement in Bill 6-18 is like the local
hauling contract where a strike or lockout
World Airp ort to the extent it applies to a County trash
County residents. However, to the extent it
has in recent years disrupted an important service to
$250,000, it would cover more than 600
applies to all County service contracts greater than
acts awarded by HHS that have never been
contracts, many of which are non-competitive contr
ate a labor peace agreement for all service
disrupted by a strike or lockout. Bill 6-18 does not mand
ve the requirement based upon the following
contracts. The Bill would authorize the CAO to appro
factors:
covered contract, the Director
Determination. Before issuing !j, solicitation for !j,
ill
be in the best interest of the
must determine if ij, labor peace agreement would
County after considering:
ill the duration of the contract;
ption in services;
ill the adverse financial or economic impact of any disru
ill the cost associated with finding replacement services;
ffi the risk of disruption of services; and
ill any other factors affecting the public interest.
See lines 86-96 of the Bill at ©5.
provision is not preempted by the
For all of these reasons, we believe the labor peace
participant. Although recognizing that this
NLRA because the County is acting as a market
Office agreed with our opinion on this issue.
analysis is not free from doubt, the County Attorney's
um is at ©22-33. The County Attorney
The July 3 County Attorney Bill Review Memorand
the argument that the County is acting as
recommended the following amendments to strengthen
a market participant rather than a regulator:
lines 65-77 as follows:
Ame nd the definition of a labor peac e agre emen t on

een an employer and !j, labor
Labor peace agreement means !j, written contract betw
that employer's employees
organization that represents or is seeking to organize
that includes a provision:

ill

s [[covered by the
prohibiting the labor organization and all employee
act from engaging in
agreementll performing services under a covered contr
for the duration of the
any concerted economic action with the employer
County contract;

ill

out of the employees
prohibiting the employer from engaging in !j, lockact for the duration of
performing services under a ([County)) covered contr
the County contract; and

{fl

and the employees
requiring that all labor disputes between the employer
ved through final and
performing services under a covered contract be resol
binding arbitration.
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Amend lines 114-120 as follows:

ill

The contractor may satisfy this requirement !2y executing a:
preliminary Labor Peace Agreement covering labor disputes over
(Al
the representation of employees performing services under a
covered contract !2y g labor organization, such as i! neutrality
agreement, that

~

designed to be supplanted !2y i! comprehensive

collective bargaining agreement;
is acting
Additional Council staff recommendation: to strengthen the argument that the County
93
as a market participant, Council staff recommends adding the following factor after line
nt:
between (4) and (5) for the CAO to consider before requiring a labor peace agreeme

ill

The history of strikes or lockouts disrupting County services provided by
the contract.

Committee recommendation (3-0): approve the changes requested by the County
86Attorney's Office and add the history of strikes as a factor for consideration. See lines 65-77,
96, and lines 114-120 of the Bill at ©4-6.
3. Does the use of a "neutrality agreement" conflict with the LMRA?

Bill 6-18 would permit a contractor required to enter into a labor peace agreement to satisfy
raises
the requirement by entering into a neutrality agreement with a labor union. This provision
the
of
302(a)
Section
law.
labor
Federal
a slightly different, but related legal issue under a related
or
deliver,
or
Labor Management Relations Act, makes it a crime for an employer "to pay, lend,
ts
agree to pay, lend, or deliver, any money or other thing of value" to a labor union that represen
y
generall
nt
agreeme
y
or seeks to represent its employees. 29 U.S.C. § 186(a)(2). A neutralit
the
provides that the employer will remain neutral in a union organizing campaign, will provide
contact
and
names
e
employe
of
list
union access to nonpublic areas for organizing, and provide a
"thing
information for organizing purposes. The courts have split on if this type of agreement is a
Local
of value" given to a union in violation of §302(a) of the LMRA. In Mulhall v. Unite Here
be
th
may
nt
agreeme
y
355,667 F.3d 1211(11 Cir. 2012), the Court held that this type of neutralit
the
a thing of value and therefore could violate the LMRA. Other Circuit Courts have held
opposite.
The Supreme Court granted certiorari in Mulhall, but ultimately dismissed the writ as
improvidently granted. Justice Breyer, joined by Justices Sotomayor and Kagan, wrote a dissent
Unite
arguing that the Court should hear this case to resolve the split in the Circuit Courts. See,
resolve
Here Local 355 v. Mulhall, 134 S.Ct. 594 (2013). How the current Supreme Court would
this issue is difficult to predict.
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Amen dment rights of the
4. Does the use of a "neutr ality agreem ent" violate the First
contra ctor?
ctor enter into a
The County Attorney concluded that the Bill's requirement that a contra
the contractor's First
"neutrality agreement" to satisfy a labor peace requirement would violate
doctrine. See the County
Amendment right to free speech under the unconstitutional conditions
a contractor to remain
Attorney Memorandum at ©30-33. To the extent that the Bill would require
ment right to free speech.
neutral to union organizing, it would violate the contractor's First Amend
ent may be forced into
A non-union contractor awarded a contract requiring a labor peace agreem
free speech. However, the
a neutrality agreement that unconstitutionally restricts the contractor's
labor peace agreement that
Bill cites a "neutrality agreement" as an example of a preliminary
cases.
would satisfy the contractual requirement and does not require it in all
ion of a "neutrality
Committee recommendation (3-0): amend the Bill to delete the definit
inary labor peace agreement
agreement" and remove the use of the term as an example of a prelim
on line 118 of the Bill. See lines 80-84 and line 118 of the Bill at ©4-5.

equal to $250,000 or
5. How many service contracts does the County have with a value
greater?
on service contracts
The Bill would authorize the CAO to require a labor peace agreement
or greater than $250,000."
"that provide services directly to County residents with a value equal to
$250,000 or greater. Ms.
Procurement identified 666 service contracts with a value equal to
non-competitively awarded
Branson testified that approximately 110 of these service contracts are
or lockout. While some
by DHHS to nonprofit organizations that have never experienced a strike
residents, Procurement
of the 666 service contracts may not provide services directly to County
ed. Ms. Branson also
has not reviewed each contract to determine the scope of services provid
is undefined and unclear.
argued that the phrase "provide services directly to County residents"
of the Bill is too
Council staff believes this phrase is clear but agrees that the application
disruption due to a strike or
broad. If the purpose of the Bill is to protect County services from a
history of these disruptions.
lockout, the Bill should be limited to those service contracts with a
contract in recent years
According to Procurement, the only 4 strikes affecting a County service
occu1Ted on a trash hauling contract.
peace agreement
Committee recommendation (3-0): amend the Bill to limit the labor
at
the Bill ©3.
requirement to a County trash or recycling contract. See line 53-54 of

agreement include an
6. Should all County multi-year contracts requiring a labor peace
er price index?
automatic contract price increase based on an increase in the consum
ing contracts, the
Due to the upfront equipment costs required by trash hauling and recycl
these upfront
recoup
ctor to
County has chosen to award multi-year contracts to permit the contra
term with 2 one-year
equipment costs over time. Trash hauling contracts have either a 5-year
ions. The contracts do not
optional extensions or a 7-year term with 2 one-year optional extens
er price index (CPI). The
contain an automatic price increase to cover an increase in the consum
e audit report to justify an
contractor is permitted to seek a price increase by submitting an expens
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increase after the first year. Bill 6-18 would require the County to include an automatic CPI price
increase clause in each multi-year contract.
Trash hauling contractors have used this provision to gain a contract price increase after
the first year. A list of price increases granted by Procurement on multi-year trash hauling
contracts after the first year for the last 5 years is at ©20-21. A mandatory CPI clause would
remove the contractor's need to show increased costs and obligate the County to increase the
contract price without evidence of increased costs. The Executive opposes this provision arguing
that this would unnecessarily increase the price of these multi-year contracts and not guarantee
that the increase would be passed on to the workers.
At the July 9 worksession, the Committee requested Council staff to draft an amendment
for Committee consideration that would require the County to approve an increase in the contract
price to cover an agreed upon wage increase for the contractor's employees after the first year of
a contract up to the general wage increase approved for County employees. After the worksession,
LiUNA submitted the following proposed amendment:
(d)

Contract price increase provision. A multi-term contract with l! labor peace
provision required Qy Section l lB-89 must include l! price increase provision for
each year of the contract beginning after the first year of the contract. A price
increase provision must require the County. upon the submission of a request for
price adjustment supported by evidence satisfactory to the County, to increase the
contract price by an amount sufficient to accommodate an increase in the total
compensation package (i.e. wages and benefits} paid the Contractor's employees
equal to the percentage increase in the total compensation package given by the
County through collective bargaining to County employees in the prior 12 months
to the bargaining unit that the County designates in the contract as most similar to
the employees working under the labor peace agreement. (Ito increase the contract
price ]2y at least the annual average increase, if any, in the Consumer Price Index
for All Urban Consumers for the Washington-Arlington-Alexandria Core Based
Statistical Area {CBSA), as published ]2y the United States Department of Labor,
Bureau, of Labor Statistics, or l! successor index, for the previous calendar year.]]
See LiUNA's July 24 comments at ©34-35.

The LiUNA proposed amendment would require the County to audit the books of the
contractor to determine the contract price increase necessary to cover the contractor's increased
labor costs. It would tie the increase to the total compensation increase approved by the County
for an appropriate County bargaining unit, including a general wage increase, step increase,
longevity increase, tool and uniform reimbursement increase, tuition reimbursement increase, plus
any negotiated increase in retirement or health insurance benefits.
Most importantly, it would govern the collective bargaining negotiations between the
contractor and its employees in a manner that would increase the likelihood ofNLRA preemption.
The contractor and the union would be encouraged to negotiate an increase in compensation equal
to the most recent total compensation increase approved by the County for its employees.
Requiring the contractor to provide its employees with the same total compensation increase as
10

County employees is not necessary to protect the County's interest in uninterrupted trash hauling
and recycling service because both strikes and lockouts are already prohibited by the labor peace
agreement. This provision supports the argument that the County is trying to regulate labor
relations between a private employer and its employees rather than simply acting as a market
participant protecting its contract.
Committee recommendation (3-0): amend this provision to require an increase to the
contract price sufficient to cover an increase in labor costs up to the general wage increase
approved for the County service, labor and trades bargaining unit. See lines 24-41 of the Bill at
©2-3.
7. Would a mandatory labor peace agreement reduce competition for contracts?

The only strikes to disrupt County services in recent years involved contractors providing
trash hauling and/or recycling contracts. The cost of these contracts has increased by 33.2% over
the last 3 years. Here are the most recent 3 years of prices for these contracts based on the
Executive's recommended FY19 operating budget.

Refuse Collection
Recycling Collect,on

Solid Waste Collection Contract Cost Trends
CE ~
Budget
Budget
%
s•
FY19
FY18
FY17
47 5%
2 323 354
7 212 038
4 888 684
4 795 358
29 ..i%
5 376 11..\
18 278 852 23 65..\ 966
18 250 31:o
Total

23.045.673

23.167.536

30.867,004

7.699.468

33.2%

It is difficult to determine if requiring a labor peace agreement would reduce competition

1
on a contract. For example, the County currently has a contract with 5 different trash hauling
contractors. Ecology Services, Inc. has 8 of the 15 contracts. Ecology is a non-union shop.
Republic Services of Frederick recently received a contract to serve 1 area beginning on July 1,
2018. Republic has union representation in other areas, but not at their Frederick unit. Potomac
Disposal, Inc. has 2 contracts and its employees are represented by LiUNA. The Goode
Companies has I contract to share Area 4 with Potomac. Unity Disposal and Recycling, LLC has
4 contracts (Area 7 contract moved to Republic on July I) and its employees are represented by
LiUNA. None of these contractors testified at the public hearing.

A non-union contractor who is awarded a contract requiring a labor peace agreement must
enter into a preliminary labor peace agreement if a union requests it within 60 days after receiving
the award. This requirement may require a prospective non-union contractor to reconsider bidding
on the contract if other work is available. Reducing the number of prospective bidders is likely to
increase the bid prices.
The Executive opposes this requirement as potentially deterring well-qualified vendors
from bidding on these contracts. Toe Executive also pointed out that the County Wage
Requirements Law requires the contractor to pay workers at least the County Wage Requirements
Since the only strikes disrupting a County service contract in recent years involved trash hauling, it is unlikely that
a labor peace agreement would be required by the CAO for other service contracts until the history of strikes affecting
County contracts changes.
1
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2019 and is
rate. Effectiv e July 1, 2018, the Wage Require ments rate is $14.75 through June 30,
automat ically increase d by the CPI each July 1.

s
8. Would adding trash hauling contracts to the County Displaced Service Worker
Protection Act affect bidding?
The County displace d service workers protecti on only applies to a service contract awarded
ance, food
by a private compan y or the County to provide security, janitoria l, building mainten
such
preparat ion, or non-pro fessiona l health care services in a large facility located in the County,
more
with
building
as a multi-fa mily resident ial building with more than 30 units or a commer cial
the former
than 75,000 square feet. The law requires a new contract or to offer employm ent to
contract or's non-ma nageme nt employe es for at least 90 days.
Althoug h several County chambe rs of commer ce opposed the Displace d Service Workers
Bill. The
Protecti on Act, all 4 cleaning contract ors who sent in written testimon y supporte d the
mainten ance
testimon y indicate d that private sector building owners routinel y switch cleaning and
service the
to
contract ors with little notice and that new contractors often must quickly staff up
new contract.
Bill 6-18 would add County trash hauling contract s to the Displace d Service Workers
contracts go
Protecti on Act. Unlike private building mainten ance contracts, County trash hauling
to staff
through a long public bid process. We do not know if the successf ul bidder typically needs
has
who
bidder
A
mixed.
y
up to service the contract. The answer to this question is probabl
have
significa nt work in other jurisdict ions or on other County expiring contracts, may already
to retain the
enough workers to staff the new contract. Other bidders may not. Requirin g bidders
competition.
existing workfor ce for at least 90 days may discourage some bids and thereby reduce
an
At the July 9 workses sion, the Commit tee requeste d the Council staff to draft
es to
amendm ent for its consider ation that would limit the hiring of a former contract or's employe
by:
ished
accompl
be
can
situation s where the new contract or needs to hire new employe es. This

Amend Section 27-65(b) as follows:
(b)

Success or contractor.
(1)

Subject to [[paragraph]] paragrap hs (3) and (4). each successor contract or
must offer to retain each affected service employe e at an affected site for 90
days or until the successo r contract is terminated, whichev er is earlier.

(2)

Each successo r contract or must give each affected service employe e a
written offer of employm ent for the 90 day transitio n period and send a copy
to the employ ee's collective bargaini ng representative, if any. Each offer
must:
(A)

state the date by which the service employe e must accept the offer;
and
12

(B)

allow the employee at least 10 days after receiving the notice to
accept the offer.

(3)

Each successor contractor may:
(A)

offer employment to less than all of the affected service employees
during the 90 day transition period if the successor contractor:
(i)

finds that fewer service employees are required to perform
the work than the terminated contractor had employed;

(ii)

maintains a preferential hiring list of those employees not
retained; and

(iii)

hires any additional service employees from the list until all
affected service employees have been offered employment;
and

(B)

refuse to retain a service employee who fails a pre-employment
ineligibility test administered by the successor contractor if the
successor contractor:
(i)

routinely requires all service employees to undergo the
ineligibility test as a condition of employment; and

(ii)

adopted the ineligibility test as part of a written employment
policy prior to bidding on the successor contract.

(4)

Notwithstanding any other provision in this Subsection. a successor
contractor awarded a County contract for residential solid waste, recycling.
or yard waste collection and disposal must offer employment to the affected
service employees during the 90 day transition period only to the extent the
successor contractor needs to hire new employees to perform work on the
contract.

ill

Each successor contractor must not discharge a service employee retained
under this Section without just cause during the transition period.

LiUNA reported that when Unity Disposal recently took over a contract from Potomac
Disposal, Unity only hired 8 of the 58 employees working for Potomac. See LiUNA's July 24
email comments at ©34-35. Under the Bill, Unity would have had to offer employment to all 58
Potomac employees working on this route. Would Unity have increased its bid price or declined
to bid on this contract if the Bill would have been in effect? LiUNA points out that this Bill would
13

have benefitted Potomac's workers, but it would have had the opposite effect on the workers
already employed by or hired by Unity.
Committee recommendation (3-0): approve the amendment drafted by Council staff to
limit the hiring of the former contractor's employees to the extent the contractor needs to hire new
employees. See lines 191-235 at ©8-10.
9. What is the fiscal and economic impact of the Bill?

0MB estimated that the Bill would require 1 additional position, a Grade 23 Program
Manager 1, at an annual cost of$85,625. The position would be necessary to review and determine
if a labor peace agreement submitted by a contractor complies with the law and monitor and
enforce compliance. 0MB also opined that the automatic price increase for multi-year trash
hauling and recycling contracts would increase the County's contract costs but could not estimate
the additional increase. 0MB pointed out that, based on current contract costs, each 1% increase
would equal $293,800. See the Fiscal Impact Statement at ©36-40.
According to DEP, the Bill is likely to result in increased costs for trash hauling and
recycling contractors resulting in higher bid prices. DEP also commented that the Bill would force
non-union bidders to become a union shop to be awarded a contract and possibly reduce employee
disposable income due to union dues. See the Economic Impact Statement at ©41-42.
10. Technical amendments.

The County Attorney suggested several technical amendments that Council staff
recommends. The recommended changes are:
Line 53: "principle" should be "principal."
Section 11B-9l(c)(l)(B) (lines 105-113):

ill

If the covered contract documents require a labor peace agreement,

the contractor awarded the contract must execute !! labor peace
agreement with!! labor organization within sixty(@ days after the
later of:

®

receiving the notice of award from the County; or

@.l

receiving a request for !! labor peace agreement from !! labor
organization that already represents [lits employees]] or
seeks to represent the employees performing [[the work]]
services under the [[County]] covered contract.

Committee recommendation (3-0): amend the Bill to make these technical amendments. See
lines 105-113 at ©5-6.
14

11. The Executive's September 13, 2018 Memorandum.
The Executive submitted a memorand um to the Council explaining his additional concerns
with the Bill on September 13. A copy of the memorandu m is attached at ©46-47. The Executive
supports the Committee decision to limit the project labor provision to trash hauling and recycling
contracts. The Executive shared his concern for the mandatory price increase provision because
it is likely to increase the cost of these contracts.
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The County Council for Montgomery County, Maryland
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2

are [[isl] amended and Sections
Sec. 1. Sections llB- 23 [[and]] 27-64. and 27-65
llB- 89, llB- 90, and llB- 91 are added as follows:

3

llB- 23. Multi-term contracts.

1

(a)

4

5
6
7

s must be available
solicitation, if any. At a minimum, appropriated fund
contract sufficient to
for the first fiscal period at the time of entering the

8
9

obligated under the
defray the cost to which the County would become
succeeding fiscal
contract. Payment and performance obligations for

10

11
12

13

or regulation, a
Specified period. Unless otherwise provided by law
entered into for any
contract for goods, services, or construction may be
County. The term
period of time deemed to be in the best interest of the
be included in the
of the contract and conditions of extension should

(b)

tion of funds.
periods mus t be subject to the availability and appropria
m contract, the
Determination prior to use. Before using a multi-ter

14

Director mus t determine that:

15

(1)

contract are
estimated requirements over the period of the
reasonably firm and continuing; and

16

18

County by
the contract will serve the best interests of the
e promoting
encouragmg effective competition or otherwis

19

economies in County procurement.

(2)

17

20

(c)

21

22
23
24

25

@

ng fiscal periods.
Termination due to unavailability offunds in succeedi
available to support
When funds are not appropriated or otherwise made
period, the contract
continuation of performance in a subsequent fiscal
mus t be terminated without further cost to the County.
ract with l! labor.
Contract price increase provision. A multi-term cont
de a price increase
peace provision required ]2y Section 11 B-89 mus t inclu

27

the end of the first
provision for each year of the contract beginning after
t require the County
year of the contract. A price increase provision mus

28

average increase, if
to increase the co ntr ac t~ [[fil least the annual

26

Q

9.docx
f:\law\billsl1806 contracts-labor peace agreementslbill

BILL No 6-18

29
30

31

32
33
34

35
36

37
38

for the
any, in the Consumer Price Index for All Urban Consumers
A),
Washington-Arlington-Alexandria Core Based Statistical Area (CBS
Labor
as published )2y the United States Department of Labor, Bureau of
amount
Statistics, or f! successor index, for the previous calendar year]] an
for the
sufficient to compensate the contractor for an increase in wages
t the
employees performing work on a covered contract to the exten
ase
increase in wages does not exceed the last general wage incre
trades
approved by the County for members of the service, labor, and
does
bargaining unit established in Section 33-105(a)(l). This subsection
in the
not prohibit a contract provision that would permit an increase

40

other
contract price due to an increase in costs incurred by the contractor
rming
than an increase in wages paid to the contractor's employees perfo

41

work on the contract.

39

Article XX. Labor Peace Agreements.

42
43

llB-8 9. Purpose.

45

es to County
This Article is intended to prevent the interruption of servic
mic action or g lockresidents provided )2y private contractors due to concerted econo

46

out during a labor dispute.

47

llB-9 0. Definitions.

44

48
49
50
51
52
53
54
55

In this Section, the following words have the meanings indicated:
dispute using
Concerted economic action means an attempt to resolve f! labor
)2y g labor
economic pressure against an employer initiated or conducted
with g labor
organization, or g group of employees acting in concert

organization, including striking, picketing, or boycotting.
l solid waste,
Covered Contract means a County contract to provide residentia
tly to County
recycling, or yard waste collection and disposal services direc
residents with g value equal to or greater than $250,000.

0
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56

tor's
Director means the Director of the Office of Procurement or the Direc

57

designee.

59

yees
Labo r dispute means any dispute between an employer and its emplo
the
concerning wages, hours, and conditions of employment, or concerning

60

tions of
representation of employees for bargaining over wages, hours and condi

61

employment.

58

62

63

for the
Labor organization means an employee organization established
yers
principle purpose of engaging in collective bargaining with emplo

65

concerning wages, hours, and conditions of employment.
yer and i!
Labor peace agreement means i! written contract between an emplo

66

yer's
labor organization that represents or is seeking to organize that emplo

67

employees that includes a provision:

68

W

64

69

prohibiting the labor organization and all employees f[covered QY the
agreement)] performing services under a covered contract from engaging

70

in any concerted economic action with the employer for the duration of

71

the County contract;

73

prohibiting the employer from engaging in i! lock-out of the employees
performing services under i! [[County]] covered contract for the duration

74

of the County contract; and

72

.{hl

76

requiring that all labor disputes between the employer and the employees
performing services under a covered contract be resolved through final

77

and binding arbitration.

75

78
79

(fl

l
Lock-out means the temporary closing of i! business or the refusa
employer to allow employees to work until i! labor dispute is settled.

QY an

81

i! labor
[[Neutrality agreement means an agreement between an employer and
izing,
union where the employer promises to remain neutral to union organ

82

nge for
grants union representatives access to the employer's property in excha

80

0
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83

re
the union 's promise to forgo its ijgh1 to picket, boycott, or otherwise pressu

84

the employer's business.]]

85

86

llB-91 . Labor Peace Agreement_

_(_§}

Determination. Before issuing

~

solicitation for g covered contract, the

87

Director must determine if g labor peace agreem ent would be in the best

88

interest of the Count y after considering:

ill
ill

89
90

the duration of the contract;
the adverse financial or economic impac t of any disruption in
services;

91
92

Q}

the cost associated with finding replacement services;

93

(±)

the risk of disruption of services;

94

ill

the history of strikes or lockouts disrupting County services
provided by the contract; and

95

[[ill]] !fil

96
97

(hl

98

any other factors affecting the public interest.

Approval. If the Director finds that g labor peace provision is in the best
interest of the County for this covered contract, the Director must
recommend the inclusion of g labor peace provision to the Chief
Administrative Officer in writing. If the Chief Administrative Officer

99
100

102

approves g recom menda tion to include g labor peace provision in the
contract, the Director must include g labor peace provision in the

103

solicitation for bids or proposals.

101

104

(£2

Implementation.

106

Ifthe covere d contract documents require a labor peace agreement,
the contractor award ed the contract must execute g labor peace

107

agreem ent with g labor organization within

108

the later of:

109

(A}

105

ill

filW (60)

days after

receiving the notice of award from the County; or

0
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111

receiving a request for i! labor peace agreement from i! labor
organization that already represents [[its employees]] or

112

seeks to represent the employees performing [[the work]]

113

services under the [(County]] covered contract.

ili}

110

ill

114
115

The contractor may satisfy this requirement ]ll' executing a:
(A} preliminary Labor Peace Agreement covering labor
disputes over the representation of employees performing
services under a covered contract ]ll' i! labor organization [[.,

116
117

119

such as i! neutrality agreement,]] that is designed to be
supplanted ]ll' i! comprehensive collective bargaining

120

agreement;

118

121

ili}

comprehensive collective bargaining agreement; or

122

.(Q

123

documenting that no labor organization requested i! labor
peace agreement or that i! labor organization refused to

124

negotiate i! labor peace agreement in good faith.

125

@

127

129

130
131

The Director may impose appropriate sanctions and

remedies against .i! contractor for i! violation of this Article as provided in
applicable regulations or ]ll' contract, including termination for default.

126

128

Enforcement.

27-64. Definitions.

(a)

As used in this Article:
Award ing authority means any person that awards or enters into a service
contract or subcontract with a contractor to be performed in the County.

133

Awarding authority includes the County, but does not include a Federal,
State, or municipal government, or a common ownership community, as

134

defined in Section 10B-2(b).

132

136

Contractor means any person, including a subcontractor, which enters
inta a service contract to be performed in the County and employs more

137

than 20 service emp loye es~ entire company.

135

~
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138

Director means the Executive Director of the Office of Human Rights

139

and includes the Executive Director's designee.

140

Person means any individual, proprietorship, partnership, joint venture,

141

corporation, limited liability company, trust, association, or other entity

142

that may employ persons or enter into a service contract.

143

Service contract means a contract between an awarding authority and a

145

contractor to provide security, janitorial, building maintenance, food
preparation, or non-professional health care services in a facility located

146

in the County which is used as a:

147

( 1)

private school;

148

(2)

hospital, nursing care facility, or other health care provider;

149

(3)

institution, such as a museum, convention center, arena, airport, or

144

music hall;

150
151

(4)

units; or

152
153

multi-family residential building or complex with more than 30

(5)

commercial building or office building occupymg more than
75,000 square feet.

154

156

Service contract also includes !! contract awarded by the County for
residential solid waste, recycling, or yard waste collection and disposal.

157

Service employee means an individual employed on a full or part-time

158

basis by a contractor as a:

159

(1)

155

building service employee, including a janitor, security officer,

160

groundskeeper, door staff, maintenance technician, handyman,

161

superintendent, elevator operator, window cleaner, or building

162

engmeer;

163

(2)

food service worker, including a cafeteria attendant, line attendant,

164

cook, butcher, baker, server, cashier, catering worker, dining

165

attendant, dishwasherA merchandise vendor;

"2.;.J
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(3)

166

non-professional employee performing health care or related
service; or

167

G)

168

~

driver, helper, or mechanic performing services on

~

County

169

contract for residential solid waste, recycling, or yard waste

170

collection and disposal.

171

Service employee does not include:

172

(1)

a managerial or confidential employee;

173

(2)

an employee who works in an executive, administrative, or
professional capacity;

174
175

(3)

an employee who earns more than $30 per hour; or

176

(4)

an employee who is regularly scheduled to work less than 10 hours
per week.

177
178

Successor contractor means a contractor that:

179

(1)

is awarded a service contract to provide, in whole or in part,

180

services that are substantially similar to those provided at any time

181

during the previous 90 days;
(2)

182

has purchased or acquired control of a property located in the

183

County where service employees were employed at any time

184

during the previous 90 days; or
(3)

185

terminates a service contract and hires service employees as its

186

direct employees to perform services that are substantially similar,

187

within 90 days after a service contract is terminated or cancelled.

188

(b)

This Article does not limit the ability of an awarding authority to

189

terminate a service contract or replace a contractor with another

190

contractor.

191

27-65. Transition employment period.

*

192
193

(b)

Successor contractor.

*

0

*
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195

Subject to [[paragraph]l paragraphs (3) and (4), each successor
contractor must offer to retain each affected service employee at

196

an affected site for 90 days or until the successor contract is

197

terminated, whichever is earlier.

194

(1)

199

Each successor contractor must give each affected service
employee a written offer of employment for the 90 day transition

200

period and send a copy to the emplo yee's collective bargaining

201

representative, if any. Each offer must:

202

(A)

198

(2)

the offer; and

203

(B)

204

allow the employee at least 10 days after receiving the
notice to accept the offer.

205
206

state the date by which the service employee must accept

(3)

Each successor contractor may:

208

offer employment to less than all of the affected service
employees during the 90 day transition period if the

209

successor contractor:

210

(i)

207

(A)

finds that fewer service employees are required to

211

perform the work than the terminated contractor had

212

employed;
(ii)

213

maintains a preferential hiring list of those employees
not retained; and

214

(iii)

215

hires any additional service employees from the list

216

until all affected service employees have been

217

offered employment; and

219

refuse to retain a service employee who fails a preemployment ineligibility test administered by the successor

220

contractor if the successor contractor:

218

(B)

0
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(i)

221

routinely requires all service employees to undergo

222

the ineligibility test as a condition of employment;

223

and
(ii)

224

adopted the ineligibility test as part of a written

225

employment policy prior to bidding on the successor

226

contract.
(4)

227

Notwithstanding any other prov1s10n m this Subsection, a

228

successor contractor awarded a County contract for residential

229

solid waste, recycling. or yard waste collection and disposal must

230

offer employment to the affected service employees during the 90

231

day transition period only to the extent the successor contractor

232

needs to hire new employees to perform work on the contract.

ill

233

Each successor contractor must not discharge a service employee

234

retained under this Section without just cause during the transition

235

period.

236

Approved:

237
Hans D. Riemer, President, County Council

238

Date

Approved:

239
Isiah Leggett, County Executive

240

Date

This is a correct copy ofCouncil action.

241
Megan Davey Limarzi, Esq., Clerk of the Council
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LEGISLATIVE REQUEST REPORT

Bill 6-18
Contracts - Labor Peace Agreements - Displaced Service Workers - Amendments
DESCRIPTION:

Bill 6-18 would:
(1)
require certain County contractors to enter in to a labor
peace agreement with a labor organization;
(2)
establish minimum requirements for a labor peace
agreement;
(3)
require certain County multi-term contracts to include a
minimum price increase provision; and
(4)
add certain workers performing services under a County
residential solid waste collection contract to the County
Displaced Service Workers Protection Act.

PROBLEM:

The potential interruption of services to County residents provided by
private contractors due to concerted economic action or a lock-out
during a labor dispute.

GOALSAND
OBJECTIVES:

The goal is to prevent concerted economic action or a lock-out that
would interrupt a County service contract.

COORDINATION:

Procurement, County Attorney

FISCAL IMP ACT:

To be requested.

ECONOMIC
IMPACT:

To be requested.

EVALUATION:

To be requested.

EXPERIENCE
ELSEWHERE:

To be researched.

SOURCE OF
INFORMATION:

Robert H. Drummer, Senior Legislative Attorney

APPLICATION
WITIIlN
MUNICIPALITIES:

To be researched.

PENALTIES:

Contract remedies.
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Testim ony of CASA in SlJPPORT of Bill 6-18

CASA v.>rites to register testimony in suppo rt of Bill 6-18.
The larges t immigrants' rights organization in the state of Maryland, CASA was
of
founded in 1985 by community activists to address the human services needs
0
Central American refugees escaping wars and today serves almost 100,00
and
ms
progra
of
members, primarily Latino and West African, through a variety
services. At CASA, we provide legal counsel and representation to low-wage
In
immig rant workers in several areas, including labor and employment disputes.
and
addition, we operate six workers centers in Baltimore City, Montgomery,
e
Prince George's Counties to assist workers in gaining short-term and full-tim
employment.
ds
Throu ghout the years, our staff attorneys have represented plaintiffs in hundre
of cases for unpaid wages, wage theft, involuntary servitude, and more. Our clients
- low-wage workers many of whom do not speak English - are often taken
advantage of and not paid properly for their work or misclassified as indepe ndent
the
contractors. And, like trash hauling, they work in industries that represent
highest offenders for worksite indust ry in the country.
to
Montgomery County has taken impor tant first steps to ensure that its decision
ng
contract out trash disposal contracts do not result in poverty wages. By adopti
to
2016
in
living wage legislation for county contractors, then initiating efforts
a
make those rights real throug h enforcement, Montgomery County has been
cted
contra
t
protec
to
s
leader in adopting baseline wage and benefits requirement
y
workers in low-wage sectors. In doing so, you ensure that when the Count
contracts with private companies to provide services for the government, you
create quality jobs.
There are many reasons why the plight of trash haulers in the County is particularly
s,
acute for our members. First, CASA members, hired throug h our worker center
y,
broadl
have taken jobs with the companies that contract to the County. But more
the
all of our 41,000 lifetime Montgomery County members see trash haulers as
step
never
may
most conspicuous Montgomery county fundamental service. They
into a library or file for a permi t to add an addition to their house, but every week
8151 15th Ave. Hyattsville, MD 20783 I www.we arecasa .org

I 301.431.4185

@

and their
their trash is haule d away by a workforce that looks very similar to them
for our
ent
friend s and family. How Montgomery County ensur es fair treatm
County
harde st working service employees sends a strong message to Montgomery
-wage
lower
afford
reside nts and taxpayers regarding the funda menta l justice we
worke rs of color in one of the richest counties in the country.
y's living
Bill 6-18 would expan d the wage and benefits protec tions in the Count
that
wage legislation by ensuring that, shoul d the County switch companies,
rs will
worke
existing workers would be liired oy the.ne w ·contractoi--:- Iii-thisway,
ete for
not be held liable for the failure of their employer to successfully comp
of
tor
Direc
the
Coun ty contracts. Secondly, CASA suppo rts the capacity of
case, that
Procu remen t to make a determination, as we assum e she would in this
it is a
e
believ
We
ards.
the sanita tion contract be subject to labor peace stand
to
used
funda menta l principle that County contracting dollars shoul d never be
proudly
fight unionization. CASA, as you know, is a County contractor. And
ved. I
impro
is
union . Through workplace satisfaction, the quality of our work
A
urge you to watch a video with interviews of trash haule rs who are LIUN in the
But
e.
servic
great
a
memb ers; you will hear a similar pride in producing
lock-outs) is
sanita tion context, labor peace (binding arbitr ation and no strikes or
of service.
partic ularly impor tant given the community-wide impac t of disruption
tant
But perha ps most critically, the legislation as introd uced includes impor
in
ses
increa
cover
to
nt
provi sions that annually raise the contracted amou
amen dmen t
expen ses associated with pa:fa na beriefifs increases. We suppo rt an
at a rate
that would increase the contracted amou nt to cover collective bargaining
orce.
workf
own
its
up to the amou nt by which the County is increasing the pay of
for a
On average, trash haulers working in the County make $23,0 00 a year
policy
have
d
helpe r and less than $34,0 00 for a driver. We can and shoul
County.
debat es about the affordability of housing, childcare, and more in the
rs' pay.
worke
sing
increa
And a good place to start all of those conversations is by

I 301.431.4185
8151 15th Ave. Hyattsville, MD 20783 1www. wearec osa.org

@

Testimony of Jhunio Medina
Before the Montgomery County Council on Bill 6-18
April 3, 2018
Thank you Council President Riemer for holding this hearing on Bill 6-18. On behalf of LiUNA Local 11, I am
here to testify in support of this bill. We also express deep thanks to Councilmembers Eirich and Hucker for
introducing Bill 6-18.
My name is Jhunio Medina. I am a business agent with LiUNA Local 11. Our members include the drivers and
helpers at Unity and Potomac Disposal. In fact, several members from Unity are here with me today. We are
putting together a video of statements from these workers, which we will email to each of you.
Please watch the video, and listen to how important this bill is to our members.
Day in and day out, our members pick up the solid waste generated by County residents. On a typical day, our
members service hundreds of households. Our members who are helpers run behind the trucks, lifting and
emptying trash cans that can weigh 50 pounds or more when filled to the brim with refuse. It is a hard, dirty,
and dangerous job. According to the US government, sanitation workers are more likely to die on the job than
police officers, construction workers, or miners. Despite the danger, starting drivers at Unity and Potomac
Disposal earn less than $34,000 a year, and new helpers earn less than $23,000 a year.
Bill 6-18 will help our members by extending the Displaced Service Workers Protection Act to cover the
County's contracted-out sanitation work force. Potomac Disposal recently lost its County contract, and our 20
members there will become unemployed on April 28th. If Bill 6-18 were law now, our members at Potomac
Disposal would have the option to keep their jobs and work for Unity. Instead, they are looking for work, filling
out job applications, and hoping that something comes through for them. They are worried about feeding their
families and paying their bills.
Bill 6-18 also provides the Director of Procurement with the flexibility to avoid strikes on essential service
contracts like solid waste collection. Since 2013, our members have had to go on strike five times to achieve
better wages and benefits. During these strikes, trash piled up across the County, angering residents. The bill
allows the Director to require a labor peace agreement on essential service contracts, and include an annual
price adjustment to cover associated costs.
We at LiUNA would like to suggest some revisions to this section of the bill. The suggested language, and our
rationale, are provided below, which I will not read, but submit for the record.
Thank you for the opportunity to testify in support of Bill 6-18.
Lines 27-32 of Bill 6-18, suggested edit:
The County shall grant an increase in the contract price sufficient to reimburse the contractor for increased
employment expenses incwred due to collective bargaining in each year of the agreement with the County,
provided that the increase in employment expenses incurred by the contractor due to collective bargaining is
materially comparable to the increases in compensation that the County has agreed to give its own employees
in the prior twelve months.
Rationale for suggested edit:
LiUNA is concerned that, as currently drafted, employers have to agree to the level of pay increase before they
can request a contract modification from the County. If employers are uncertain of reimbursement, it will be
very difficult to negotiate increases. LiUNA suggests tying future wage increases where labor peace
agreements apply to the compensation increases of the County's public employees. This creates budget
certainty for the County because it will know the level of increase for which it will be responsible.
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Testimony of Elbridge James
Before the Montgomery County Council on Bill 6-18
April 3, 2018
I am
Thank you Council President Riemer for holding this hearing on Bill 6-18. My name is Elbridge James.
Black
Maryland
the
of
the past President of Progressi ve Maryland 's Board of Directors , and past Director
Family Alliance. I am also a former Vice President both the State and Montgom ery County NAACP.
to
I am here to testify in support of Bill 6-18. Many years ago, Montgom ery County made the decision
jobs. As
outsource its collection ofresiden tial trash, causing these jobs to deteriorat e and become poverty level
been
had
s
a result of a union campaign in 2013, we learned that many of these contracte d employee
to take
systematically cheated out of their wages, had no health insurance or retiremen t plan, and were forced
me of
remind
s
condition
unnecessary risks througho ut the day in order to meet quotas. These terrible working
those that led to the Memphis sm1itation strike back in 1968.
Bureau of
Refuse collection is one of the top five most dangerou s jobs in the United States. According to the
officers,
police
for
rate
the
than
Labor Statistics, the fatal injury rate for sanitation workers is higher
construct ion workers, and miners.
pay and
As a Montgom ery County resident, communi ty leader, and activist, I strongly support improving the
ery
working condition s of our sanitation workers. It is appalling that we, in progressi ve and affluent Montgom
that
ones
g
low-payin
County, have not only contracte d out these jobs, but also have allowed them to become
exploit brown and black workers.
the
Bill 6-18 is a step in the right direction. It extends Displaced Service Workers Protectio n Act to cover
and
safety
e
workplac
County's contracte d-out sanitation work force. This has two benefits. It will promote
allows
quality service delivery because the existing workforc e is already trained and knows the routes. It also
fmnilies.
their
for
provide
to
the sanitation workers the opportunity to keep their jobs and continue
The bill also adds flexibility to the procurem ent system so that future sanitation strikes m1d other service
disruption s can be avoided. Specifically, the bill grants the Director of Procurem ent the ability to detemune
to avoid
whether a labor peace agreemen t with binding arbitratio n should apply to a County contract in order
an
include
would
the disruption of essential services. If a labor peace agreemen t is required, then the contract
8l111ual price increase to cover associated costs.
workers
I would like to suggest that the language in this section of the bill be revised. As currently written, the
r
contracto
the
before
increase
pay
a
m1d their represent atives would need to convince an employer to agree to
to
difficult
could request a contract modification. If the employer is not certain of reimburse ment, it will be very
I have
obtain meaningf ul increases for these low wage workers. At the bottom ofmy testimony, for the record,
those
to
apply
ts
included some suggested language that ties future wage increases where labor peace agreemen
collectively bargained by Montgom ery County public employees.
Thank you for the opportun ity to testify.

Suggested language for lines 27-32 ofBill 6-18:
The County shall grant an increase in the contract price sufficient to reimburse the contractor for increased
employment expenses incurred due to collective bargaining in each year of the agreement with the County,
g is
provided that the increase in employment expenses incurred by the contractor due to collective bargainin
s
materially comparable to the increases in compensation that the County has agreed to give its own employee
in the prior twelve months.
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Testimony of Amy Millar on MC 6-18, Contracts - Labor Peace Agreements Displaced Service Workers
Thank you Council President Riemer for holding this hearing and Council members Eirich and Hucker
for
introducin g Bill 6-18. My name is Amy Millar and I am submitting this testimony on behalf of the
membership of UFCW Local 1994 MCGEO, which represents most of Montgom ery County's general
governme nt employees. Over the last couple of years contract workers who work side have fought
and
organized to join our union. These workers clean County facilities and work side by side with County
employees in HHS. We are now in protracted and often bitter negotiations with their employers
fighting
for better pay and benefits.
Contract employees are often seen as expendable and, when an awarded contract changes hands,
many
employees are displaced. Under the County's Displaced Workers Act, the County took a step in
the right
direction by requiring many of the County's contracts to offer protections to workers when a contract
changes hands, but, the County can serve its contract workers better. Bill MC 6-18 is a necessary
step in
the right direction.
Contractors doing business with the County should be held to the highest standard. Labor Peace
Agreements allow the County to ensure that its contractors are acting in the best interest of the
County
and to ensure that residents' tax dollars are not being spent on union avoidance activities, which
are
often coercive and deceptive.
This law would also protect County services and projects by insulating the employers from picketing,
work stoppages, boycotts, or other economic interferen ce from employees seeking representa
tion while
also ensuring that employers funded by the County negotiate with their employees in good faith.
I can
tell you that we are currently in negotiations with a contracto r where we have had to file numerous
Unfair Labor Practice charges with the National Labor Relations Board just to get the employer
to the
bargaining table.
I would like to echo suggestions that the bill be revised to tie future wages increases to those collectivel
y
bargained in our union contracts for Montgom ery County employees.
The world exists on three things: truth, justice, and peace.
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Local 1994 urges you to pass bill MC 6-18 with revision below.

The County shall grant an increase in the contract price sufficient to reimburse the contractor for
increased employment expenses incurred due to collective bargaining in each year af the agreement with
the County, provided that the increase n employment expenses incurred by the contractor due to
collective bargaining is materially comparable to the increases in compensation that the County has
agreed to give its won employees in the prior twelve months.
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Testimony of Chris Wilhelm
Montgomery County Council on Bill 6-18
April 3, 2018
My name is Chris Wilhelm and I am a proud union teacher with the Montgomery County Education
Association. I am running for an At-Large seat on the Montgomery County Council to support workers and their
struggles for higher wages, respect, and dignity. I would like to take the time to thank the Council for taking up
such an important matter. Labor rights and the ability of workers to organize collectively has been under
constant attack for nearly half a century.
It is fitting that this bill to improve the lives of sanitation workers is before the council at this time. We should all
join together in honoring the 50th anniversary of the Memphis Sanitation Workers strike, a labor action that
began after Echol Cole and Robert Walker were tragically crushed to death by a malfunctioning trash
compactor while seeking shelter from the rain. The sanitation industry is still one of america's most dangerous
professions, a problem made even worse by a lowest bid mentality in our contracting system that can all too
often place profits over the needs of workers and the community at large. The Memphis strike is famous for its
placards that stated "I Am a Man," with an explicit demand that the black sanitation workers should be treated
with the same respect that any human deserves. The 1968 strike also became the final public appearance of
Dr. Martin Luther King Jr. who was assassinated at his hotel room while standing in solidarity with those on
strike. Sanitation workers have been at the forefront of movements for racial and economic justice for a very
long time. I am proud to know that the workers of Potomac Disposal and Unity Disposal stand in that same
tradition, though I am disappointed that we as a county have put them in a position where they have to do so.
This county has a moral obligation to ensure that the positions it privatized are not actively perpetuating
poverty within our community. If the profits of Potomac Disposal and Unity Disposal are exclusively the result
of paying their workers starvation wages, then we should re-examine our county's reliance of privatizing
essential public services. With starting salaries as low as $23,000, there is no question where their profits
come from. We must ask ourselves what it says about us and our values as a county that we pay poverty
wages to black and brown workers, many of whom can no longer afford to live in the county they work in.
While Bill 6-18 does not address all of the systemic issues that face our county's sanitation industry, it provides
organizing workers with some tools to address their inequities.The Displaced Service Worker Protection Act
provision within the bill is essential to providing job security and workforce continuity. Displaced worker
measures are an important way to guarantee service is not interrupted and the dedicated employees that work
to make this county a better place can continue to have jobs even if the name on their paycheck changes.
I also encourage the council to adopt the following amendment, which addresses the concerns that in the
current draft of the bill employers would have to agree to wage increases before being able to reopen their
contract negotiations. The suggested language included below would fix this issue and would better position
workers for bargaining.
Lines 27-32 of Bill 6-18, suggested edit:
The County shall grant an increase in the contract price sufficient to reimburse the contractor for increased
employment expenses incurred due to collective bargaining in each year of the agreement with the County,
provided that the increase in employme nt expenses incurred by the contractor due to collective bargaining is
materially comparable to the increases in compensation that the County has agreed to give its own employees
in the prior twelve months.
Thank you for the opportunity to share my opinions on this matter. I wish the best of luck to both the Council
and the workers in passing this crucial bill.
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LEGGETT ON BILL 6TEST IMON Y ON BEHALF OF COUN TY EXECUTIVE ISIAH
ACED SERVICE
18, CON TRAC TS-L ABO R PEAC E AGREEMENTS - DISPL
WORKERS - AMENDMENTS
the Council. My name is
Good Afternoon, Council President Reim er, and Members of
t, and I am here today to
Cherr i Branson. I am the Director of the Office of Procuremen
testify on behal f of County Executive Isiah Leggett on Bill 6-18.
services to County residents
Bill 6-18 would require County contractors who provide direct
a labor peace agreement with a
under contracts with a value of $250,000 or more to enter into
ed, before issuing a
labor organization. The Director of Procu remen t would be requir
be in the best interest of
solicitation, to determine whether a Labor Peace Agreement would
to the Chief Administrative
the County, and if so, recommend inclus ion of such provision
ed in the solicitation.
Officer. If directed by the CAO, the provi sion must be includ
peace agreement to include an
The Bill also would require multi-term contracts with a labor
se in the Consumer Price
annua l contract price increase of at least the annual average increa
cts to the Displaced
Index for the previous year. The Bill also adds trash hauling contra
Servi ce Workers Protection Act.
collective bargaining
The Coun ty Executive supports the right of workers to enter into
right of the employee of every
agreements. Additionally, the County Executive supports the
ty's living wage law. That
Coun ty contractor to receive the wage required under the Coun
s of the Office of
suppo rt has been demonstrated by the wage enforcement action
over $190,000 for 300 workers,
Procurement. In FY16, the Office of Procu remen t recovered
while working on County
and in FYl 7 $50,000 for 95 workers, who had been underpaid
recovered $140,000 under the
service contracts. Additionally, the Office of Procurement, has
cts. Further, in recently
Preva iling Wage Law for workers on Coun ty construction contra
were awarded to vendors who
award ed trash hauling contracts, four of the five new contracts
have collective bargaining agreements in place.
each person who works on a
While the County Executive supports and enforces the right of
and organize to join a
Coun ty contract to earn a fair wage, have safe working conditions
union , he cannot support this Bill in its current form.
ed to vendors with trash
Altho ugh it is our understanding that the Bill may have been direct
apply to hundreds of
haulin g contracts, the language in the Bill is so broad that it would
e services directly to County
Coun ty contracts. The Bill would apply to contracts "to provid
y, there is no minimum
residents ... ". The Bill does not define "directly." Additionall
Bill, as is the case in most
numb er of employees creating a threshold for application of the
of Procurement has
bills that affect the rights, duties or benefits of workers. The Office
because these contracts are
identi fied over 666 contracts that could be considered "covered"
Without further defmition
for services and have a "value equal to or greater than $250,000."
undertake an analysis of each
to narro w the scope, the Office of Procu remen t would have to
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for inclusion of
of these 666 contracts to determine which contracts should be recomm ended
a Labor Peace Agreement.
contracts under
Further, by requiring the County to provide for an annual CPI increase for all
County.
a Labor Peace Agreement, the Bill will increase the cost of contracting for the
, which has
vendor
a
Curren tly, there is no automatic price increase in County contracts. If
ted price, the
negotia ted a price, finds that it can no longer provide the service at the negotia
supported
be
must
ent
adjustm
vendor may seek a price adjustment. The request for a price
costs may be
with docum entatio n explaining the need for the price increase. Increas ed labor
automatic CPI
include d in such documentation. The Bill, however, does not require that that
price increas es will be passed on workers.
has
It is also not clear how the automatic CPI increase would be funded. In FYl 8, DHHS

fit
about 110 contracts with a value of $250k or greater, most of them with nonpro
and social
health
direct
organizations. In many instances, these are contracts that provide
goes into
suppor t service s to the most vulnerable membe rs of our community. If the Bill
e the CPI in
effect, DHHS and every other agency will face budgetary pressure to increas
increase in
an
contracts each year withou t a guarantee that the County budget can deliver
agency that
appropriations. An automatic CPI withou t an increas ed appropriation for every
affected
ly
has service contracts may require internal agency funding shifts that adverse
service delivery.
possibly
In our view, this Bill will likely increase costs to potential vendors, and thus
small pool of
already
the
deterring well-qualified vendor s from bidding. This could reduce
of this
vendor s, in the case of trash haulers, drive up costs to the County. If the intent
security,
ment
employ
and
s
legisla tion is to offer worker protections such as wages, benefit
those could be extended by making them requirements of the contract.
Displaced
The Bill also would amend definitions contain ed in certain provisi ons of the
of trash collection
Service Worke rs Protect ion Act with the intent of including the employ ees
contract is
service
a
compa nies within the group of workers who may seek to be retained if
will also
termina ted or cancelled. It is unclear, however, whethe r this definitional change
of Human
Office
the
through
entitle this new group of worker s to seek other forms of relief
Rights. Effecti ve enforce ment is difficult withou t clear legislative direction.
federal courts
Finally, the County Attorne y Office has some legal concerns. A numbe r of
tors to enter
have struck down state and local laws that broadly required govern ment contrac
Labor
al
Nation
the
by
into labor peace agreem ents with their employees as preempted
" to its
Relatio ns Act. In addition, the requirement that a contractor "remain neutral
employ ees' union organiz ing may also violate the First Amend ment.
the Bill. We
Thank you for the opportunity to present the County Execut ive's positicm on
e and
look forwar d to working with the Council to modify this Bill to clarify its coverag
a
retain
to
elimina te the potential of negative collateral impact s on the County 's ability
service delivery
compe titive pool of vendor s, maintain predictable contrac t prices, and assure
to county residents.

CPI for Refuse/Recycling Contracts
ComQany
Ecology
Ecology
Ecology

Contract#

Area

Percentage

Year

0808000126
0808000126
0808000126

8
8
8

1.2%
2.2%
0.2%

2013
2014
2015

Ecology
Ecology
Ecology

0808000124
0808000124
0808000124

6
6
6

1.9%
1.7%
0.2%

2013
2014
2015

Ecology
Ecology
Ecology
Ecology
Ecology

1000544
1000544
1000544
1000544
1000544

9
9
9
9
9

2.8%
1.2%
1.3%
0.5%
1.73%

2013
2014
2015
2016
2018

Ecology
Ecology
Ecology
Ecology

0808000028
0808000028
0808000028
0808000028

12
12
12
12

1.4%
1.9%
1.7%
0.2%

2012
2013
2014
2015

Ecology
Ecology
Ecology
Ecology

0808000011
0808000011
0808000011
0808000011

10
10
10
10

1.4%
1.9%
1.7%
0.2%

2012
2013
2014
2015

Ecology
Ecology
Ecology
Ecology

0808000036
0808000036
0808000036
0808000036

11

11
11
11

1.4%
1.9%
1.7%
0.2%

2012
2013
2014
2015

Ecology
Ecology
Ecology
Ecology

0808000026
0808000026
0808000026
0808000026

13
13
13
13

1.4%
1.9%
1.7%
0.2%

2012
2013
2014
2015

CPI for Refuse/Recycling Contracts
Year

2

Percentage
New Contract

1005672
1005672

3
3

0.6%
0.8%

2016
2017

Unity
Unity

0808000125
0808000125

7
7

0.6%
0.8%

2016
2017

Unity
Unity
Unity

9808000141
9808000141
9808000141

2
2
2

2.8%
1.2%
0.6%

2012
2013
2014

Potomac

0808000122

1

1.4%

2013

Potomac

0808000123

4

No Request

Comgany
Unity

Contract#

Area

1074846

Unity
Unity
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MEMORANDUM

TO:

Cherri Branson, Director
Office of Procurement

FROM:

Edward B. Lattner, Chief
Division of Government Operations

DATE:

May I, 2018

RE:

Bill 6-18, Contracts - Labor Peace Agreements - Displaced Service Workers Amendments

The National Labor Relations Act (NLRA) preempts local regulation of labor activities
protected by the NLRA, but a local government is not preempted when it acts as a market
participant rather than a market regulator. Bill 6-18 provides that, in each "contract to provide
services directly to County residents with a value equal to or greater than $250,000," the
Procurement Director must consider whether it would be in the County's best interest to require
the contractor to enter into a labor peace agreement with its employees. I believe that the Bill 618 is not preempted by the NLRA because, on balance, it would have the County act more as a
market participant, determining whether a labor peace agreement is in the County's best interest
on a contract-by-contract basis, rather than as a market regulator, globally mandating a labor
peace agreement as an element of all contracts to provide services directly to County residents. I
have suggested some edits below that would strengthen this conclusion.
However, a provision of the Bill requiring that a County contractor "remain neutral to
union organizing" should be deleted as it likely violates the First Amendment, a concept that is
embodied in the NLRA's policy of encouraging free debate on issues dividing labor and
management.
I.

BILL 6-18 SUMMARY

Bill 6-18 has three main components. First, it would authorize the Chief Administrative
Officer (CAO) to require a contractor awarded a covered contract to enter into a labor peace
agreement with a labor organization. Second, the Bill would also require a multi-term contract
that requires a labor peace agreement to include an annual contract price increase after the first
year of at least the increase in the appropriate Consumer Price Index. Third, it would amend the
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Displaced Service Workers Protection Act (Bill 19-12), by adding County contractors who
provide residential solid waste, recycling, or yard waste collection disposal services to the list of
contractors that must offer employment to a former contractor's non-management employees for
at least 90 days after entering into a new contract with the County.

A.

The Labor Peace Agreement Provisions Of Bill 6-18.

The labor peace agreement provisions of Bill 6-18 are well summarized in the Council
staff packet. First, the Bill would authorize the Chief Administrative Officer (CAO) to require a
contractor awarded a covered contract to enter into a labor peace agreement with a labor
organization. A covered contract is defined as a County contract to "provide services directly to
County residents with a value equal to or greater than $250,000." A "labor peace agreement"
means:
a written contract between an employer and a labor organization that represents or
is seeking to organize that employer's employees that includes a provision:
(a)

(b)

(c)

prohibiting the labor organization and all employees covered by the
agreement from engaging in any concerted economic action with the
employer for the duration of the County contract;
prohibiting the employer from engaging in a lock-out of the employees
performing services under a County contract for the duration of the County
contract; and
requiring that all labor disputes be resolved through final and binding
arbitration.

If the CAO requires a labor peace agreement in the contract documents, the contractor
awarded the contract must comply within 60 days after the later of receipt of the notice of award
or the receipt of a notice from a labor organization that represents its employees or seeks to
represent its employees requesting a labor peace agreement. The contractor can satisfy this
requirement by:
1.

2.
3.

executing a preliminary labor peace agreement covering labor disputes over
the representation of employees by a labor organization, such as a neutrality
agreement, that is designed to be supplanted by a comprehensive collective
bargaining agreement;
executing a comprehensive collective bargaining agreement; or
documenting that no labor organization has requested a labor peace
agreement.

Finally, a neutrality agreement is "an agreement between an employer and a labor union
where the employer promises to remain neutral to union organizing, grants union representatives
access to the employer's property in exchange for the union's promise to forgo its right to picket,
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boycott, or otherwise pressure the employer's business."

B.

Contracts Potentially Covered.

The Office of Procurement has identified more than 600 service contracts with a value
equal to $250,000 or greater. Procurement has not yet identified how many of these contracts
"provide services directly to County residents" and would therefore be subject to the labor peace
provisions of the Bill.

C.

Labor Peace History With Trash Hauling And Recycling Contractors.

The Council staff packet indicates that the County currently has 13 different trash hauling
or recycling contracts covering 13 different areas of the County. These 13 different contracts are
held by 4 different contractors. Over the last 5 years, the County has experienced 4 labor
disruptions of service on its trash hauling and recycling contracts. These service disruptions all
occurred in 2013 and 2014. There have been no other no other labor strikes affecting trash
hauling or recycling contracts since January 2014.

II.

PREEMPTION
A.

Garmon and Machinists Preemption

Although the NLRA has no express preemption provision, federal courts have long
recognized two types of preemption as necessary to implement federal labor policy. The first,
known as Garmon preemption, see San Diego Building Trades Council v. Garmon, 359 U.S. 236
(1959), "is intended to preclude state interference with the Nation Labor Relations Board's
interpretation and active enforcement of the integrated scheme of regulation established by the
NLRA." Chamber of Commerce of US. v. Brown, 554 U.S. 60, 65 (2008) (internal quotation
omitted). 1 "To this end, Garmon preemption forbids States to "regulate activity that the NLRA
protects, prohibits, or arguably protects or prohibits." Id. (internal quotation omitted). Garmon
preemption "forbids state and local regulation of activities that are protected by§ 7 of the NLRA
[codified at 29 U.S.C. § 157, giving workers right to organize and collectively bargain] or
constitute an unfair labor practice under§ 8 [codified at 29 U.S.C. § 158, identifying unfair labor
practices by employers]." Bldg. & Constr. Trades Council of the Metro. Dist. v. Associated
Builders & Contractors ofMass.lR.l, Inc., 507 U.S. 218, 224-25 (1993) ("Boston Harbor").
Garmon preemption "prevents States not only from setting forth standards of conduct
inconsistent with the substantive requirements of the NLRA, but also from providing their own
regulatory or judicial remedies for conduct prohibited or arguably prohibited by the Act." Wisc.

In Garmon, the Supreme Court held that a state court was precluded from awarding damages to
employers for economic injuries resulting from peaceful picketing by labor unions that had not been selected by a
majority of employees as their bargaining agent.
1
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Dep't ofIndus., Labor & Human Relations v. Gould, Inc., 475 U.S. 282,286 (1986). 2
The second type of preemption, known as Machinists preemption, see Machinists v. Wisc.
Emp 't Relations Comm 'n, 427 U.S. 132 (1976), "forbids both the National Labor Relations
Board and States to regulate conduct that Congress intended to be unregulated because left to be
controlled by the free play of economic forces." Brown, 554 U.S. at 65 (internal quotation and
citation omitted). 3 "Machinists preemption is based on the premise that Congress struck a
balance of protection, prohibition, and laissez-faire in respect to union organization, collective
bargaining, and labor disputes." Id. (internal quotation omitted). 4

B.

The Market Regulator/Participant Distinction

Local governments are not preempted under the NLRA when they are acting as a market
participant, rather than a market regulator.
When we say that the NLRA preempts state law, we mean that the NLRA prevents
a State from regulating within a protected zone, whether it be a zone protected and
reserved for market freedom, see Machinists, or for NLRB jurisdiction, see
Garmon. A State does not regulate, however, simply by acting within one of these
protected areas. When a State owns and manages property, for example, it must
interact with private participants in the marketplace. In so doing, the State is not
subject to preemption by the NLRA, because preemption doctrines apply only to
state regulation.
Boston Harbor, 507 U.S. 218, 226-27 (1993).
For example, in Golden State I, 475 U.S. 608 (1986), the Court held that Los Angeles
could not condition renewal of a taxicab franchise upon settlement of a labor dispute but, in
Boston Harbor, the Court wrote that "a very different case would have been presented [in
Golden State I] had the city of Los Angeles purchased taxi services from Golden state in order to
transport city employees." Boston Harbor, 475 U.S. at 227. Thus, in Boston Harbor, the Court
held that the NLRA did not preclude a state agency supervising a construction project from
2

In Gould, Garmon preemption served to invalidate a state law that disqualified from doing business with
the state persons who have violated the NLRA three times within a five year period.
3

In Machinists, the Court held that a state could not designate as ao unfair labor practice a concerted
refusal by a union and its members to work overtime because Congress did not meao such self-help activity to be
regulable by the states. In Golden State Transit Corp. v. Los Angeles, 475 U.S. 608 (1986) (Golden State I), the
Court applies Machinists preemption to hold that Los Angeles was preempted from conditioning renewal of a
taxicab operating license upon the settlement of a labor dispute.
4

In Brown, the Court invalidated under Machinists preemption a state law that prevented grant recipients
and private employers receiving more than $10,000/year from the state from using that money for or against union
organizing.
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requiring that contractor abide by a labor agreement to assure labor stability over the life of the
project. In finding that the state agency had acted as a market participant, the Court stressed that
the challenged action "was specifically tailored to one particular job," and aimed "to ensure an
efficient project that would be completed as quickly and effectively as possible at the lowest
cost." Boston Harbor, 475 U.S. at 232. 5
1.

Acting by regulation v. contract.

It is tempting to say that the government acts as a market regulator when it acts by law or
regulation and it acts as a participant when it acts under a specific contract. But, as the Third
Circuit has noted, that is not always the case.
We begin by rejecting the notion that the line between regulation and
proprietary action can be drawn simply by determining whether the state seeks to
affect labor relationships through mandatory or prohibitive regulation on the one
hand, or through the coercive effect of government's spending power on the other.
The mere fact that government affects labor relations by imposing conditions under
its power to procure or to spend does not automatically mean that the state is acting
in a proprietary capacity that is immune from preemption review.

*

*

•

Accordingly, the line between state regulation that is subject to preemption
and market participation that escapes preemption must be drawn more finely than
by simply distinguishing between regulation through mandatory laws and
regulation achieved through the spending or procurement power.
Hotel Employees & Rest. Employees Union, Local 57 v. Sage Hosp. Res., LLC, 390 F.3d 26,
213-14 (3 rd Cir. 2004). The court in Sage wrote that "other appellate courts that have examined
the regulator/market-participant distinction also focus on the fit between the challenged state
requirement and the state's proprietary interest in a particular project or transaction." Id. at 214.

In Chamber of Commerce of the United States v. Reich, the D.C. Circuit
addressed an Executive Order barring the federal government from contracting with
employers who hire permanent replacements during a lawful strike. 74 F.3d 1322
(D.C. Cir. 1996). The Executive Order swept broadly, effectively forcing
companies doing business with the federal government to avoid "permanent
replacements even if the strikers are not the employees who provide the goods or
services to the government." Id. at 1338. Indeed, even subsidiaries that did not do
5

In Gould, the Jaw broadly disqualified firms with multiple past labor Jaw violations from doing business
with the state. The government was found to be acting as a market regulator because the predicate violations were
historical and were not limited to transactions with the state itself. Thus, the statute was not related to the state's
proprietary interest in ongoing projects but was simply punitive.
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business with the government would be forced to comply with the order if an
affiliated business organization sought a federal contract. As in Gould, this was a
procurement condition that reached far more widely than what would be necessary
to protect against disruption of those contracts in which the government had a direct
proprietary interest. Not surprisingly, therefore, the D.C. Circuit held that the
Executive Order was a regulatory effort "to set a broad policy governing the
behavior of thousands of American companies and affecting millions of American
workers." Id. at 1337. Preemption analysis therefore applied.
In Building & Construction Trades Department v. Allbaugh, however, the
D.C. Circuit declined to find preemption applicable to a much more specific
Executive Order that required federal agencies and private entities to maintain
neutrality regarding project labor agreements in federally funded construction
contracts. 295 F .3d 28 (D.C. Cir. 2002). Even though the Executive Order applied
to all federally funded contracts, it applied only to those contracts. The Order did
not speak to the behavior of contractors on other, nongovernment projects. The
D.C. Circuit reasoned that "[b]ecause the Executive Order does not address the use
of [project labor agreements] on projects unrelated to those in which the
Government has a proprietary interest, the Executive Order establishes no condition
that can be characterized as 'regulatory.'" Id. at 36. Preemption analysis, therefore,
did not apply.
Sage, 390 F.3d at 214-15 (3d Cir. 2004) (footnote omitted).

2.

The Sage two-step test.

The court in Sage fashioned a two-step test for determining whether a government's
condition of funding constitutes market participation that falls within the Boston Harbor
exception to preemption.
First, does the challenged funding condition serve to advance or preserve the state's
proprietary interest in a project or transaction, as an investor, owner, or financier?
Second, is the scope of the funding condition "specifically tailored" to the
proprietary interest? Boston Harbor, 507 U.S. at 232, 113 S. Ct. 1190. If a condition
of procurement satisfies these two steps, then it reflects the government's action as
a market participant and escapes preemption review. But if the funding condition
does not serve, or sweeps more broadly than, a government agency's proprietary
economic interest, it must submit to review under labor law preemption standards.
We think this test faithfully embodies the teachings of Gould and Boston Harbor,
and is consistent with the approaches taken by our sister circuits.
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Sage, 390 F.3d at 216 (3 rd Cir. 2004). 6 In the case before it, the Sage court upheld a city
ordinance that conditioned the grant of tax increment financing for a hotel development project
upon recipient's agreement to enter into a labor peace agreement with employees hired to staff
hospitality operations. The ordinance was not unduly broad in promoting and protecting the
city's proprietary interest in the project. The city was acting as market participant and therefore
exempt from preemption review.
Lower and appellate court decisions illustrate the application of the regulatory/proprietary
distinction. In Associated Builders & Contractor ofRhode Island, Inc. v. City ofProvidence, l 08
F.Supp.2d 73 (D.R.L 2000), the court struck down under Machinists preemption a city ordinance
requiring developers to execute and enforce project labor agreements in exchange for favorable
tax treatment on private construction projects. The court found that the city was acting as market
regulator. "The City's action in this case is not limited to one particular project, but is rather a
policy to be implemented on several projects. This distinction has been important to courts
refusing to apply the market participant exception, because a policy, regardless of the motive
behind it, is more 'regulatory' than 'proprietary' in nature than a single contracting or, in this
case, a taxing decision." Id. at 85. See also Associated Builders and Contractors Inc. N.J.
Chapter v. City ofJersey City, 836 F.3d 412 (3rd Cir. 2016) (city acted as regulator when
offering tax exemptions to private developers who entered into peace labor agreements with
labor unions because the city had no proprietary interest in these projects).

If a local ordinance is not specifically tailored to preserve the locality's proprietary
interest in an underlying project, the locality will likely be found to be acting in a regulatory
rather than proprietary manner, even where local action is limited in scope to governmental
contracts. In Metropolitan Milwaukee Association of Commerce v. Milwaukee County, 431 F.3d
277 (7 th Cir. 2005), the court struck down a county ordinance governing businesses the county
hired to provide transportation and other services to elderly and disabled residents. The Seventh
Circuit held that the county was acting as a market regulator and its ordinance was preempted by
the NLRA. Id. at 282. The ordinance required those businesses to sign labor peace agreements,
but it also imposed several additional conditions favorable to union organizing and did little to
avoid service interruptions. Id. at 278, 281. The court rejected the county's argument that the
ordinance was proprietary, in large part because the ordinance's impact would not be restricted
to contracts with the county. Id. at 279-82. For example, the ordinance prohibited contractors
from scheduling meetings designed to discourage any of their employees from joining a union,
regardless of whether those employees worked on county contracts. Id. at 280. The Seventh
Circuit also reasoned that the county could have achieved its goal of avoiding service
interruptions by other means, id. at 282, and that several of the requirements it imposed focused
on union organizing in particular. Id. at 278, 280-81.

6

The Ninth and Sixth Circuit apply the two-step test disjunctively, as two alternate methods, either of
which is sufficient to demonstrate non-regulatory market participation. The Third Circuit's opinion in Sage suggests
that the government must satisfy both steps of the test to be proprietary. See Allied Construction Industries v. City of
Cincinnati, 879 F.3d 215,221 6th Cir. 2018).

.· ···:i
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In contrast, the Ninth Circuit ruled that Los Angeles, in its capacity as proprietor of Los
Angeles International Airport, could require service providers at the airport to enter into labor
peace agreements with their employees. Airline Service Providers Assoc. v. Los Angeles World
Airports, 873 F.3d 1074 (9 th Cir. 2017). The court found that the city requirement met the twoprong test set out in Sage. First, the challenged governmental action was undertaken in pursuit of
the efficient procurement of needed goods and services, as one might expect of a private business
in the same situation. Second, the narrow scope of the challenged action defeated any inference
that its primary goad as to encourage a general policy rather than to address a specific proprietary
problem.
C.

Analysis

Bill 6-18 is not neatly categorized as regulatory or proprietary. It would, of course, be a
local law, which, absent further analysis might suggest that the County is acting in a regulatory
fashion. But Bill 6-18 does not broadly require that all County employers enter into labor peace
agreements with their employees. Nor does it broadly require that all County contractors enter in
labor peace agreements with their employees. The reach of Bill 6-18 is limited to those County
contracts (to provide services directly to County residents with a value equal to $250,000 or
greater) where the CAO determines that it would be in the County's best interest after
considering a variety of statutory factors. Bill 6-18 merely compels the CAO's consideration ofa
labor peace agreement, not its imposition.
However, the scope of the law must be specifically tailored to advance the County's
proprietary or economic interest in making sure that services contracted for are delivered. Again,
the law will be deemed regulatory (and therefore preempted) to the extent to strays beyond the
County's narrow proprietary/economic interests and is seen as advancing a broader labor policy.
I believe that any regulatory aspects of the bill can be minimized (and the proprietary
aspects strengthened) with amendments to § l lB-90 (lines 55-65) that limit the imposition of a
labor peace agreement to the contractor's employees who are actually performing services under
a covered contract.
Labor peace agreement means a written contract between an employer and a labor
organization that represents or is seeking to organize that employer's employees
that includes a provision:
(a)
prohibiting the labor organization and all employees [covered by the
agreement] performing services under a covered contract from engaging in
any concerted economic action with the employer for the duration of the
County contract;
(b)
prohibiting the employer from engaging in a lock-out of the employees
performing services under a [County] covered contract for the duration of
the County contract; and
(c)
requiring that all labor disputes between the employer and the employees
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performing services under a covered contract be resolved through final and
binding arbitration.
The Council might think about adding the following to the list of factors in§ l 1B-9l(a)
that the CAO should consider in deciding whether to impose a labor peace agreement
requirement: "any history of labor strife in the County in the provision of the services to be
contracted for."
Finally, § l 1B-9l(c)(2) (lines 100-09) should be amended as follows:
(2)

III.

The contractor may satisfy this requirement by executing a:
(A)
preliminary Labor Peace Agreement covering labor disputes over
the representation of employees performing services under a
covered contract by a labor organization, such as a neutrality
agreement, that is designed to be supplanted by a comprehensive
collective bargaining agreement;

FIRST AMENDMENT

A requirement that an employer remain neutral to union organizing, to the point where it
carmot even spend its own funds to express its viewpoint, likely runs afoul of the First
Amendment's guarantee of freedom of speech. As noted above, Bill 6-18 provides that a
contractor can satisfy the labor peace agreement requirement by executing a "preliminary Labor
Peace Agreement covering labor disputes over the representation of employees by a labor
organization, such as a neutrality agreement, that is designed to be supplanted by a
comprehensive collective bargaining agreement." A neutrality agreement is defined as "an
agreement between an employer and a labor union where the employer promises to remain
neutral to union organizing, grants union representatives access to the employer's property in
exchange for the union's promise to forgo its right to picket, boycott, or otherwise pressure the
employer's business."

A.

The Unconstitutional Conditions Doctrine

Under what has come to be known as the "unconstitutional conditions" doctrine, the
goverrrment carmot deny a benefit to a person on a basis that infringes his constitutionally
protected freedom of speech, even ifhe has not entitlement to that benefit. Rumsfeld v. Forum
for Academic and Institutional Rights, Inc., 547 U.S. 47, 59 (2006). The Supreme Court has
drawn a distinction "between conditions that define the limits of the goverrrment spending
program-those that specify the activities Congress wants to subsidize-and conditions that seek
to leverage funding to regulate speech outside the contours of the program itself." Agency for
Int'/ Dev. v. Alliance for Open Soc 'y Int'/, Inc.,570 U.S. 205, 214 (2013). The Court has
acknowledged that "the line is hardly clear." Id. at 216.
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Phrased alternatively, the Court has written that "our 'unconstitutional conditions' cases
involve situations in which the Government has placed a condition on the recipient of the
subsidy rather than on a particular program or service, thus effectively prohibiting the recipient
from engaging in the protected conduct outside the scope of the federally funded program." Rust
v. Sullivan, 500 U.S. 173, 197 (1991). For example, in Rust, the government prohibited federal
Title X health care funds from being used in programs where abortion is a method of family
planning. Implementing regulations required grantees to ensure that their Title X projects were
physically and financially separate from their other projects that engaged in the prohibited
activities. The Court rejected a First Amendment challenge to the program, writing that "the
Government is not denying a benefit to anyone, but is instead simply insisting that public funds
be spent for the purposes for which they were authorized." Id. at 196. While a Title X funded
project could not advocate abortion, a Title X grantee could continue to engage in abortion
advocacy. Id. at 196-97. See also Regan v. Taxation With Representation of Wash., 461 U.S. 540
(1983) (upholding requirement that a nonprofit organization seeking tax-exempt status under 26
U.S.C. § 50l(c)(3) not engage in substantial efforts to influence legislation because that
organization could separately incorporate as a§ 50l(c)(4) organization and undertake all its
lobbying activities in that capacity).
In FCC v. League of Women Voters of California, 468 U.S. 364 (1984), by contrast, the
Court struck down a condition on federal financial assistance to noncommercial broadcast
television and radio stations that prohibited all editorializing, including with private funds. Even
a station receiving only one percent of its overall budget from the Federal Government, the Court
explained, was "barred absolutely from all editorializing." Id. at 400. Unlike the situation in
Regan, the law provided no way for a station to limit its use of federal funds to non-editorializing
activities, while using private funds "to make known its views on matters of public importance."
Id. The prohibition thus went beyond ensuring that federal funds not be used to subsidize "public
broadcasting station editorials," and instead leveraged the federal funding to regulate the stations'
speech outside the scope of the program. Id. at 399 (internal quotation marks omitted). See
generally Agency for Int'l Dev. v. All.for Open Soc 'y Int'!, Inc., 570 U.S. 205, 215-16 (2013).
To the extent Bill 6-18 would require a contractor to remain neutral to union organizing,
even when using its own resources, it violates the First Amendment.
B.

Preemption

Even ifBill 6-18 was amended to prohibit the use of County funds to advocate for or
against union organizing in the hopes of passing muster under the First Amendment, it might still
be preempted under the NLRA._
The legislative history of the NLRA reflects Congresses' strong support for free speech
on labor relations issues. Shortly after enactment of the NLRA in 1935, the NLRB determined
that an employer's attempts to persuade employees not to join a union---or to join one favored by
the employer rather than a rival-amounted to a prohibited practice under§ 8 of the NLRA. The
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NLRB concluded that § 8 demanded complete employer neutrality during organizing campaigns
because any partisan employer speech about unions would interfere with employees' § 7 rights to
organize. Although Supreme Court decisions sought to curtail the NLRB' s "aggressive
interpretation" of the NLRA, the NLRB continued to regulate employer speech in a rather
restrictive fashion. Brown, 554 U.S. at 66-67.
Concerned that the NLRB' s interpretation pushed the labor relations balance too far in
favor of unions, Congress amended the NLRA in 1947 with the Labor Management Relations
Act (Taft-Hartley Act). The amendment modified § 7 to recognize that employees "have the
right to refrain from any or all" § 7 organizing activities, and it added § 8(b) to prohibit unfair
labor practices by unions. In addition, it added a provision in § 8(c) to protect speech by both
unions and employers from regulation by the NLRB:
The expressing of any views, argument, or opinion, or the dissemination thereof,
whether in written, printed, graphic, or visual form, shall not constitute or be
evidence of an unfair labor practice under any of the provisions of this subchapter,
if such expression contains no threat of reprisal or force or promise of benefit.
The Supreme Court has written that, while "from one vantage, § 8(c) merely implements
the First Amendment," Brown, 554 U.S. at 67 (internal citation and quotation omitted), the TaftHartley Act actually represents something more.
But its enactment also manifested a congressional intent to encourage free debate
on issues dividing labor and management. It is indicative of how important
Congress deemed such free debate that Congress amended the NLRA rather than
leaving to the courts the task of correcting the NLRB's decisions on a case-by-case
basis. We have characterized this policy judgment, which suffuses the NLRA as a
whole, as favoring uninhibited, robust, and wide-open debate in labor disputes,
stressing that freewheeling use of the written and spoken word has been expressly
fostered by Congress and approved by the NLRB.

Brown, 554 U.S. at 67-68 (internal quotations and citations omitted). In Brown, the Court wrote
that the § 7 right of employees to refuse to join unions "implies an underlying right to receive
information opposing unionization. And the addition of§ 8(c) "expressly precludes regulation of
speech about unionization so long as the communication does not contain a threat of reprisal or
force or promise of benefit." Id. at 68.
In Brown, the Supreme Court invalidated a California law that prohibited the use of state
money by employers to promote or deter union activities. The Court turned aside the state's
argument that the limitation on the use of state funds was not preempted by the NLRA because it
was permissible under the First Amendment.

The question, however, is not whether [the state law] violates the First Amendment,

Cherri Branson, Director
Office of Procurement
July 3, 2018
Page 12

but whether it stands as an obstacle to the accomplishment and execution of the full
purposes and objectives of the NLRA. Constitutional standards, while sometimes
analogous, are not tailored to address the object of labor preemption analysis:
giving effect to Congress' intent in enacting the Wagner and Taft-Hartley Acts.
Although a State may choose to fund a program dedicated to advance certain
permissible goals, it is not permissible for a State to use its spending power to
advance an interest that--even iflegitimate in the absence of the NLRA-frustrates
the comprehensive federal scheme established by that Act.

Brown, 554 U.S. 60, 73-74 (2008) (internal citations and quotations omitted). Therefore, the
constitutionality of this provision, even if limited to the use of County funds, is questionable.

IV.

OTHER
Other suggested changes:
Line 53: "principle" should be "principal."

Line 68-69: use the defined term "labor organization" rather than introducing a different
term ("labor union").
Section l lB-91(c)(l)(B) (lines 91-99):
(I)
If the covered contract documents require a labor peace agreement, the
contractor awarded the contract must execute a labor peace agreement with a labor
organization within sixty (60) days after the later of:
(A)
receiving the notice of award from the County; or
(B)
receiving a request for a labor peace agreement from a labor
organization that already represents [its employees] or seeks to
represent the employees performing [the work] services under the
[County] covered contract.
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Greetings Council President Riemer and Councilmembers Eirich, Leventhal, Floreen,
Berliner, Rice, Katz, Navarro, and Hucker:
The July 9 work session on Bill 6-18 (the labor peace bill) was very productive, and LiUNA
looks forward to resolving the outstanding issues/concerns in advance the next work session,
to be held after the Council's summer recess. LiUNA's comments on the outstanding
issues/concerns are as follows:

I. To resolve the issue of which County CBA to use as a benchmark for the contract price
increase provision, LiUNA suggests the following modification to the bill:
(d)
Contractprice increase provi<ion A multi-tenn contract with a labor peace provision
required by Section 11 B-89 must include a price increase provision for each year of the
contract beginning after the first year of the contract. A price increase provision must require
the County upon the submission of a request for price adjustment supported by evidence
satisfactory to the County, to increase the contract price by an amount sufficient to
accommodate an increase in the total compensation package (i e wages and benefits) paid the
Contractor's employees equal to the percentage increase in the total compensation package
given by the County through collective bargaining to County employees in the prior I 2
months to the bargaining unit that the County designates in the contract as most similar to the
employees working under the labor peace agreement [to increase the contract price by at least
the annual average increase. if any in the Consumer Price Index for AH Urban Consumers for
the Washington-Arlington-Alexandria Core Based Statistical Area (CBSA) as published by
the United States Department of Labor Bureau. of Labor Statistics or a successor index, for
the previous calendar year ]

2. In response to concerns raised at the work session about extending the Displaced Service
Workers Protection Act to cover the County's sanitation workers, LiUNA believes the current
language in the bill is sufficient and provides the protection they deserve and need. The
purpose of this part of the bill is to protect the sanitation workers when a contract changes
hands. For example, if service area # 1 is assigned to Contractor A, and Contractor A loses
service area #1 to Contractor B, the workers assigned to service area #1 would have the right
to stay with the route and work for Contractor B. Or, the employees might elect to stay with
their current employer and be assigned driver routes in a completely new area. The point is
that the bi!I gives the workers the right to make a choice. Under the current system, when a
route changes contractors, the workers need to apply with the new contractor to seek to stay on
their route, or hope their current employer has enough other work so it can re-assign them
elsewhere. When the sanitation workers can stay on their routes, there is greater continuity of
service for residents' trash collection.
Potomac Disposal's recent loss of its routes to Unity Disposal demonstrates the importance of
extending the displaced service worker law to cover county sanitation workers. Prior to the
transition, Potomac Disposal employed approximately 58 employees. Of that group, 50
workers were displaced. Eight Potomac Disposal workers were able to transition to Unity, but

the transition was not automatic. These eight workers were required to apply to Unity Disposal
for employment, and each lost income for the period they were between employers.
If the worker displacement protection had been in place, however, a much greater share of the
58 Potomac Disposal workers would have completed the transition to Unity because the
workers would have been entitled to keep their routes.
Please feel free to contact me with any questions.
Sincerely,
Vicky Leonard

Victoria Leonard
Executive Director, Political and Legislative Affairs
Baltimore Washington Laborers' District Council, LiUNA
email: vleonard@bwJdc.org
cell: 703.776.0064
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Please find attached the fiscal and economic impact statements for the abovereferenced legislation.
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1. Legisl ative Summ ary.
The propos ed legislation amends the County Procurement Laws to:
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percent increase equals $293,800. Average CPI rates for the last three fiscal years are
listed in the table below.

FY15
0.70%

FY16
0.86%

FY17
1.15%

Solid Waste revenues, which are raised through the Solid Waste Service Charges, would
need to increase proportionally to cover any additional expenditures.
·
3. Revenue and expenditure estimates covering at least the next 6 fiscal years.
First year new PRO Personnel and Operating costs are detailed in item #2. DEP (Solid
Waste) expenditure and revenue estimates are detailed in item #2. Ifthe legislation is
amended, costs will change.
4. An actuarial analysis through the entire amortization period for each bill that would
affect retiree pension or group insurance costs.
Not applicable.
5. An estimate of expenditures related to County's information technology (IT) systems,
including Enterprise Resource Planning (ERP) systems.
Additional tracking functions will need to be incorporated into PRO's current internal
tracking system; and may include modifications to the ERP system. These IT software
modification costs can be more accurately quantified, once the proposed legislation is more
clearly defined.
6. Later actions that may affect future revenue anci expenditures if the bill authorizes
future spending.
The proposed legislation does not currently authorize future spending; yet additional
expenses incurred by PRO and DEP (Solid Waste) to implement the legislation, may need to
be appropriated and to cover potential cost increases.
7. An estimate of the staff time needed to implement the bill.
Program Manager I (Grade 23) - Wage Requirements Law (WRL). As the contracts
'
subject to this proposed legislation are a subset of the WRL, a new WRL Program Manager
is needed with a Financial and Human Resources background. This new WRL Program
Manager position will: review and determine contracts and contractors' eligibility, review the
Labor Peace Agreement, conduct site visits, follow up with vendors, validate compliance,
compile and analyze operational reports, monitor audits and manage audit contractors,
process and track MPIA requests, work with the Division of Procurement Operations,
Contract Administrators (CA), Contractors and County Attorney's office on potential issues
impacting the underlying procurement contract, draft Director's decision memos, monitor
and follow up on violating contractors' corrective actions, and conduct Public Outreach. This
assumes the 13 Trash Collection and Recycling contracts but depending on the new amended
languages, the number of the covered contracts may change.
Depending on the requirements of the final legislation, additional staff time may be required.
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8. An explanation of how the addition of new staff responsibili ties would affect other
-----·· - ... --- - . ····-· .. ____ . __ .
. .. ------- - - - - - -------· ..duties.
. The Bill requrres that "A multi-term contract with a labor peace provision must include a
price increase provision for each year of the contract by CPIU." This condition increases
work load for both Division of Business Relations and Compliance (DBRC) and Procurement
Operations Division to amend each of the 13 Trash Collecting and Recycling services
... _£O~tracp;. Depending on the contract, procuremen t specialists will determine 11ow_other price
· considerations for that industry compare to the required escalation index in the legislation,
and work with the user department to reconcile variances and resulting impacts.
For the DBRC, added responsibilities include reviewing, tracking, following up on the
quarterly payroll reports; validating compliance; initiating, managing and monitoring
investigations if non-compliance is detected; administrating and responding to MPIA
requests; compiling and analyzing operational reports; drafting decision memos for the
Director, monitoring and following up on violating contractors' corrective actions, and
conducting site visits and outreach events.
9. An estimate of costs when an additional appropriati on is needed.
As detailed in item 2, Procurement Personnel Costs are project to be $85,625 per year, plus
associated Operating Expenses of $2,734, for a total first-year cost of about $88,359. ·
Depending upon the character arid nature of the final legislation, and when enacted, an FYI 9
supplemental appropriation may be required.
As detailed in item 2, it is difficult to determine the fiscal impact for DEP (Solid Waste)
associated with the escalation clause. The total cost for the 13 Trash Collection and
Recycling contracts is $29,383,130 . Every one percent increase to the contracts equals
$293,800. Depending upon the character and nature of the final legislation, and when
enacted, an FYI 9 supplemental appropriation may be required to cover any increased.
expenditures.

10. A description of any variable that could affect revenue and cost estimates.
The character and nature of the final legislatioµ may affect cost estimates.
11. Ranges of revenue or expenditure s that are uncertain or difficult to project.
Per the discussion at the work session, the Bill will be amended to limit its application to
contracts with one type of vendor-tra sh haulers. Currently, there are 13 Trash Collection
and Recycling contracts. (Depending on the new amended languages, the number of the
covered contracts may change, and the fiscal impact may change accordingly).
12. If a bill is likely to have no fiscal impact, why that is the case.
The Bill will have a fiscal impact on PRO as previously noted; the cost of fiscal impact on
other County operations will be determined by the requirements of the final legislation
enacted.
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13. Other fiscal impacts or comments.

i.

Not applicable.

14. The following contributed to and concurred with this analysis:
Cherri Branson, Office of Procurement
Grace Denno, Office of Procurement
Pam Jone.~, Office of Procurement
G.A. Corrick, Division of Solid Waste
Jane Mukira/Trevor Lobaugh, Office of Management and Budget

~Jk;JZ_
Date

Jennif
ugh es, Directo
Office of Management and Budget
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Economie Impact Statement
Bill 6-18, Contracts -Labor Peace Agreements -Displaced Service Workers Amendments

Background:
This legislation would:
• · Require certain County contractors to enter into a labor peace agreement with a
labor organization;
• • Establish minimum requirements for a labor peace agreement;
•

Require certain County multi-term contracts to include a minimum price increase
provision; and

•

Add certain workers performing services under a County residential solid waste
collection contract to the County Displaced Service Workers Protection Act.

1. The sources of information, assum.ptions, and methodologies used.

Sources of information are the Montgomery County Department of Environmental
Protection's (DEP), and the Office of Procurement. The Department of Finance
(Finance) made no assumptions or incorporated any methodologies in the preparation
.of the economic impact statement.
According to comments from DEP, the following impacts
•

Contract bid prices will be higher because of the cost of maintaining a union;

•

Prospective bidders will pass-through the higher bid prices to the County; and

•

Employees would pay union dues and possibility reduce the employees' disposal
mcome.

According to the Office of Procurement, one of the uncertainties of the legislation is
what County contracts are covered.
2. A description of any variable that could affect the economic impact estimates.
The variables that could affect the economic impact estimates are the number of
vehicles covering the Solid Waste Collection System, the amount of increase in the
contract bid prices, and whether an employee's disposal income is reduced because of
the payment of union dues.
3. The Bill's positive or negative effect, if any on employment, spending, savings,
. investment, incomes, and property values in the County.
According to information provided by DEP, the number of trucks covering the Solid
Waste Collection System are 102 units with an average crew size of 2.5 workers for
an estimated total number of employees in the pool of prospective bidders at 255.
Given the number of trucks and number of employees potentially affected by the
legislation, Finance assumes there would be no significant impact on the County's
employment, incomes, spending, investment, and property values.
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Economic Impact Statement
Bill 6"18, Contracts -Labor Peace Agreements -Displaced Service Workers Amendments

However, with the uncertainty of the number of contracts covered under Bill 6-18, it
cannot be determined with any specificity whether the bill would have either a
positive or negative impact on the County's economy.
4. If a Bill-is likely to have no economic impact; why is that the case?

-

Please see paragraph 3.

5. The following contributed to or concurred with this analysis: David Platt,
Finance.

Date

Page 2 of2
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Leventhal Amendment 1 (Factors to Consider)

Amend lines 86-96 of the Bill as follows:

{fil

Determination. Before issuing

must determine

if ~

~

solicitation for

~

covered contract, the Director

labor peace agreement would be in the best interest of the

County after considering:

ill
ill
ill
ill
ill

the duration of the contract;
the adverse financial or economic impact of any disruption in services;
the cost associated with finding replacement services;
the risk of disruption of services;
the history of strikes or lockouts disrupting County services provided by the
contract:

lfil

the potential adverse effect of a labor peace provision on competition for
the contract: and

llillll [[lfill l ill

any other factors affecting the public interest.

F:\LA W\BILLS\1806 Contracts-Labor Peace Agreements\Leventhal Amendment I - Factors.Docx

Leventhal Amendment 2 (Documentation of wages paid)

Amend lines 24-41 as follows:
@

Contract price increase provision.
provision required

A multi-ter m contract with !! labor peace

QY Section l lB-89 must include a price increase provision for

each year of the contract beginning after the end of the first year of the contract. A
price increase provision must require the County to increase the contract price QY
[[at least the annual average increase, if any, in the Consume r Price Index for All
Urban Consume rs for the Washingt on-Arling ton-Alexa ndria Core Based Statistical
Area (CBSA), as published by the United States Departme nt of Labor, Bureau of
Labor Statistics, or i! successor index, for the previous calendar year]] an amount
sufficient to compensa te the contractor for an increase in wages [[for]] paid to the
employees performin g work on a covered contract to the extent the increase in
wages does not exceed the last general wage increase approved by the County for
members of the service, labor, and trades bargainin g unit established in Section 33105(a)(l }. A price increase provision must:

ill

require the contracto r to documen t that the increase in wages supportin g
the requested contract price increase are paid to the emplovees working on
the contract during the year: and

ill

permit the Director to audit the contracto r's payroll records to validate the
.

.

mcrease m wages.
This subsectio n does not prohibit a contract provision that would pennit an increase
in the contract price due to an increase in costs incurred by the contractor other than
an increase in wages paid to the contracto r's employee s performing work on the
contract.

F:\LAW\BILLS\1806 Contracts-Labor Peace Agreements\Leventhal Amendment 2 - Wages Paid.Docx

Amendment (Expansion of price increase provision)

Amend lines 24-41 as follows:
@

Contract price increase provision. A multi-term contract [[with l! labor peace
provision required )D'. Section 1 lB-89]] for residential solid waste. recycling. or
yard waste collection and disposal must include l! price increase provision for each
year of the contract beginning after the end of the first year of the contract. A price
increase provision must require the County to increase the contract price )D'. ([at
least the annual average increase, if any, in the Consumer Price Index for All Urban
Consumers for the Washington-Arlington-Alexandria Core Based Statistical Area
(CBSA), as published )D'. the United States Department of Labor, Bureau of Labor
Statistics, or l! successor index, for the previous calendar year]] an amount
sufficient to compensate the contractor for an increase in wages for the employees
performing work on a covered contract to the extent the increase in wages does not
exceed the last general wage increase approved by the County for members of the
service. labor. and trades bargaining unit established in Section 33-105(a)(l ). This
subsection does not prohibit a contract provision that would permit an increase in
the contract price due to an increase in costs incurred by the contractor other than
an increase in wages paid to the contractor's employees performing work on the
contract.

F:\LA W\BILLS\1806 Contracts-Labor Peace Agreements\Amendment - Expansion Of Provision.Docx
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MEMORANDUM
Isiah Leggett
(. 'uunty £..ie,·utive

September 13, 2018

TO:

Nancy Navarro, Council Vice President and
Chair, Government Operations and Fiscal Policy Committee
Sidney Katz, Councilmember
Hans Riemer, Council President
,,..., ~

FROM:

Isiah Leggett, County Executive

SUBJECT:

Bill 6-18, Contracts- Labor Peace Agreement-Displaced Service WorkersAmendments

,_if~

The purpose of this memorandum is to express my continuing concerns about Bill
6-18, Contracts-Labor Peace Agreement-Displaced Service Workers-Amendments,
sponsored by Lead Sponsors Councilmembers Eirich and Rucker and Co-Sponsors Rice and
Council Vice President Navarro, introduced on March 6, 2018.
As you may recall, in our testimony submitted at the public hearing held April 4,
2018, I indicated that I could not support the bill as introduced and suggested clarification of the
legislative language and narrowing the bill's scope of coverage. I am pleased that the Committee
on Government Operations and Fiscal Policy (GO) appears to have accepted several changes at
its July 9th work session.
Specifically, Council staff suggested the following changes:
1) Approving language that will recognize Federal preemption concerns by
amending the definition oflabor peace agreement, thus clarifying the
legislative intent that the County's interest set forth in this measure is in the
County's role as a market participant rather than as a regulator;
2) Suggesting alternatives to narrow the application of the bill, including either:
a) amending the bill to limit the labor peace agreement requirement to County
trash and recycling contracts; orb) amending the bill to include only
competitively awarded contracts;
3) Removing language requiring a mandatory CPI clause and annual price
increase for all multi-year contracts requiring a labor peace agreement; and
4) Removing language that added county trash hauling and recycling contracts to
the Displaced Service Workers Protection Act.

montgomerycountymd.gov/311
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Government Operations and Fiscal Policy Committee
September 13, 2018
Page2

I support the Committee's direction to amend the bill's definition of a labor peace
agreement, narrow the bill's coverage to County trash and recycling contracts and remove
language expanding the trash hauling contracts to the Displaced Service Workers Protection Act.
However, I cannot support the mandatory CPI clause and annual price increase
contained in this bill. As noted by Council staff, a mandatory annual CPI increase will
unnecessarily increase the price for these contracts. Without this mandatory increase, the price
of trash hauling and recycling contracts have risen from $23 million in FY! 7 to an estimated $30
million in FYI 9.
Currently, the terms and conditions of every county contract permit a vendor to
seek a price adjustment when the vendor is able to substantiate increased costs. Trash hauling
and recycling contracts have either a 5-year term with 2 one-year optional extensions or a 7-year
term with 2 one-year optional extensions. In the last 7 years, every time the three trash and
recycling vendors under contract with the County sought a CIP increase, with the supporting
documentation, the request was granted.
A mandatory annual CPI increase would remove the contractors' need to show
increased costs and obligate the county to increase the contract price without evidence of
increased costs. This would unnecessarily increase the price of these multi-year contracts.
Moreover, each year the increased price would become a part of the base cost of the contract,
thus becoming the new cost basis upon which the amount of the CPI would be calculated each
year.
This kind of mandatory cost increase would not be a responsible use of County
resources. Additionally, it is unclear whether the mandatory CPI increase is intended to replace
price adjustment provisions contained in the current contracts or whether vendors would be
permitted to seek a price adjustment in addition to the mandatory CPI increase. Finally, it should
be noted that the legislative language does not require any vendor who receives a mandatory CPI
increase to pass along the additional money to the employees.
For these reasons, I am writing to request that the GO Committee adopt the
Council staff recommendation to remove language that would require a mandatory annual CPI
increase for all multiyear contracts requiring a labor peace agreement.
Thank you for your consideration.
IL:bk
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Agenda Item 4B
October 16, 2018
Action/Addendu m

MEMO RAND UM
October 15, 2018

ff\

TO:

County Council

FROM:

Robert H. Drummer, Senior Legislative Attorney ~

Bill 6-18, Contracts - Labor Peace Agreements - Displaced Service Workers SUBJECT:
Amendments
PURPOSE:

Action-A ddendum - Council roll call vote required

Procurement Director Cherri Branson and Department of Environmental Protection
Director Patty Bubar submitted a memorandum today to the Council explaining their concerns
with Bill 6-18, Contracts - Labor Peace Agreement - Displace Service Workers -Amendm ents.
See ©l.
This packet contains:
October 15 Branson and Bubar Memorandum
F:\LAW\BILLS\1806 Contracts-Labor Peace Agreements\Action-Addendum Memo.Docx
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ME MO RA ND UM

October 15, 2018

TO :

Hans Reimer, President
Montgomery County Council
.

FRO M:

.
Chern Branson, Director

----,
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Council President Hans Reimer
October 15, 2018
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the WRL
and covered employee. Bill 43-15 removed that exception. Specifically, the modifications to
contained in Bill 43-15 had the following effect:
•

For a contract entered before Bill 43-15, but for which !!Q CBA existed before
Bill 43-15, the WRL wage rate applies:

•

For a contract entered before Bill 43-15, and for which a CBA with a lower
wage rate existed before Bill 43-15 and is still in effect, the lower CBA wage
rate applies;

•

For a contract entered before Bill 43-15, with a CBA with a lower wage rate,
the WRL applies if the CBA expires during the pendenc y of the contract ;

•

For a contract entered after 43-15, WRL applies.

In a nutshell , Bill 43-15 requires trash haulers and recycler s to pay at least the
WRL unless a CBA that is in effect mandat es a lower rate of pay.

Il.

Highlights of Bill 43-15

Several changes were made in Bill 43-15 that are relevant to the points being
was being
considered in Bill 6-18. As described in the packet provided to the Council when Bill 43-15
would:
considered, upon enactment, Bill 43-15 as amended

Ill.

•

remove the exemption in the living wage law for employees subject to a
collective bargaining agreement;

•

specify that the wage required to be paid to a contractor's employees is based on
gross pay;

•

prohibit contractors from deducting amounts from an employee's paycheck for
items necessary for the employee to perform the functions of the job;
allow the County to recover costs for performing an audit as a result of the
enforcement action; and

•

require quarterly (as opposed to bi-weekly) submission of payroll records.

Enforce ment of the Wage Require ment Law_,

Bill 43-15 requires the Office of Procurement to determine compliance with the Wage
the
Requirements Law (hereinafter WRL but also known as the "living wage law) by changing
pay
who
s
employer
those
from
ce
permissible method of calculation of wages to assure WRL complian
lly to
a daily wage instead of an hourly wage. This change in methodology was designed specifica
recycling
and
assure that the County could determine WRL compliance among the trash hauling
employ
vendors. Allowing the Office of Procurement to review the payrolls of this class of vendors and
pay
each
s
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the
to
paid
amount
the
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of
n
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accurate
and
clear
a
period by the number of hours worked each pay period) permitted
that
ensure
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the wages paid the employees of trash haulers and recyclers. The County is required
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annual WRL increase
the payrolls reflect such payments. Additionally, if the \VRL applies, the
d by all employees who
- based on a cost of living analysis required under county law - is receive
work on a county service contract.

If passed, Bill 6-18 may bring about the payment ofa wage rate in excess of the

ts with the
WRL to employees of vendors who have trash hauling and recycling contrac
that county
county. If a wage rate higher than the WRL is the result, it should be noted
t additional
Withou
rate.
enforcement actions could not be used to assure the increased wage
higher than the
changes there would be no way to compel an employer to comply with a wage
WRL except by adding additional te1ms to the contracting process.
IV.

Labor Peace Agreements and CBA

peace
The current discussion of Bill 6-18, seems to assume the necessity of labor
County
The
s.
service
the
ng
providi
in
agreements as the only way to lessen the likelihood of strikes
no strikes have occu1Ted
currently does not have any labor peace agreements. It should be noted that
contractors have not
in this class of contracts since 2014. Moreover, employees of other County
engaged in strikes.
nies that
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the
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execute
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seems
need
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43-15,
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can occur.
interruption or to create an atmosphere in which negotiations to obtain a CBA
V.

Effect ofBill 6-18 on Contract Costs

Discussion during work sessions has compared employees of contractor trash
a 2.1 % annual
haulers and recyclers to county employees in a represented class who receive
was approximately
increase. Council members have stated that the most recent WRL increase
been approximately
2%. However, over the course of a decade, the average WRL increase has
/kes/Files
source
RO/Re
.gov/P
1.4% (see chart· at https://www.montgomerycountvmd
Living%20 Wage%20Rate%20History.pdf ).
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average cost increase sought by vendors in recent years has been approximately 2%. Therefore, if
vendors are allowed to seek the cost increase while receiving the automatic mandatory increase,
the true costs of this class of contracts will increase greatly over the next few years because this
bill would permit one class of vendors to seek an increase before any additional expenses have
been incurred and seek an increase after expenses have been incurred. Moreover, while a 2.1 %
increase received by County employees in this wage category is a subject of a Collective
Bargaining Agreement, this bill does not set forth any legal underpinning or legislative finding to
support the linkage between a wage increase received by County employee~ and a wage increase
received by employees of a private sector company.
VI.

Effect on Competition

The size and scope of the Montgomery County refuse and recycling collection service
areas are large (approximately 20,000 homes each). Prospective contractors bidding on these contracts
must invest millions of dollars in capital for equipment and labor. The number of prospective bidders
that have access to these capital requirements for these contracts is limited. A recent solicitation for
Area 3 resulted in only three contractors submitting proposals. Out of the three contractors, only one
has a CBA. If Bill 6-18 had been in effect during the open period of this solicitation, it is likely that
only the vendor with a current CBA would have sought to bid. Factors which limit the pool of bidders
also limit competition and may increase prices.
The passage of Bill 6-18 may further deter potential new contractors from responding
to future contracts because of the requirement to enter into a labor peace agreement due to the
uncertainty and presumed costs of implementing and maintaining such an agreement. Therefore, this
bill may have the unintended consequence of reducing bidders for these contracts to only those who
already have a CBA.
Further, this bill presents a practical hurdle for any potential bidder without a CBA to
determine the pricing contained in its pricing proposal and may lead to unsustainable contract pricingrequiring increases beyond the current average.
Additionally, it should be noted that there are other factors affecting this industry that
should be considered-a shortage of skilled drivers, an increase in demand for collection services,
environmental concerns, etc. The uncertainty of these market forces may discourage vendors from
seeking contracts like those offered by the County--multi-year contracts with strict requirements for
equipment, periodic facility and equipment inspections and liquidated damages for performance
deficiencies. Yet, ensuring delivery of a vital governmental service requires that these provisions
remain in our contracts. Without multiple offerers, the county's collection contracts will cease to be
competitive, and the costs to the residents of the county will only increase.
c: Marlene Michaelson, Executive Director, Montgomery County Council
Robert Drummer, Senior Legislative Attorney
Bonnie Kirkland, Assistant Chief Administrative Officer

