
 
 

Montgomery 
County Council 

Committee: Directly to Council 
Committee Review: N/A  
Staff: Craig Howard, Deputy Director 
           Bob Drummer, Senior Legislative Attorney 
Purpose: Final action – vote expected  

AGENDA ITEM #19.5 
December 14, 2021 

Action 
  

 
 

SUBJECT 
Supplemental Appropriation to the Fiscal Year 2022 Operating Budget, Montgomery County 
Government, Merit System Protection Board Grievances: 

• Montgomery County Fire and Rescue Service, $602,159 (Source of Funds: Undesignated Fire 
Fund Reserves) 

• Montgomery County Sheriff’s Office, $223,757 (Source of Funds: General Fund Undesignated 
Reserves) 

• Montgomery County Police Department, $629,039 (Source of Funds: General Fund 
Undesignated Reserves 

 

EXPECTED ATTENDEES 

 Rich Madaleno, Chief Administrative Officer 
 John Markovs, Office of the County Attorney 
 Justin Nunley, Office of the County Attorney 
 

DESCRIPTION/ISSUE   
The County Council will consider action on a supplemental appropriation for $1,451,955 to fund 
proposed settlement agreements with 83 employees related to COVID-19 hazard pay. The Council 
introduced this appropriation on November 30 and held a public hearing on December 7. 
 

SUMMARY OF KEY DISCUSSION POINTS 
• On July 29, 2021, the County Executive submitted an FY22 supplemental appropriation for 

$825,916 to fund a proposed settlement of grievances filed by Fire and Rescue Service and 
Sherriff’s Office management employees related to COVID-19 differential pay. 

• On November 23, 2021, the County Executive submitted a revised FY22 supplemental 
appropriation totaling $1,451,955 to fund a proposed settlement of grievances filed by Police 
Department management employees in addition to the previously submitted proposed 
settlements with MCFRS and Sherriff’s Office management employees. 

• When the County Executive agreed with employee organizations to provide COVID-19 pay in April 
2020, it was not passed through to Fire and Rescue Management, Sherriff Management, or Police 
Management. It was also not passed through to other County Government Management 
Leadership Service (MLS) employees. 

• 83 grievances were filed by Fire and Rescue Management, Sherriff Management, and Police 
Management employees over the fact that they did not receive the COVID pay, asserting that 
they were working under the same or similar conditions as their subordinates.  
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• The Office of Labor Relations denied the grievances, and the employees appealed to the Merit 
System Protection Board (MSPB). 

• The Executive has reached proposed settlement agreements (©6-66) with the 83 employees to 
provide the COVID-19 back pay, totaling $629,039 for Police employees $602,159 for MCFRS 
employees, and $223,757 for Sherriff’s Office employees. These amounts reflect the same 
COVID-19 pay rates that were provided to other employees who received the COVID-19 pay and 
for the same timeframe (for work performed between March 29, 2020 to February 14, 2021). 

• The settlement agreements are contingent on the Council’s funding approval, and the parties 
have agreed to stay MSPB proceedings until the Council’s funding decision. Other terms of the 
proposed settlements include: 

o The County will not pay any of the employee’s attorney’s fees. 

o If the Council does not approve funding for the proposed settlement, the employees may 
continue to pursue their appeal at the MSPB. 

o For the agreements with Fire and Rescue Service and Sheriff’s Office employees, the 
employees agree to waive any claim that COVID-19 pay should be included in the 
calculation of retirement benefits. 

o The agreement with Police Department employees state that the parties “understand 
that this Agreement does not include any promise to include the settlement payments in 
the calculation of retirement benefits for any Appellant.” However, the agreement notes 
that there has been a grievance filed by FOP Lodge 35 over the inclusion of COVID pay in 
the calculation of retirement benefits and that appellants would receive the same 
treatment for pay and retirement purposes as the FOP members receive based on the 
outcome of that grievance. 

• On July 2, 2020, the County Executive sent a letter to the Federal Emergency Management 
Agency (FEMA) requesting FEMA reimbursement for COVID-19 pay (©67). As part of that letter, 
the Executive stated that COVID-19 pandemic triggered the emergency pay provisions of the 
County’s Collective Bargaining Agreements (CBAs). Although these unrepresented employees are 
not covered by the emergency provisions in the CBA’s, the Personnel Regulations (COMCOR 
33.07.01.10-14) provide similar emergency pay provisions for unrepresented employees who 
must work during a declared general emergency. 

• The statements in the July 2 letter differ from the position stated by the Executive Branch, the 
County Council, and the County Attorney that the emergency pay provisions were never triggered 
because the County Executive did not declare a general emergency. 

• Council staff notes that if the Council does not approve funding for the settlement agreements 
and the grievances proceed to the MSPB or beyond to the courts, the statements in the July 2 
letter could make it more likely that the appellants would win the grievance. If the MSPB or a 
court ruled in favor of the appellants, the County could be required to pay a higher amount 
(double the hourly pay rate) to the employees then the COVID-19 pay rates agreed to as part of 
the settlements. 
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• The Council held a public hearing on this supplemental appropriation request on December 7, 
2021. There was one speaker at the public hearing, Molly Elkin representing Adam Jones et al. 
(MCFRS Appellants), who spoke in favor of the supplemental appropriation. 

 
FOLLOW-UP FROM NOVEMBER 30 INTRODUCTION DISCUSSION 

• During discussion of this issue at the November 30 Introduction, the Council requested written 
answer and/or follow-up information to four items. The follow-up requests along with the 
responses provided by the Executive Branch on December 9 are included below. 
 

1. Following up on the verbal explanation provided during the meeting, please provide a written 
statement of the County Attorney as to whether he would have recommended these same 
grievance settlements without the existence of the FEMA letter. 

 
Executive Branch Response 
OCA will reply directly to Council staff 
 

2. Following up the verbal explanation provided during the meeting, please provide a written 
rationale for why the Executive sent the supplemental appropriation request for the 
settlement agreements but did not need to send a supplemental request for the original hazard 
pay to Council for funding approval. 
 
Executive Branch Response 
Currently, when emergency pay is invoked, the cost is absorbed within existing appropriation. If 
this results in a department overspending before the end of the fiscal year, the overage is 
addressed through the year-end County Executive Transfer (CET) and County Council Transfer 
(CCT) process. Supplemental appropriations have not historically been requested to support 
emergency pay. 
 
The agreements to provide COVID differential pay were executed during an unprecedented time 
at the beginning of a global pandemic. The collective bargaining agreements’ emergency pay 
provisions do not contemplate the possibility of a months-long facility shutdown to ensure public 
safety and social distancing. The Executive has the sole authority to negotiate labor agreements, 
which he did in this case. The MOAs were necessary to address agreement provisions which put 
the County at high risk of obligation to pay double time to County employees working onsite 
during the emergency response. 
 
A supplemental appropriation is necessary to fund these FY22 MSPB grievances related to COVID 
differential because the FY22 Operating Budget Resolution 19-872 includes a new provision that 
states, “Any COVID-19 differential pay to any employees must not be paid unless the Council 
approves a supplemental or special appropriation authorizing the payments.” This provision was 
not included in the FY20 or FY21 Budget Resolutions. 
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3. How did the Executive Branch determine it had the existing appropriation authority for 
approximately $19.2 million ($3.2 million per pay period times 6 pay periods) in FY20 funding 
for original hazard pay agreements when they were signed in April 2020? 
 
Executive Branch Response 
As stated above, emergency pay has historically been supported by existing appropriation, with 
department overages addressed through the year-end CET and CCT process. The agreements to 
provide COVID-related differential pay were entered into on April 3, 2020. At FY20 third quarter 
analysis, the projected year-end general fund surplus totaled $14.3 million. When all tax 
supported funds are considered, the projected year-end surplus totaled $6.5 million. On June 16, 
2020, Council adopted Resolution 19-498 creating the Federal Coronavirus Relief Fund Non-
Departmental Account (NDA) which provided $80 million in appropriation authority to support 
enumerated purposes including pay differential for employees responding to the public health 
crisis. Resolution 19-659 subsequently provided an additional $35.6 million in appropriation 
authority to the Coronavirus Relief Fund NDA to support the uses identified in 19-498, in addition 
to new purposes as identified in 19-659. 
 

4. If approved by the Council, will any of the $1.45 million for these settlement agreements be 
submitted for FEMA reimbursement? 
 
Executive Branch Response 
These payments are unlikely to be FEMA-eligible. FEMA reimbursement has only been provided 
for direct pandemic response. To date, the only MCFRS tasks determined FEMA-eligible have 
been paramedics responding to COVID-specific calls for service. However, we are investigating 
the nature of the work in question that was performed to ensure that if any of it, even a small 
portion, is indeed eligible that it is submitted to FEMA. 

 
 
This report contains:          

Transmittal Memo from the County Executive (November 23, 2021)   ©1-2 
Draft supplemental appropriation resolution      ©3-5 
Proposed Settlement Agreement with Police Department Employees   ©6-29 
Proposed Settlement Agreement with Fire and Rescue Service Employees  ©30-56 
Proposed Settlement Agreement with Sheriff’s Office Employees   ©57-66 
July 2, 2020 letter from the County Executive to FEMA     ©67-69 

 
Alternative format requests for people with disabilities.  If you need assistance accessing this report 
you may submit alternative format requests to the ADA Compliance Manager. The ADA 
Compliance Manager can also be reached at 240-777-6197 (TTY 240-777-6196) or at 
adacompliance@montgomerycountymd.gov 

https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww2.montgomerycountymd.gov%2Fmcgportalapps%2FAccessibilityForm.aspx&data=02%7C01%7Csandra.marin%40montgomerycountymd.gov%7C79d44e803a8846df027008d6ad4e4d1b%7C6e01b1f9b1e54073ac97778069a0ad64%7C0%7C0%7C636886950086244453&sdata=AT2lwLz22SWBJ8c92gXfspY8lQVeGCrUbqSPzpYheB0%3D&reserved=0
mailto:adacompliance@montgomerycountymd.gov


OFFICE OF THE COUNTY EXECUTIVE 

_____________________________________________________________________________________ 

101 Monroe Street   •   Rockville,  Maryland  20850 
240-777-2500 •  240-777-2544 TTY •  240-777-2518 FAX 

www.montgomerycountymd.gov        

Marc Elrich 
County Executive 

    M E M O R A N D U M 

November 23, 2021 

TO: Tom Hucker, President 
County Council 

FROM: Marc Elrich, County Executive 

SUBJECT: Revised Supplemental Appropriation #22-08 to the FY22 Operating Budget 
Montgomery County Government  
Merit System Protection Board Grievances 
Montgomery County Fire and Rescue Service, $602,159 
Montgomery County Sheriff’s Office, $223,757 
Montgomery County Police Department, $626,039 

I am recommending a supplemental appropriation to the FY22 Operating Budget of the 
Montgomery County Fire and Rescue Service, the Montgomery County Police Department, and 
the Montgomery County Sheriff’s Office in the total amount of $1,451,955 to address grievances 
at the Merit System Protection Board. This supplemental replaces the one transmitted on July 29, 
2021. 

This increase is needed to resolve 83 grievances at the Merit System Protection Board related to 
COVID pay; $602,159 will support personnel costs for grievances filed by employees of the 
Montgomery County Fire and Rescue Service, $626,039 will support personnel costs for 
grievances filed by employees of the Montgomery County Police Department, and $223,757 will 
support personnel costs for grievances filed by employees of the Montgomery County Sheriff’s 
Office.  

I recommend that the County Council approve this supplemental appropriation in the amount of 
$1,451,955 and specify the source of funds as Undesignated Fire Fund Reserves and General Fund 
Undesignated Reserves. This supplemental will reduce Undesignated Fire Fund Reserves by 
$602,159 and General Fund Undesignated Reserves by $849,796 and is consistent with the fund 
balance policy for tax supported reserves. 

I appreciate your prompt consideration of this action. 
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ME:rs 
 
Attachment: Supplemental Appropriation #22-08 
  MCFRS Settlement Agreement 
  Sheriff’s Office Settlement Agreement 
  MCPD Settlement Agreement 
 
Cc: Richard S. Madaleno, Chief Administrative Officer, Office of the County Executive 
 Jennifer R. Bryant, Director, Office of Management and Budget 
 Marc P. Hansen, County Attorney, Office of the County Attorney 
 Jennifer Harling, Chief Labor Relations Officer, Office of Labor Relations 
 Scott Goldstein, Chief, Fire and Rescue Service 
 Darren M. Popkin, Sheriff, Sheriff’s Office 
 Marcus Jones, Chief, Montgomery County Police Department 
 Tiffany Ward, Director, Office of Racial Equity and Social Justice 
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                        Resolution No: __________________ 
                        Introduced: ____________________ 
                        Adopted: ______________________ 
 

 
COUNTY COUNCIL 

FOR MONTGOMERY COUNTY, MARYLAND 
  
 
 By:  Council President at the Request of the County Executive 
 
  
SUBJECT: Revised Supplemental Appropriation #22-08 to the FY22 Operating Budget  

Montgomery County Government  
Merit System Protection Board Grievances 

   Montgomery County Fire and Rescue Service, $602,159 
   Montgomery County Sheriff’s Office, $223,757 
   Montgomery County Police Department, $626,039 
 
 Background 
 
1. Section 307 of the Montgomery County Charter provides that any supplemental 

appropriation shall be recommended by the County Executive who shall specify the source 
of funds to finance it. The Council shall hold a public hearing on each proposed 
supplemental appropriation after at least one week’s notice. A supplemental appropriation 
that would comply with, avail the County of, or put into effect a grant or a Federal, State or 
County law or regulation, or one that is approved after January 1 of any fiscal year, requires 
an affirmative vote of five Councilmembers. A supplemental appropriation for any other 
purpose that is approved before January 1 of any fiscal year requires an affirmative vote of 
six Councilmembers. The Council may, in a single action, approve more than one 
supplemental appropriation. The Executive may disapprove or reduce a supplemental 
appropriation, and the Council may reapprove the appropriation, as if it were an item in the 
annual budget. 

 
2. The County Executive has requested the following FY22 Operating Budget appropriation 

increases: 
 
   Personnel   Operating   Source 
   Services      Expenses  Total  of Funds 

  
Montgomery County $602,159   $0 $602,159 Undesignated 
Fire and Rescue Service         Fire Fund 
        Reserves 
 
Montgomery County  $223,757   $0 $223,757 General Fund 
Sheriff’s Office       Undesignated 

        Reserves 
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Revised Supplemental Appropriation #22-08  
Page Two 
 

Montgomery County  $626,039   $0 $626,039 General Fund 
Police Department      Undesignated 

        Reserves 
 
 
3. This increase is needed to resolve 83 grievances at the Merit System Protection Board 

related to COVID pay; $602,159 will support personnel costs for grievances filed by 
employees of the Montgomery County Fire and Rescue Service, $626,039 will support 
personnel costs for grievances filed by employees of the Montgomery County Police 
Department, and $223,757 will support personnel costs for grievances filed by employees of 
the Montgomery County Sheriff’s Office. 

 
4. The County Executive recommends a supplemental appropriation to the FY22 Operating 

Budget in the amount of $1,451,955 for Merit System Protection Board Grievances and 
specifies that the source of funds will be Undesignated Fire Fund Reserves and General Fund 
Undesignated Reserves.   

 
5. Notice of public hearing was given, and a public hearing was held. 
 

Action 
 
The County Council for Montgomery County, Maryland, approves the following action: 
 
A supplemental appropriation to the FY22 Operating Budget of the Montgomery County Fire 
and Rescue Service, the Montgomery County Police Department, and the Montgomery County 
Sheriff’s Office is approved as follows:  
 
                 Personnel            Operating       Source 
                 Services              Expenses         Total               of Funds 
 
Montgomery County                $602,159             $0                   $602,159         Undesignated  
Fire and Rescue Service                                              Fire Fund Reserves 
 
Montgomery County                $223,757             $0                   $223,757          General Fund  
Sheriff’s Office  Undesignated   

 Reserves 
 
Montgomery County                $626,039             $0                   $626,039          General Fund  
Police Department  Undesignated   

 Reserves 
 
 
 
This is a correct copy of Council action. 
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___________________________________ 
Selena Mendy Singleton, Esq. 
Clerk of the Council 
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ADDENDUM 
Agenda Item #19.5 
December 14, 2021 

Action 

ADDENDUM 

December 13, 2021 

TO: County Council 

FROM: Craig Howard, Deputy Director 

SUBJECT: Supplemental Appropriation to the Fiscal Year 2022 Operating 
Budget, Montgomery County Government, Merit System 
Protection Board Grievances: Montgomery County Fire and Rescue 
Service, $602,159; Montgomery County Sheriff’s Office, $223,757; 
and Montgomery County Police Department, $629,039 

PURPOSE: Final Action – Vote Expected 

This addendum supplements the staff report for Item #19.5 on the County Council’s 
December 14, 2021 agenda. The purpose of this addendum is to provide two items that 
were received or transmitted after the publication of the staff report: 

1) A memorandum dated December 10, 2021 from Marc Hansen, County Attorney
responding to the Council’s request during the November 30 discussion to
provide a written explanation as to whether he would have recommended the
grievance settlements without the existence of the July 2 FEMA letter. The
County Attorney’s memorandum is attached at ©71-73.

2) A memorandum dated December 9, 2021 sent to the County Executive and
Chief Administrative Officer by the Council President on behalf of the County
Council. This memorandum is attached at ©74-75.
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M E M O R A N D U M 
  
TO:               Marc Elrich, County Executive 
  Richard Madaleno, Chief Administrative Officer 

FROM:         Gabe Albornoz, Council President 

DATE:  December 9, 2021 

SUBJECT:   Revised Supplemental Appropriation to the Montgomery County FY22 Operating 
Budget Merit System Protection Board Grievances 

 
The following is sent on behalf of the County Council. 
 
On September 21, 2021, the County Council was informed of a letter that the County Executive 
sent on July 2, 2020, to the Federal Emergency Management Agency (FEMA). We were 
disappointed to learn about this letter after the fact, and further, to read several statements that 
directly contradicted the position of the Executive Branch, the County Council, and the County 
Attorney related to the COVID-19 pandemic and the “emergency pay” provision in the County’s 
collective bargaining agreements. This letter put the County in a legally indefensible position 
related to employee grievances, and we were disturbed to learn that a letter carrying such 
significant legal and fiscal consequences was not reviewed for approval by the Office of the 
County Attorney (OCA) prior to its distribution (and that OCA only recently learned of the letter 
when researching the grievances that were filed). 
 
This issue raises serious concerns with Executive Branch processes and protocols, including:  
 

1. Negotiating agreements for COVID hazard pay that had no set end date and were never 
sent to the Council for approval, resulting in over $89,000,000 in unplanned and 
unbudgeted expenditures. 

2. Erroneously assuming and insisting during public sessions, despite guidance to the 
contrary, that FEMA would reimburse the County for most if not all the $89,000,000 
COVID hazard pay. As a result, approximately $70,000,000 in Federal Coronavirus Reliefs 
Funds were used to fund COVID hazard pay that could have been used to provide direct 
assistance to residents. 
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3. Failing to submit a COVID stipend agreement reached with MCVFRA to the Council for 
approval and subsequently spending $789,677 without a Council appropriation, in 
violation of the County Charter. 

4. Failure to send the Council associated legislation with the collective bargaining 
agreements when required by law. 

5. Failure to publish collective bargaining agreements online and failure to address issues 
regarding newly negotiated side agreements. 

 
We must take action to identify the problems, mitigate the damage done, and ensure that this 
pattern of miscommunication and mismanagement comes to a definitive end. As a course 
correction, the Council is requesting the following information and actions: 
 

1. We request that both the County Executive and the Chief Administrative Officer appear 
before the Montgomery County Council for review of these issues.  

2. Provide all emails, memoranda, and/or other documents related to or discussing the July 
2, 2020, letter that the County Executive sent to FEMA. 

3. Provide a written description of the required review process for letters or memos sent by 
the County Executive or Chief Administrative Officer, including who reviews them and in 
which order before a signature is approved. If this review process differs from what was 
required under prior administrations, please note any changes and why they were made.  

4. Effective immediately, provide the Council with prompt notice whenever any litigation, 
grievance, or unfair labor practice is filed against the County that may have a potential 
significant fiscal or policy impact. 

 
Please provide all requested materials within two weeks of receipt of this letter.  
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