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Dear Fellow Citizens:

The Montgomery County Ethics Commission is proud to present its 1998
Annual Report.

As provided in Chapter 19A of the Montgomery County Code, this report
presents waivers and advisory opinions issued during the calendar year.  Nine
meetings were held to review conflict of interest inquiries, issue advisory
opinions, review outside employment requests, and examine allegations and
complaints of violations.

In 1998 the Commission issued ten formal advisory opinions; granted three
waivers and denied two; initiated two and completed three investigations;
dismissed two complaints and resolved one by consent order; and reviewed
and decided 689 requests for outside employment approval.  The Commission
amended the Administrative Policies and Procedures for Outside Employment
to extend the sunset provisions for Sections 4.5.1 and 4.5.2 which permit
County Police officers to use county equipment and to wear police uniforms
in security-related outside employment.  The Commission also promulgated
an emergency regulation to expand the definition of Section 2.7 of the
Administrative Policies and Procedures for Outside Employment to permit the
use of police uniforms for traffic control at private institutions.

100 Maryland Avenue, Room 204

Rockville, Maryland 20850

301/217-1041



During 1997, the Commission publicly expressed its opinion that County laws may not adequately restrict
the political activities of County officials who serve on quasi-judicial boards and commissions.  In 1998, the
Commission petitioned the Charter Review Commission to consider a Charter amendment that would
insulate certain quasi-judicial officials from political influences.  The goal of this effort would be to
minimize limits on political expression while reducing conduct that creates the appearance of partisan
decision making.  (See Appendix E)

Respectfully submitted,

Kenneth C. Jackson, Sr.
Chairman

NOTE:  All publications and forms are available in front of the Ethics Commission office or by
request to 301-217-1041



INTRODUCTION

The Montgomery County Ethics Commission is composed of five members who are
appointed by the County Executive and confirmed by the County Council. Each member
must reside and be registered to vote in the County. No more than three members may be
registered in the same political party.

The Commission is mandated by the County Executive and County Council to:

(1) act on complaints of violations filed with the Commission;

(2) respond to waiver requests;

(3) act on outside employment approval requests;

(4) render advisory opinions;

(5) prepare and distribute financial disclosure forms and lobbying disclost1fe

forms; and

(6) maintain, as official custodian, forms and records filed under the County
Public Ethics Law, Chapter 19A of the County Code.

During their terms of office, members must not: (1) hold or be a candidate for any
state, County or local elected or appointed office; (2) be an employee of the state; political
subdivision of the state; or a public body created by the state or a political subdivision of the
state; (3) be an employee or officer of a political party; (4) participate in any state, County, or
local political campaign; (5) participate in support of or opposition to any questions placed on
the ballot by state, County , or local government, except a question that directly affects the
Commission; or (6) be a lobbyist.

Commissioners serve four-year terms. The terms of no more than two members may
expire in anyone year .A member serves until a successor is appointed unless the member
resigns before the appointment of a successor. A vacancy must be filled only for the
remainder of the unexpired term. The Chair is elected annually.



Current Commission members are Kenneth C. Jackson, Sr. (D), elected Chairman in
February, 1998 and 1999; Elizabeth K. Kellar (D) appointed in June, 1999; Alastair
McArthur, (I); Lee M. Petty (R); and Walter A. Scheiber (D).

In performing its duties, the Commission may: conduct investigations; authorize the issuance
of summonses and subpoenas, and administer oaths and affirmations; impose sanctions; adopt
regulations; extend deadlines for distributing and filing forms; conduct public education and
information programs; publish opinions; establish procedures; interpret the Ethics law and
advise persons on its application; and take all other steps necessary to carry out the purposes
of the Ethics Law.

A person affected by a final decision of the Commission on a complaint, request for waiver,
or request for other employment approval may ask the Commission for a rehearing or
reconsideration. This request must be filed in writing within 30 days after the issuance of the
Commission's final decision and stays the time in which an appeal to the Circuit Court may
be filed until the Commission takes final action on t11e request.

A final decision of the Commission on a complaint, request for waiver, or request for
approval of "'other employment" may be appealed to the Circuit Court under the applicable
Maryland Rules of Procedure governing administrative appeals. An appeal does not stay the
effect of the Commission's decision unless the Court orders a stay.

The Commission meets monthly, as necessary, to conduct its business. In 1999, the
Commission held eleven meetings. Meeting schedules and agendas are posted in front of the
Commission's office.

The Commission's meetings, deliberations and decisions are subject to both the Maryland
Open Meeting Act and the Montgomery County Public Ethics Law. Meetings are conducted
in open session when required by the Open Meetings Act and in closed session when required
by the Ethics Law. The Commission has adopted a policy to transact as much of its business
as possible in public.  (See attached Open Meeting policy.)  At the discretion of the
Commission, the public may pose questions and offer comments at open sessions.  Matters
normally discussed in open sessions include revisions or amendments to Commission
policies, regulations and the Ethics Law, and other matters not confidential by law.



During closed sessions, the Commission typically reviews and decides requests for

opinions, waivers, and other employment approval. The Commission also reviews and acts

on complaints regarding possible ethics violations in closed session.

INQUIRIES

In addition to formal communications to the Commission itself, Commission staff
receives many informal questions concerning points of law, requests for information and help
in completing other employment, financial disclosure and lobbying forms. Informal requests
are not documented or included in this report.



ADVISORY OPINIONS

Advisory opinions are issued by the Ethics Commission pursuant to Section 19A-7 of the
Ethics Law. Any person subject to the Ethics Law, the Code of Ethics for members and
employees of the County Board of Appeals 1, or the illegal gifts and kickback and public
employment provisions of the County Procurement Law2 may ask the Commission for an
advisory opinion on the meaning or application of those provisions. A supervisor or
department head also may request an advisory opinion about the application of any of those
laws to the employment-related conduct of any public employee they supervise.

The Commission is required by law to keep the names of the requestor and the subject of an
advisory opinion confidential prior to and after the issuance of an opinion, unless the subject
of the opi1rion requests or permits disclosure. In some cases, protecting the identity of the
subject is not possible, for example, when the situation described in the opinion is unique, or
the media has reported the issues involved. Whenever possible, the Ethics Commission drafts
its opinions so that deletions to protect identities are unnecessary. Otherwise, opinions may
be published with identifying information redacted. If the Commission finds that the privacy
interest of a public employee or other person clearly outweighs the public's need to be
informed about Commission actions, the Commission may publish a list of opinions that have
not been published with an explanation stating the reason why each was not published.

The Commission is required to publish annually a list of all unpublished opinions, stating the
reason why each was not published.  All reasonable and necessary steps must be taken to
make unpublished opinions useful for public guidance, and to keep confidential the identity
of any person affected by the opinion request.

The advisory opinions issued by the Commission in 1998 are attached as Appendix A.

                                                
1 § 2-109 of the Montgomery County Code.

2 §§ 11B-51 and 11-B-52 (a) of the County Code.



WAIVERS

After receiving a written request, the Commission may grant a public employee or a
class of public employees a waiver of the prohibitions of the Ethics Law and Sections 11B-51

and 11 B-52 (a) of the Procurement Law if, in the opinion of the Commission, certain

statutory standards are met. The Commission may impose conditions appropriate to fulfill the
purposes of Chapter 19 A when it grants a waiver.

The Commission must publicly disclose every waiver. If a request for a waiver is
denied, the Commission may publish its response as an advisory opinion. The identity of any
public employee who applies for a waiver is confidential unless and until the waiver is
granted. If the waiver is denied, the Commission may reveal the identity of the public
employee who requested the waiver only if the employee authorizes public disclosure or the
Commission has cause to believe that the employee has engaged in the conduct for which the
waiver was sought.

In 1999, the Commission granted one waiver and denied one. The granted waiver is set forth

in Appendix B.  The denied waiver is presented as an advisory opinion in Appendix A.



INVESTIGATIONS

Under Section 19A-9 of the Ethics Law, the Commission may investigate, on its own
initiative, any matter the Commission believes may constitute a violation of the Ethics Law
or of any of those related provisions of the Board of Appeals or Procurement laws that the
Commission enforces, if the Commission finds in writing that an investigation is necessary to
resolve the matter.1  The Commission may authorize its staff, the County Attorney, special
counsel or another person retained by the Commission to conduct the investigation. The
Commission must not actively participate in any investigations.

An investigator acts under the authority of the Commission and may require any
person to:

(1) respond under oath to written questions within 30 days;

(2) produce verified copies of records within 30 days; and

(3) on 15 days notice, attend a deposition to answer the investigator's questions
under oath.

The investigator must disclose to the person from whom information is sought the
general nature and purpose of the inquiry .If the person refuses to cooperate with the
investigation, the investigator may seek a court order compelling compliance.

All investigations are conducted confidentially. The investigator must give The
Commission a confidential written report of the factual findings, sources of information and
the identity of each person providing information. The Commission may file, on its own
motion, a complaint based on a report received from an investigator, if the complaint is filed
within the time limits established by law.

                                                
1 §§ 2-109, 11B-51, and 11B-52(a) of the County Code.



The following data concerning the Commission's investigation activities are:

Number of investigations pending from 1997 6

Number of investigations initiated in 1998 2

Number of investigations completed in 1998 3

Number of investigations pending from 1998 5



COMPLAINTS

Any individual may file a confidential written complaint with the Commission. A

complaint must allege facts under oath that would support a reasonable conclusion that a
violation occurred. The complaint must be filed within the later of two years after: (1) the

alleged violation or (2) the date when the complainant learned of facts that would indicate a
violation occurred. Based on the facts provided by the complainant, the Commission may
request Commission staff, the County Attorney, special counselor any other person to

conduct an investigation.

If, in the Commission's opinion the complaint does not allege facts sufficient to state a

violation the Commission may dismiss the complaint. When a complaint is dismissed, the
Ethics Law requires that the Commission inform the subject of the complaint that the

complaint was filed and dismissed, but prohibits the Commission from disclosing the identity

of the complainant.

If, based on a complaint and an investigative report, the Commission finds reasonable
cause to believe that a violation has occurred, the Commission must hold either an
adjudicatory hearing or dispose of the matter by consent order.

In 1998, the Commission received seven sworn complaints. Of these, four are under

investigation; two were dismissed for lack of cause; and one was investigated and resolved by

consent order.



ADJUDICATORY HEARINGS

If the Commission holds an adjudicatory hearing, the Commission must:

(1) give the subject of the complaint a copy of the complaint, including the identity
of the complainant; and

(2) give the subject of the complaint copies of those portions of approved minutes

of the Commission relating to the complaint, and any report to the Commission

issued by the investigator .

The Commission may:

(1) issue summonses and subpoenas to compel attendance at a hearing;

(2) require any person to produce records at a hearing; and

(3) administer oaths or affirmations to witnesses.

The subject of the complaint and the County are the parties to the hearing. Each party
may be represented by counsel and may present evidence and cross- examine witnesses. The
prosecutor may be an attorney in the County Attorney's office, or a special counsel. The
Commission may admit and give appropriate weight to evidence, including hearsay that
possesses probative value commonly accepted by reasonable and prudent persons.

Hearings are closed to the public, unless the subject of the complaint requests that it

be open.

The Commission must make written: findings of fact and conclusions of law based on
the record made at the hearing. If the Commission finds that no violation occurred, the
Commission must dismiss the complaint.



If the Commission dismisses a complaint without holding a hearing or after holding a

closed hearing, the Commission may not release to the public the identity of the subject of the
complaint, the complainant, or any witness.

If, however, the Commission: finds that a violation has occurred, the complainant and
the subject of the complaint must be promptly notified of the Commission's findings and
conclusions and the disposition of the complaint. The Commission must publicly disclose its
findings and conclusions, including the identity of the subject of the complaint, the
complainant and the witnesses.

If the Commission finds a violation, the Commission may:

(1) seek injunctive relief;

(2) proceed against the violator for a class A violation under the County
Code;

(3) seek an appropriate civil recovery;

(4) seek the imposition of disciplinary action, including termination of

employment, suspension of compensation or other disciplinary action;

(5) order the subject of the complaint to stop any violation; and

(6) issue a public or private reprimand.

The Commission may also refer to an appropriate prosecuting attorney any
information indicating that a criminal offence may have occurred.

No hearings were held in 1998.



LOBBYING

Any individual or organization must register as a lobbyist under the Ethics Law if
during the year that individual or organization:

Spends more than $500 or receives more than $500 to communicate with a
public employee to influence legislative action by a County agency; or

Spends more than $500 on meals, beverages, transportation, lodging,
services, special events or gifts to influence executive or administrative
action by a County agency.

In 1998, 102 lobbyists registered with the Ethics Commission and filed 167 lobbyist
activity reports. Appendix D contains a list of those who registered and those who tiled
lobbyist reports.



OUTSIDE EMPLOYMENT

The Ethics Law prohibits a public employee from engaging in any other employment
unless the employment is approved by the Commission.  The Commission may impose
conditions on its approval of other employment and may adopt appropriate procedures to
receive and decide these requests.  The procedures and policies for obtaining outside
employment approval are contained in Executive Regulation 32-97 (Appendix C).  A request
for approval of outside employment is confidential until the commission takes action on the
request.

In addition to the requirement for Commission approval of other employment
generally, an employee must not be employed by, or own more than one percent of, any
business that is regulated by the County agency with which the employee is affiliated; or
negotiates or contracts with the County agency with which the employee is affiliated. In
addition, an employee must not hold any employment relationship that would impair the
impartiality and independence of judgement of the employee, unless the Commission grants a
waiver.

The Commission received 689 requests for outside employment approval in 1998. All
were approved with two receiving special conditions. Attached as Appendix C is a list of
those approved without special conditions and a copy of each of the approvals that were
specially conditional.



FINANCIAL DISCLOSURE STATEMENTS

The Ethics Law requires that certain county employees and volunteers The Ethics
Law and a supplementing Executive Regulation specify, by employment position, who must
file a financial disclosure form, and whether their disclosure is public or confidential. The
forms are identical, however, the public forms may be viewed by the general public and
confidential forms may be reviewed only by authorized government personnel.

As of the date of this Report, the following persons must file a public financial
disclosure statement:

County Executive

County Council members
Chief Administrative Officer and Deputy Chief Administrative Officer Special
Assistants to the County Executive

Director and deputy director of each department, principal office, and office in the

County government
Members of the County Board of Appeals Members of the Ethics Commission
Members of the Merit System Protection Board
Persons appointed to serve in an acting capacity in positions listed above Persons
designated by the County Executive under Method 2 Persons designated by the
County Council

The following persons must: file a confidential: financial disclosure form:

Asst. Chief Administrative Officers
Attorneys in the Office of the County Attorney
Hearing Examiners
Members of the Fire and Rescue Commission
Paid members of boards, commissions, and committees
Members of the Board of License Commissioner



Members of the Revenue Authority
Housing Opportunities Commission
Non-merit public employees and above minimum of pay grade 20
Any executive branch public employee whom the County Executive
Designates under method 21

Any legislative branch public employee designated by the County Council

Each public employee required to file an annual financial disclosure statement must
also file a statement (1) within 15 days after the employee begins employment in a
position required to file; and (2) before the employee terminates his employment with
the County and is in a position required to file.  A final paycheck will not be issued
until the employee has filed the required financial disclosure statement.

In 1998, 1131 persons filed FY97 Financial Disclosure Statement with the Ethics
Commission.  103 persons filed Public Financial Statements and 1028 persons filed
Confidential Financial Disclosures.

                                                
1 An Executive Regulation is currently being prepared to update the position to which these
requirements apply.



The Commission carefully reviewed the official’s letter and other correspondence
regarding this matter.

Based upon the information, the Commission determined that the Ethics Law did not
prohibit this official's participation in Phase I, i.e., the designation of Chevy Chase Village,
because neither the official nor his wife had an interest in that area that could be directly
affected by his participation. This conclusion was based upon an understanding that the two
phases were distinct and that the decisions in Phase I would not have a direct or binding
impact upon decisions in Phase II. In the event that the Commission's understanding was
incorrect, the official was advised to obtain a waiver from the Commission because Section
19A- 11(a)(1)(C) could prohibit his participation in Phase I.

Further, the Commission concluded that the official could not participate in any
deliberations, discussions or decisions regarding Phase n because his wife has an interest in a
property that could be directly affected by the decisions made m Phase II.



MONTGOMERY COUNTY ETHICS COMMISSION

ADVISORY OPINION

February 18, 1998

A County employee requested advice as to whether she may accept tickets from the
American Film Institute ("AFT") to attend an AFI awards dinner.

PERTINENT FACTS

As set forth in your memorandum the pertinent facts are as follows:

1. The County has selected AFI, pursuant to a competitive selection process, to
be the tenant and to program the Silver Theatre. That Theatre is the key
resource in the revitalisation of the Downtown Silver Spring Urban Renewal
Area.

2. The County and AFI currently are negotiating the Silver Theatre agreement.

3. To finalize the agreement, representatives of the County, including you, will
be attending a meeting of the Executive Board of AFI in Los Angeles.

4. AFI has requested that you attend an awards dinner on January 19, in order for
you to meet some of the other principals from the Los Angeles campus of AFI
and administrative personnel. The dinner is a cultural event and a fundraiser
for AFI.

5. The cost of a ticket for the awards dinner is $1,000. (The value of the dinner
ticket is $125; the remaining $875 is designated as a donation to AFI).

6. [One individual] would receive one ticket; [Another] would receive two
tickets (one for himself and one for his spouse).



APPLICABLE LAW

The Montgomery County Ethics Law prohibits a county employee from knowingly
accepting a direct or indirect gift from any individual or organization that the public
employee knows or reasonably should know:

* * *

(2) does business with the County agency with which the public employee is
affiliated;

(3) owns or operates a business that is regulated by the County agency with
which the public employee is affiliated; or

(4) has an identifiable economic interest that is different from that of the general
public, which the public employee may substantially affect in performing the
public employee's official duties.

Montgomery County Code, §19A-16(c)1 However, §19A-8(a) authorizes the Ethics
Commission, after receiving a written request, to grant to a public employee a waiver of the
prohibitions of this Chapter. . fit finds that:

1Subsection (c) does not apply to:
(1) meals and beverages under $50 per event or a higher amount, not to exceed

$100, that the Commission sets;

(2) ceremonial gifts or awards with a resale value of $100 or less, if the gift or
award commemorates an event or achievement associated with the public
employee.

(3) items of personal property, other than cash, worth less than $10; (4)
reasonable expenses for food, travel, lodging, and scheduled entertainment
of the public employee, given in return for the public employee's participation
in a panel or speaking at a meeting;

(4) reasonable expenses for food, travel, lodging, and scheduled entertainment
of the public employee, given in return for the public employee’s participation
in a panel or speaking at a meeting;

(5) gifts to a public employee who must file a public financial disclosure
statement under subsection 19A-17(a), if the gift:

(A) is a courtesy extended to the office; and

(B) consists of tickets or free admission for the employee and one guest to
attend a charitable, cultural. civic, labor, trade, sports, or political event,
including meals and beverages served at the event;

(6) any item that is solely informational or of an advertising nature, including a
book, report, periodical. or pamphlet, if the resale value of the item is $25 or
less;

(7) a gift to the employee or a member of the employee's immediate family if:

(A) the value of the gift is less than $150,and

(B) the gift is given for a wedding, graduation, birth of a child, or similar non-
recurring personal milestone;

(8)  gifts from a relative;

(9)  honoraria or awards for achievement; or



(1) the best interests of the County would be served by granting the waiver;

(2) the importance to the County of a public employee performing his or her
official duties outweighs the actual or potential harm of any conflict of
interest; and

(3) granting the waiver will not give a public employee an unfair advantage over
other members of the public.

WAIVER DECISION & ADVISORY OPINION

After considering the pertinent facts in the light of the applicable law, the Commission finds
that:

1. the tickets to the awards dinner have a market value of $I,OOO;

2. acceptance of free tickets from AFI would constitute receipt of a gift;

3. AFI does business with the County agency with which both [individuals] are
affiliated; 2 and

4. acceptance of the tickets from AFI is prohibited, absent a waiver.

After carefully considering the criteria for a waiver under §19A-8(a), the Commission
concludes, unanimously, that none of the criteria are met under the circumstances presented
by this request. Therefore, the Commission will not grant the requested waiver.

[The requestors also. ..asked if [they ] may attend the awards dinner as the guest of a
county employee who is permitted to accept such gifts under §19A- 16(d)(5). That section
provides that the prohibitions of subsection (c) do not apply to gifts to a public employee who
must file a public financial disclosure statement under subsection 19A-17(a), if the gift is a
courtesy extended to the office and consists of tickets or free admission for the employee and
one guest to attend a charitable, cultural, civic, labor, trade, sports, or political event,
including meals and beverages served at the event.

(10)     a specific gift or class of gifts which the Commission exempts from this Section
after    finding in writing that accepting the gift is not detrimental to the impartial conduct
of the business of a CO1Dlty agency.

2   AFI also has an identifiable economic interest that is different from that of the general public, which
you may substantially affect in performing your official duties.



The Commission [advised] that [the individuals] may attend the awards dinner as a guest of a
county employee who is permitted by §19A-16(d)(5) to accept two tickets to the awards
dinner. However, the Commission also notes that the employee who files the public financial
disclosure statement must report the acceptance of two tickets, each valued at $1,000, on his
or her statement. If [the individuals] attend the dinner as a guest of another employee, [they]
must provide a copy of this letter to that employee. Thereafter, that employee should transmit
a written acknowledgement stating that he or she has received a copy of this letter.



MONTGOMERY COUNTY ETHICS COMMISSION

ADVISORY OPINION

March 6. 1998

The Ethics Commission has been asked by an agency head for advice regarding a
firefighter's desire to enter into an agreement with The Laser Center for a discount on the cost
of laser eye surgery.

According to the information forwarded to the Commission, The Laser Center offered the
firefighter a considerable discount on the cost of laser eye surgery in return for: (I) any referrals the
firefighter might make to the Center after the surgery; and (2) participating in a "press interview"
concerning how corrective eye surgery had improved the firefighter's job performance with the
Montgomery County Department of Fire and Rescue Services.

The request implicated the following provisions of §19A-14 of the Montgomery
County Ethics Law regarding the use of the prestige of a county office"

(a) A public employee must not intentionally use the prestige of office for private gain
or the gain of another. Performing usual and customary constituent services, without
additional compensation, is not the use of prestige prohibited by this subsection.

(b) Unless expressly authorized by the Chief Administrative Office, a person must not
use an official County or agency title or insignia in connection with any private enterprise.

However, after receiving a written request, the Commission may grant a public
employee a waiver of the prohibitions of §19A-14 if it finds that:

(1) the best interests of the County would be served by granting the waiver;



(2) the importance to the County of a public employee performing his or her official
duties outweighs the actual or potential harm of any conflict of interest; and

(3) granting the waiver will not give a public employee an unfair advantage over
other members of the public.

The Commission determined that participation in an interview stating how the
corrective eye surgery improved job performing as a firefighter for Montgomery County
would constitute the use of the prestige of office contrary to the prohibition in §19A-14(a).
To engage in an interview of this kind would require that the firefighter: (1) apply for and
receive a waiver of §19A-14(a); and (2) is authorized by the Chief Administrative Officer to
use an official County or agency title or insignia in connection with the fulfillment of either
of his obligations under the agreement.



MONTGOMERY COUNTY ETHICS COMMISSION

ADVISORY OPINION

April 7, 1998

A member of the County Council staff requested advice regarding her participation as the
Council analyst on the Department of Health and Human Services ("DHHS ") budget and
programs in view of her husband' s "involvement" with the Family Therapy Institute of
Washington, D.C. (the "Institute"), an organization that has a contract with DHHS. In
particular, she asked:

1. For guidance on whether she may make recommendations to the Council regarding
County funds that the Institute receives or has a potential to receive;

2. If she may continue in her full role as analyst for the DHHS budget and programs if
her husband recuses himself from responsibilities at the Institute associated with
seeking and administering County funds; and

3. If there is any conflict of interest in her now reviewing those services that DHHS
negotiated with the Institute before her husband's new role at or relationship with the
Institute.

PERTINENT FACTS

As set forth in her letter, the pertinent facts are as follows:

1. She is a member of the County Council's central staff and its principal analyst for the
DHHS budget and programs generally, and the capital budget of the Montgomery County
Public Schools.

2. Prior to October 1, 1997, her husband rented space in Rockville from the Institute for use
in his private counseling practice. The relationship at that time was merely that of landlord
and tenant.

3 .In October 1997, the owner of the Institute requested that her husband take "an active role"
in the Institute's business, including help with expanding its services. For this work, the
Institute's owner provides her husband with free space in which to see his clients. In addition,
her husband is able to choose cases from those who call the Institute looking for therapy.



4. The Institute has a "non-profit arm" that contracts with the DHHS to provide
therapeutic services to juvenile sex offenders. The maximum compensation under the
current contract, which terminates on June 30, 1998, is $50,000.

5. If the Council appropriates the funds to continue this program, DHHS will request
proposals to award the contract on a competitive basis beginning July 1, 1998, and the
Institute or its non-profit arm may again be awarded the contract.

APPLICABLE LAW

The Montgomery County Ethics Law prohibits a public employee, unless permitted
by a waiver, from participating in any matter that affects, in a manner distinct from its effect
on the public generally, any property or business in which a relative has an economic interest,
if the public employee knows about the relative's interest. §19A-ll(a)(I)(C). A public
employee also must not participate in a matter if the public employee knows that any party to
that matter is a business in which a relative of the public employee has an economic interest-
§ 19A-11(a)(2)(B).

However, Sec. 19A-8(a) authorizes the Commission, after receiving a written request,
to grant to a public employee a waiver of the prohibitions of § 19A-11(a) if the Commission
finds that:

(1) the best interests of the County would be served by granting the waiver;

(2) the importance to the County of a public employee performing his or her
official duties outweighs the actual or potential harm of any conflict of
interest; and

(3) granting the waiver will not give a public employee an unfair advantage over
other members of the public;

CONCLUSION

After carefully considering the matter, the Commission advised that § 19A-ll
prohibited her from making any recommendation to the County Council regarding the
program or services that DHHS provides or may provide through the Institute or its non-
profit arm, including, but not limited to the funding of that program.

Furthermore, treating her letter also as a request for a waiver of that prohibition, the
Commission unanimously concluded that she did not meet the waiver requirements of
§ 19A-11.

Therefore, she must not participate in any manner in the analysis or making of any
recommendations regarding the program or services that DHHS provides or may provide
through the Institute or its non-profit arm.



MONTGOMERY COUNTY ETHICS COMMISSIONMON

ADVISORY OPINION

May 11, 1998

The Ethics Commission reviewed a letter from a former employee requesting a
waiver, if necessary, to accept employment with the Columbia Telecommunication
Corporation (CTC).

The requestor indicated the following pertinent facts:

1. During his former employment with Montgomery County, the requestor
significantly participated in the selection of CTC to provide cable television
consulting engineering services to Montgomery County, and in the negotiation and
administration of the ensuing contract with CTC.

2. During that same period, CTC also provided services to the Montgomery County
Department of Transportation and the Department of Information Services and
Telecommunications under other contracts in which the requestor had no involvement
of any kind.

3. In October 1997, CTC offered the requestor employment to provide technical and
administrative support to Montgomery County's Tower Committee, a group
established after the requestor left county service. That employment would not require
that the requestor provide any services in connection with the engineering consulting
services contract in which he had significantly participated as a county employee.

After a review of Ethics Law restrictions on the employment of former county
employees by county contractors,1and, applying those restrictions to the facts as set forth in
the requestor's original letter, the Commission advised that:

Although he had official responsibility on behalf of Montgomery County for the CTC
contract, §19A-13's l-Year Total Ban on any employment of him by CTC had expired
because it had been more than one year since he left the employ of

                                                
1 §19A-13 of the Montgomery County Code restricts the employment of a former county employee under either of two
circumstances. First there is a general one-year ban with respect to any employment for any purpose by a county contractor
under certain circumstances (the "1 Year Total Ban"). For one year after the effective date of termination from County
employment a former public employee may not enter into any employment understanding or arrangement (express, implied,
or tacit) with any person or business that contracts with a County agency if the public employee significantly participated in
regulating the person or business or had official responsibility concerning a contract with the person or business (except a
non-discretionary contract with a regulated public utility) §19A-13(b).

Second, there is a ten-year ban on any employment with regard to specific matters (the "10 Year Partial Ban"). A
former county employee is prohibited from accepting employment or assisting any party, other than a County agency, in a
case, contract, or other specific matter for 10 years after the last date the employee significantly participated in the matter as
a public employee. §19A-13(a).



Montgomery County, Maryland. However, the 10- Year Partial Ban continued to apply to
him. In particular, the requestor is prohibited from accepting employment with CTC in
connection with its performance of the cable TV engineering consulting services contract,
and that prohibition will continue for a period of ten years from the date he left county
service.

Based on the requestor's representation that he will not be employed to assist CTC in the
performance of that contract, the Commission concluded that his proposed employment by
CTC is not prohibited by the Montgomery County Ethics Law, and therefore, no waiver is
required. Were it otherwise with respect to either the current contract or a new contract to
provide such services, the prohibition would apply, a waiver would be necessary, and, on the
facts submitted, the Commission would not grant a waiver. Although it determined that the
Ethics Law did not prohibit the proposed employment, the Commission cautioned that, in its
opinion, the ten year ban with respect to the engineering consulting services contract applies
to any and all forms of assistance, including, but not limited to, assisting in the preparation of
any claim under or extension of the current contract and any bid or proposal on a new
engineering consulting services contract with Montgomery County. The requestor was
advised that he may not, during the 10- year period, perform any service, directly or
indirectly, for CTC in connection with that contract or any successor contract. He also may
not, in the opinion of the Commission, disclose to CTC any confidential information
concerning a county agency that he acquired as a county employee or otherwise use
confidential information acquired as a county employee for his personal gain or that of
another.
(Montgomery County Code, §19A-15.)

After receiving and reviewing the Commission's advice and accepting employment
with CTC, the requestor informed the Commission in a March 25, 1998 letter, that in 1992,
on the advice of the County's Office of Procurement, all of the consulting contracts between
CTC and various County agencies, including the cable TV engineering consulting services
contract that he administered as a county employee, were combined into one contract
between CTC and the Cable Office that he formerly managed as a county employee.
Consequently, he requested that the Commission waive the 10-year ban of §19A-13(a)
because it would be impossible for him to perform any CTC work for the County without
providing those services under the consulting engineering service contract administered by
the Cable Office.

§ 19 A-S(c) of the Ethics Law authorizes the Commission" after receiving a written
request, to waive the 10-year ban imposed by §19A-13(a) if the Commission finds that:

(1) failing to grant the waiver may reduce the ability of the County to hire or retain
highly qualified public employees; or

(2) the proposed employment is not likely to create an actual conflict of interest.

When it grants a waiver, the Commission may impose appropriate conditions to fulfill the purposes of
the Ethics Law.  §19A-8(e).

Having reviewed the matter in light of the facts presented in his letter of March 25, 1998, the
Commission determined that the facts presented by the requestor did not meet the requirements for a
waiver under §19A-13(b). Therefore, his request for a waiver was denied



MONTGOMERY COUNTY ETHICS COMMISSION

ADVISORY OPINION

May 18, 1998

In October, 1997 a public official requested permission to accept outside employment,
to be performed at the official's home or in the Circuit Court Bar Library, as a law clerk for a
local solo practitioner. The Commission approved the request with the following conditions:

1. That the official not participate, as an outside employee, in any matter (litigation,
lobbying, counseling or other representation) involving:

(a) Montgomery County, MD;

(b) an officer, employee or unit of Montgomery County, 1ru; or

(c) any other public officer, employee, agent or agency funding, in whole or in part,
by Montgomery County, MD.

2. That the outside employer must implement administrative "walls" that would effectively
insulate the official from participating in such matters;

3. That, except as provided in § 19A-11(b)(1), the official not participate as a county
employee in any matter that affects the solo practitioner, either directly as a business
entity or indirectly in its representation of a client, unless the official applies for and
receives a waiver from the Commission with respect to the particular matter;

4. That there be compliance with all other applicable provisions of the Ethics Law;
including, by way of example but not limitation, the prohibition of the intentional use of
the prestige of the official's office for his private gain or that of another (§19A-14) and the
prohibition of the disclosure of confidential information (19 A -15).

On January 30, 1998, the official requested an opinion regarding his ability to work m
his outside employer's office. That office is leased to the solo practitioner by the law firm (the
"landlord firm"), whose attorneys practice before the public body on which the official serves
on a regular basis. In the January request, the official indicated that:



1. The arrangement with the landlord firm gives his employer access to the use of
duplication equipment, fax machines, the library and the receptionist for clients present in
the office, but not to answer the employer's telephone. This same access is available as
well to the public official.

2. Other than the lease, there are no financial arrangements between the solo practitioner and
the landlord: firm or their personnel.

3. The landlord firm and the official's employer refer clients to each other in cases of
conflict of interest or lack of expertise. In these matters the landlord firm and the
employer work as co-counsel; however, the official will not be involved in any such case.

4. The landlord firm and the official have agreed to avoid any discussion or participation in
the office relating to any matter which might be before the official's public body on which
the official serves or would be seen to be a potential conflict as well as implement
"administrative walls" to insulate the official from participation in such matters.

The Montgomery County Public Ethics Law is founded on the following express
legislative findings and statement of policy:

(a) Our system of representative government depends in part on the people
maintaining the highest trust in their officials and employees. The people have
a right to public officials and employees who are impartial and use
independent judgement.

(b) The confidence and trust of the people erodes when the conduct of County
business is subject to improper influence or even the appearance of improper
influence.

(c) To guard against improper influence, the Council enacts this public ethics law.
This law sets comprehensive standards for the conduct of County business and
requires public employees to disclose information about their: financial affairs.

(d) The Council intends that this Chapter except in the context of imposing
criminal sanctions be liberally construed to accomplish the policy goals of this
Chapter.

Montgomery County Code, §19A-2.



Section 19A-12(a) of the Ethics generally prohibits county employees, including the
official, from engaging in any other employment unless the employment is approved by the
Commission, and authorizes the Commission to impose conditions on its approval of such
other employment.

The Commission considered the information provided by the official.  However, in
light of the legislative findings and policy underlying the Ethics Law and the prohibitions on
conflicts of interest, the Commission determined that in order to avoid any actual, potential or
apparent conflict of interest, the official must recuse himself on every matter before the
public body of which he serves in which the landlord firm or any of its attorneys is involved.



MONTGOMERY COUNTY ETHICS COMMISSION

ADVISORY OPINION

June 10, 1998

A member of the Montgomery County Energy and Air Quality Committee (the
"Committee") asked the Commission for an advisory opinion, under §19A-7 of the
Montgomery County Ethics Law, on the question of whether he or his law firm is prohibited
from responding to a request for proposals (RFP) issued by the Department of Public Works
and Transportation (DPWT) for services to assist the County in addressing electric industry
restructuring. The requester also sought a waiver of any Ethics Law prohibition, if necessary.

Pertinent Facts

The requester provided the following pertinent facts:

1. The requester is an attorney with an area law firm.

2. The requester's firm is active in restructuring efforts in the
transportation and energy industries, including electric industry
deregulation. The requester's principal area of practice is energy law,
which includes gas and electric restructuring.

3. The requester has received a letter from DPWT, addressed to the firm
per his attention, in which DPWT stated that it is soliciting consultant
services for electric utility deregulation and invited the firm to respond
to an enclosed RFP.

4. The requester has been a member of the Committee since July 1997.

5. The Committee advises the Department of Environmental Protection
(DEP) and County officials on air quality and other environmental
matters, including electric restructuring matters.1

                                                
1 Although this statement may reflect accurately the Committee's activities thus far during the requester's tenure,
the Montgomery County Code provides for the Committee to assist the County Executive and the County
Council. See §18A-5 (a). See also §18A-8 (a) ("The Committee has the following duties: Advise the County
Executive and the County Council of the activities of the Committee in furthering the goals of this Chapter and
Chapter 3 . . . . .").



6. The requester is a member of the Committee's Task Force On Indoor
Air Quality, and his efforts as a member of the Committee have been
focused on indoor air quality.

7. During the requestor's tenure, the Committee has discussed electric
restructuring and indoor air quality, but not the need for, desirability,
scope or other aspects of hiring an outside consultant to assist the
County in electric restructuring matters.

8. DPWT anticipates that a roundtable discussion will commence in 1998,
and a pilot program will begin on July 1,2000.

9. Although the Committee advises the DEP and County officials on
electric restructuring matters, the advice does not and will not relate to
the scope, nature or implementation of any contract awarded in
connection with the RFP.

10. The requester has not, as a member of the Committee, participated in
the RFP process in any way, and the Committee will not have any
authority over the DPWT contract.

Applicable Law

The Energy and Air Quality Committee Law.

The Committee is a creation of§18A-5 of the Montgomery County Code:

There is hereby established an Advisory Committee on Energy and Air Quality to assist the
County Council and the County Executive in carrying out the purposes of this Chapter and
Chapter 3.  The Committee consists of 15 members appointed by the County Executive,
subject to confirmation by the County Council. One member must be designated by the
Executive and confirmed by the Council to serve as chair of the Committee. Appointees must
be citizens of the County who are technically knowledgeable and interested in energy and air
quality.

* * *



(b) Members of the Committee serve without compensation

Section 18A-8 of the Code gives the Committee the following duties

(a) Advise the County Executive and the County Council of the activities of the
Committee in furthering the goals of Chapter [18A - Energy Policy] and Chapter 3
[Air Quality Control];

(b) Develop recommendations to promote and implement immediate and long-range
energy consciousness in all segments of the community;

(c) Comment on or assist in developing programs to meet air quality standards and to
promote healthy indoor and outdoor air quality;

(d) Identify areas and methods to encourage voluntary participation in energy
conservation efforts and air quality improvements;

(e) Educate the public and private sectors about the efficient use of energy and its
direct benefits for improved air quality;

(f) Carry out such other duties as may be assigned from time to time by the County
Executive and the County Council to assist in fulfilling the purposes of this Chapter.



The Montgomery County Ethics Law.

The request implicated several provisions of the Montgomery County Ethics Law.
Section 19A-12 (b) prohibits a public employee from: (1) being employed1 by or owning
more than one percent of any business2 that negotiate or contract with the County agency 3

with which the public employee is affiliated; or (2) holding any employment relationship that
would impair the impartiality and independence of the public employee.4  For these purposes,
“public employee” includes “any person appointed by the County Executive or County
Council to a board, commission, committee, task force or similar body, whether or not . . . the
person is compensated for serving on the body . . .”5

Section 19A-11 (a) (1) (B) prohibits a public employee from participating, as a public
employee, in any matter that affects, in a manner distinct from its effect on the public
generally, any business in which the public employee has an economic interest.6

Section 19A-14 (a) prohibits a public employee from intentionally using the prestige
of his or her office for private gain or the gain of another.

                                                
1 “Employment or employ mean engaging in an activity for compensation.”  §19A-4 (g).
2 “Business means any for-profit enterprise, including a corporation, general or limited partnership, sole proprietorship, joint
venture, association, firm, institute, trust, or foundation.”  §19A-4 (b)
3 “County agency” includes “any board, commission, committee, task force, or similar body appointed by the County Executive
or County Council.”  §19A-4 9a) (2)
4 This prohibition is buttressed by §19A-13, which prohibits a former public employee from: (a) accepting employment or
assisting any party, other than a County agency, in a case, contract, or other specific matter for 10 years after the last date the
employee significantly participate in the matter as a public employee; and (b) for one year after the effective date of termination
form County employment, from entering into any employment understanding or arrangement (express, implied, or tacit) with
any person or business that contracts with a County agency if the public employee significantly participated in regulating the
person or business or had official responsibility regulated public utility).
5 §19A-4 (m) (3) (A).
6 “Interest” or economic interest means any source of income or any other legal or equitable economic interest . . . which is
owned or held, in whole or in part, jointly or severally, directly or indirectly.”  §19A-4 (j).



Section 19A-8 authorizes the Commission, after receiving a written request, to grant
waivers of these prohibitions if the Commission makes certain findings.

3. The Montgomery County Procurement Law.

Although the requester understandably inquired only about the inhibitions of the
Ethics Law, the request also implicates §IIB-52 (a) of the Montgomery County Procurement
Law. That law prohibits a contractor from employing certain public employees while having
a contract with the County:

Unless authorized by law or the Ethics Commission under Chapter 19 A,
a person while engaged in a procurement matter with the County must
not employ or offer to employ a public employee if the duties of the
public employee include significant participation in the procurement
matter. Public employee, employ, and significant participation as used in
this section are defined in Chapter 19A. 1

Conclusion & Advice

Applying the applicable law to the pertinent facts presented by the requester, the
Commission concluded:

1. A member of the Committee is a "public employee" for the purposes of the
County Ethics Law and the County Procurement Law;

2. However, because the Committee will play no part in the award or
administration of the consultant contract, the requester would not be an
employee of a "business" that contracts with the County agency with which
the requester is affiliated as a public employee and his duties as a member of
the Committee would not include significant participation in the procurement
of electric utility deregulation consultant services.

                                                
1 The Ethics Law defines significant participation as:

direct administrative or operating authority to approve, disapprove, or otherwise decide government
action with respect to a specific matter, whether the authority is intermediate or final, exercisable alone
or with others, and exercised personally or through subordinates. It ordinarily does not include program
or legislative oversight, or budget preparation, review, or adoption.

§ 19A-13 (c).



3. The facts presented did not suggest that the requester had or will use the
prestige of his office as a member of the Committee for his private gain or the
gain of another. Neither do they indicate that his private employment would
impair his impartiality and independence as a member of the Committee, as
long as he recuses himself from any Committee discussion or action regarding
electric utility deregulation if he or his firm obtain the consultant' s contract
with the County.

Therefore, the Commission advised the requester that neither the Ethics Law nor the
Procurement Law prohibited him or his firm from submitting a proposal in response to the
RFP for consultant services for electric utility deregulation and, if selected, entering into a
contract to perform those services. However, the requester also was advised that unless he
obtains a waiver he must recuse himself from any Committee discussion or action regarding
electric utility deregulation if he or his firm ultimately is awarded the contract.



MONTGOMERY COUNTY ETHICS COMMISSION

ADVISORY OPINION

June 10, 1998

An Associate County Attorney, who entered her appearance as co-counsel for
Montgomery County in the appeal of an action against a certain bank, asked the Commission
if the conflict of interest provisions of§19A-ll(a)(2)(H) of the Ethics Law prohibit her from
participating in the appeal because she maintains two bank accounts at and has two
outstanding loans with the bank.

Pertinent Facts

1. The requester entered her appearance as co-counsel on behalf of the County in a matter in
the Court of Special Appeals of Maryland in which the County seeks review and reversal
of an adverse decision of the Circuit Court for Montgomery County in a dispute between
the County and the bank.

2. The requester maintains two deposit accounts at the bank and has two motor vehicle loans
presently outstanding with the bank.

3. The income from the deposit accounts is less than $1,000 per year.

4. The loans do not constitute a source of income and do not have a mechanism for
alteration absent a payment default.

5. The outcome of the litigation will have no impact on either the deposit accounts or the
loans.

Applicable Law

The Montgomery County Code prohibits a public employee from participating in
certain matters if a creditor or debtor of the employee can directly and substantially affect an
economic interest of the public employee or a relative of the public employee:

(a) Unless permitted by a waiver, a public employee must not participate in:



* * *
(2) Any matter if the public employee knows or reasonably should know that any
party to the matter is:

            * * *

(H)  any creditor or debtor of the public employee or a relative if the
creditor or debtor can directly and substantially affect an economic interest
of the public employee or relative.

Montgomery County Code, §19A-ll. For the purposes of this provision, “interest or economic
interest” means “any source of income or any other legal or equitable economic interest,
whether or not subject to an encumbrance or a condition, which is owned or held, in whole or
in part, jointly or severally, directly or indirectly.”1

Conclusion & Advice

On the facts presented by the requester, the Commission concluded that the bank
cannot directly and substantially affect an economic interest of the public employee or a
relative of the public employee. Therefore, the Commission advised the requester that
§19A-ll (a) (2) (H) did not prohibit the requester from participating in the appeal.

                                                
1 Interest does not include, among other things, an interest in a time deposit or demand deposit in a financial
institution or in a money market fund with assets of at least $10,000,000;



MONTGOMERY COUNTY ETHICS COMMISSION

ADVISORY OPINION

July 21, 1998

The Ethics Commission received and considered a letter from a former employee
requesting a waiver, if necessary, to perform work on a County contract as an employee of
the contractor.

PERTINENT FACTS

1. The requestor resigned from Montgomery County employment in February 1998.

2. The requestor was employed by Montgomery County for twelve (12) years, the majority
of which the requestor served as Chief of Procurement Operations.

3. The last two years of employment with the county the requestor was assigned to the 800
MHz Public Safety Radio Project and did not work as Chief of Procurement Operations.

4. During the period of employment with Montgomery County as Chief of Procurement
Operations, the requestor was responsible for the administration of County contracts
which included a contract with KPMG in 1989 for the installation of the County's
automated procurement system and subsequent upgrade of both the procurement and
financial systems by KPMG in 1993. The contract with KPMG is still valid and KPMG
provides annual maintenance support.

5. KPMG has been advised that the County's Department of Finance intends for KPMG to
upgrade the County's financial system if funding is approved and the County and KPMG
successfully negotiate an amendment to the existing contract.

6. The requestor believes it is in the County's best interest to permit her to work on the
contract because she has an intimate knowledge of both the County's procurement office
operations and KPMG's purchasing software.



APPLICABLE LA W

Section 19A-13 of the Montgomery County Code restricts the employment of a
former county employee under two circumstances. First, there is a general one-year ban with
respect to employment of a former county employee by a county contractor under certain
circumstances (the " 1 Year Total Ban") .For one year after the effective date of termination
from County employment a former public employee may not enter into any employment,
understanding or arrangement (express, implied, or tacit) with any person or business that
contracts with a County agency if the public employee significantly participated in regulating
the person or business or had official responsibility concerning a contract with the person or
business ( except a non-discretionary contract with a regulated public utility). §19A-13(b).1

Second, there is a ten-year ban on employment with regard to specific matters (the
“10 Year Partial Ban”). A former county employee is prohibited from accepting employment
or assisting any party, other than a County agency, in a case, contract, or other specific matter
for 10 years after the last date the employee significantly participated in the matter as a public
employee. §19A-13(a).

The Commission is authorized to waive either of these prohibitions upon a written
request and under certain circumstances. In particular, the Commission may grant a waiver of
the proh1Ditions of subsection 19A-13 if it finds: (1) failing to grant the waiver may reduce
the ability of the County to hire or retain highly qualified public employees; or (2) the
proposed employment is not likely to create an actual conflict of interest. §19A-8(c). If the
Commission determines that a waiver should be granted, the Commission may impose
conditions appropriate to ful.fi11 the purposes of the Ethics Law and must disclose to the
public any waiver that it grants.

                                                
1 For the purposes of this law, significant participation means direct administrative or operating authority to
approve, disapprove, or otherwise decide government action with respect to a specific matter, whether the
authority is intermediate or final, exercisable alone or with others, and exercised personally or through
subordinates. It ordinarily does not include program or legislative oversight, or budget preparation, review, or
adoption.  §19A-13(c).



CONCLUSION

Although the requestor had official responsibility on behalf of Montgomery County
for the KPMG contract, she is not restricted by the 1-Year Total Ban because more than one
year has elapsed since she participated in the contract. However, the 10-Year Partial Ban
continues to apply to her with regard to the KPMG contract with Montgomery County, and
will continue for the remainder of ten years from the date she no longer participated in the
contract. In particular, although she may be employed by KPMG, she may not work on the
contract on which she significantly participated as a county employee.

The Commission cautions that, in its opinion, the ten year ban with respect to the
KPMG contract applies to any and all forms of assistance, including, but not limited to,
assisting in the preparation of any claim under or extension of the current contract and any
bid or proposal on a new contract with Montgomery County .The requestor may not, during
the 10 year period, perform any service, directly or indirectly, for KPMG in connection with
that contract or any successor contract. She also may not, in the opinion of the Commission,
disclose to KPMG any confidential information that she acquired as a county employee
concerning a county agency or otherwise use confidential information acquired as a county
employee for her own personal gain or that of another. Montgomery County Code §19A-15.



MONTGOMERY COUNTY ETHICS COMMISSION

ADVISORY OPINION

November 10, 1998

A manager in the Department of Permitting Services requested an advisory opinion on
whether she could serve on the Board of Directors of the Montgomery County Students
Construction Trades Foundation, Inc. Her request apparently was founded on the
understanding or concern that service on the Foundation's Board constitutes "other
employment" for the purposes of the Montgomery County Public Ethics Law, which
prohibits a county employee from engaging “in any other employment unless the
employment is approved by the Commission.”1

Pertinent Facts

The request provided the following pertinent information: 1) the Foundation is non-
profit foundation established by the Montgomery County Public Schools and local businesses
and professionals to promote vocational education; 2) members are not compensated; 3) the
Construction Trades program permits Montgomery County public school students the
experience of having a role in the development and construction of a sellable house; and 4)
all proceeds from the sales of the houses are returned to the program to cover its costs.

Applicable Law

If, as the Commission understands, members of the Foundation's Board are not compensated
for their service, membership on the Board does not constitute “other employment" and
therefore does not require approval by the Ethics Commission. 2  Nevertheless, attention is
called to the prohibitions set forth in the Conflicts of Interest provisions of the Ethics Law. In
particular, §19A-ll(a)(2) of the Ethics Law prohibits a public employee from participating in
any matter if the public employee knows or reasonably should know that any party to the
matter is any business in which the public employee is an officer, director, or trustee unless
the county employee applies for and receives a waiver by the Commission. 3

                                                
1 Montgomery County Code, §19A-12(a).
2 For Ethics Law purposes, “employment or employ means engaging in an activity for compensation," and
"compensation means any money or thing of value, regardless of form, including the sale or delivery of tangible
or intangible property, that an employer pays or agrees to pay for services rendered.”
3 There are exceptions to this prohibition. First. if a disqualification under subsection (a) leaves less than a
quorum capable of acting, or if the disqualified public employee is required by law to act or is the only person
authorized to act, the disqualified public employee may participate or act if he or she discloses the nature and
circumstances of the conflict. §19A-1l (b)(1). Second, subsection (a) does not apply to an administrative or
ministerial duty that does not affect an agency's decision on a matter. §19A (b) (2). Finally, subparagraph (a) (2)
(a) does not apply to a public employee who is an officer, director, or trustee of an organization, if the public
employee discloses the relationship, is not compensated by the organization, and has no managerial
responsibility or fiduciary duty to the organization, no authority to approve the organization's budget; no authority
to select any officer or employee of the organization; and no authority to vote on matters as a member of the
governing body of the organization.



Findings

Applying the applicable law to the pertinent facts presented by the requester, the
Commission concluded that although the requester did not need the Commission's approval
to accept the appointment, as a county employee, the requester must seek and obtain a waiver
before participating, as a county employee, in any matter m which the Foundation is a party.

Furthermore, although the requester may accept the appointment, care must be taken
not to violate the misuse-of-prestige-of-office provisions of §19A-14.  Those provisions
prohibit:

(a) a public employee from intentionally using the prestige of his or her office for
private gain or the gain of another;

(b) a person from using an official County or agency title or insignia in connection
with any private enterprise, unless expressly authorized by the Chief
Administrative Officer; and

(c) a public employee from using any County agency facility, property, or work time
for personal use or for the use of another person unless the use is generally
available to the public or authorized by a County law, regulation, or administrative
procedure.



Conclusion

In summary, the Ethics Law does not prohibit the requester from accepting
appointment to the Board of the Montgomery County Students Construction Trades
Foundation and does not require Commission approval of that service. However, depending
upon the authority of the Board, the requester may be required to refrain from acting as a
county employee on matters involving the Foundation, unless the requestor: first obtains a
waiver from the Ethics Commission with respect to a particular action or kind of action.
Furthermore, the prestige-of-office provisions will prohibit the use of the requester's office,
title or county time or resources to benefit the Foundation, absent appropriate authorization.



MONTGOMERY COUNTY ETHICS COMMISSION

ADVISORY OPINION

December 16, 1998

Pursuant to Section 19A-7 of the Montgomery County Public Ethics Law, 1 a department head
requested an advisory opinion on the following questions:

[W]hether a Montgomery County police officer may, consistent
with Montgomery County ethics law, write a letter to the editor in
which s/he identified him or herself as a Montgomery County
Department of Police Officer. If so, would the opinion of the
Ethics Commission be the same if the officer also identified him or
herself by rank?

APPLICABLE LAW

The pertinent provisions of the Montgomery County Ethics Law are Section
19A-14(a) and (b) of the Montgomery County Code:

(a) A public employee must not intentionally use the prestige of office for
private gain or the gain of another. Performing usual and customary
constituent services, without additional compensation, is not prohibited by this
subsection.

(b) Unless expressly authorized by the Chief Administrative Officer, a person
must not use an official County or agency title or insignia in connection with
any private enterprise.

From time to time, the Commission also promulgates regulations as appropriate;
however, there is no Ethics regulation pertinent to your questions.

ANALYSIS & OPINION

The emphasized language constitutes essential elements of the two Public Ethics Law
prohibitions in this area. Only the intentional use of the prestige of one's office for private
gain or the gain of another is prohibited. Similarly, only the unapproved use of an official
County or agency title or insignia in connection with any private enterprise is proscribed.
Absent such factors, the Ethics Law does not prohibit one from identifying himself as a
Montgomery County Police Officer, even by rank. in a letter to the editor or otherwise.

Of course, this advisory opinion is necessarily limited to the provisions of the Public
Ethics Law as applied to the general questions presented in your letter. The facts of a specific
situation could bring a letter to the editor within one of the Public Ethics Law prohibitions;
however, the Commission will not speculate about such facts. If you are concerned about a

                                                
1 Section 19 A -7 authorizes a department head to ask the Commission for an advisory opinion about the
meaning or application of Chapter 19 A to the employrnent -related conduct of any public employee supervised
by the department head.



specific situation, which you believe satisfies those requirements, you may seek another
advisory opinion based on specific factual allegations or file a complaint with the
Commission. In addition, other laws or regulations, such as personnel laws and regulations,
may prohibit such letters.  However, the restraints of other laws and regulations are beyond
the ken of this Commission, and we neither express nor intimate any opinion concerning any
law or regulation other than the Montgomery County Public Ethics Law.



MONTGOMERY COUNTY ETHICS COMMISSION

ADVISORY OPINION

December 16, 1998

A County official has requested an advisory opinion "regarding various potential
situations which might occur" as a result of his relationship with a law firm with which he
was affiliated.

FACTS PRESENTED

The official's letter presented the following material facts:

1. He is a partner in a law firm that was established in 1985.

2. The firm represents approximately 150 condominium and homeowner
associations throughout the Washington area, many of which are in
Montgomery County.

3. He intends to abandon his partnership interest in the law firm effective
December 31, 1998.

4. His current partner will reconstitute the partnership effective January 1, 1998,
with another attorney, who is no relation to the official but, coincidentally,
bears the same last name.

5. Commencing January I, 1999, the official will become “of Counsel” to the
new firm. In that capacity he will continue to service clients of the firm,
providing them “legal opinions and advice regarding various issues.” He will,
however, have no partnership interest in the new firm. His relationship will be
that of “an independent contractor working on a part time basis,” and he will
be paid by the firm on an hourly basis for work performed on behalf of the
firm's clients.

6. He will not represent any client before any Maryland or Montgomery County
government agency or quasi-judicial agency, or interact with the executive
branch of Montgomery County government on behalf of any client.

7. He will recuse himself "from voting on any matter in which the firm is
involved."



QUESTIONS PRESENTED

The official asked the Commission a number of questions regarding the application of
the Public Ethics Law to these facts. The first six concerned potential restraints on the acts of
his former partner and other members or employees of the new firm. The remaining questions
concerned his activities on behalf of the new firm and its clients.

With regard to the official's former partner and other members and employees of the
new firm, the official asked whether they may represent clients before the Montgomery
County Commission on Common Ownership Communities; the Montgomery County Board
of Appeals; the Maryland-National Capital Park and Planning Commission in connection
with any zoning changes or any other issue, including special exceptions; the County Council
in connection with land-use matters, e.g., zoning changes, master plans, etc., or any other
matter; and the County Council and the County Executive regarding legislation, e.g., storm
water management pond inspections and repairs. He also asked if they may represent clients
in attempting to obtain executive branch agency action, e.g., advocating for certain code
interpretations with the Department of Planning Services, lobbying for certain items such as
traffic lights adjacent to condo associations, etc.

With regard to the official's activities, he asked if he may, as an independent
contractor to the firm, continue to represent and advise clients on matters unrelated to
Montgomery County government--even though the firm also is representing the same client
before other Montgomery County agencies--so long as: (1) he is not involved in any such
matter; and (2) recuses himself from voting on any such matter.

APPLICABLE LAW

The questions the official raised implicated several provisions of the Montgomery
County Public Ethics Law, which is codified as Chapter 19A of the Montgomery County
Code, and Ethics Commission Regulation 32-97.

1. Conflicts-of-Interest Provisions.

The conflicts-of-interest provisions of the Public Ethics Law are set forth at
§19A-ll(a). In pertinent part, these provisions prohibit a public employee from participating
as a public employee in, among other things:



(1) any matter that affects, in a manner distinct from its effect on the public
generally, any business in which the public employee has an economic interest;

(2) any matter if he or she knows or reasonably should know that a party to the
matter is a business in which the public employee has an economic interest as an
employee; or

(3) any business or individual that is a party to an existing contract with the public
employee, if the contract could reasonably result in a conflict between private
interests of the public employee.

These provisions also prohibit a public employee from: (1) intentionally using the
prestige of his or her office for private gain or the gain of another; (2) disclosing confidential
information relating to or maintained by a County agency that is not available to the public;
or (3) using confidential information for personal gain or the gain of another. §§19A-14 (a)
and 19A-15 (a).

After receiving a written request, the Commission may waive any of these provisions
if certain standards are met. §19A-8.

2. Other Employment Provisions.

The Public Ethics Law. Section 19A-12 of the Public Ethics law contains a number of general
and specific restrictions on the "other employment" of public employees. Subsection (a)
generally prohibits a public employee, including the official, from engaging in any “other
employment” unless the employment is approved by the Commission. 1 If the Commission
approves the “other employment,” it may impose conditions on its approval Id.2 In pertinent
part, subsection (b) specifically restricts a public employee from holding any employment
relationship that would impair the impartiality and independence of judgement of the public
employee, unless the Commission grants a waiver under 19A-8(b). Subsection (c)(4) exempts
elected public employees from these restrictions “in regard to employment held at the time of
election, if the employment is disclosed to the Board of Supervisors of Elections before the
election. " After receiving a written and subject to statutory standards, the Commission also
may waive any of these provisions. §19A-8.

                                                
1 The Public Ethics Law defines the term public employee to include a member of the County Council, and
employment or employ to mean "engaging in an activity for compensation." §19A-4(g) and (m)(1).
2 Although you have not requested approval your "other employment' by the new firm, in view of your need for a
decision before January 1, 1999, the Commission is treating your letter as both a request for an opinion regarding
potential conflicts-of-interest and a request for approval of your other employment.



b. The Outside Employment Regulation. The “other employment” provisions of the
Public Ethics Law are supplemented by an Outside Employment Regulation of the
Commission. 1  In pertinent part, the Regulation prohibits county employees, including the
official, 2 from being “employed by or having any economic interest in any business subject to
the authority of or doing business with the county agency or department for which they
work.”¶4.4. The Regulation also authorizes the waiver of its provisions in accordance with
the criteria established in §19A-8 of the Code.¶4.13.

3. Underlying Policy and Liberal Construction of the Public Ethics Law.

Both the "other employment" and "conflicts-of-interest" provisions are expressly
intended to be "liberally construed" to accomplish the policy goals of the Public Ethics Law.
§19A-2(d). Those goals are embodied in "legislative findings and statements of policy" set
forth at subsections (a), (b) and (c) of §19A-2:

(a) Our system of representative government depends in part on the people
maintaining the highest trust in their officials and employees. The people have
a right to public officials and employees are impartial and use independent
judgement.

(b) The confidence and trust of the people erodes when the conduct of County
business is subject to improper influence or even the appearance of improper
influence.

(c) To guard against improper influence, the Council enacts this public ethics law.
This law sets comprehensive standards for the conduct of County business and
requires public employees to disclose information about their financial affairs.

Violations of the Public Ethics Law are subject to various civil and criminal sanctions.
§§19A-27-32.

                                                
1 The current regulation is Regulation 32-97, which was approved by County Council Resolution 13-1134.
2 For purposes of this Regulation, county employee means "[a]ny person, including elected or appointed officials
(unless excepted in context) who is compensated in whole or in part by the Montgomery County Government or
the Revenue Authority, Housing Opportunities Commission. Board of License commissioners, independent fire
department or rescue squads.” ¶2.2.



ANALYSIS & ADVISORY OPINION

The conflicts-of-interest provisions of the Montgomery County Public Ethics Law do
not proscribe the independent activities of the outside employers of individuals who also are
public employees.1 Therefore, the requester's public office does not prevent any member or
other employee of the new firm from representing clients before the Montgomery County
Commission on Common Ownership Communities, the Montgomery County Board of
Appeals, the Maryland-National Capital Park and Planning Commission, the County Council,
or in attempting to obtain executive branch agency action of any kind.

Nor do the conflict-of-interest provisions limit the official's activities as a private
employee. His activities as a public employee, however, are limited by those provisions. He
may not participate as an official in any matter if he knows or reasonably should know that
the firm is a party to the matter or represents a party to the matter. For these purposes,
participation includes more than just voting. It reaches any action of any kind as a public
official. For example, it not only precludes him from participating in a hearing on the matter,
but also prohibits him from discussing any aspect of the matter with his colleagues, staff or
any other Montgomery County official or employee. His recusal from the matter must be
complete and total.

The conflicts-of-interest provisions of the Public Ethics Law also prohibit him from
“intentionally using the prestige of his office for private gain or the gain of another,”2 and
from disclosing confidential information (relating to or maintained by a County agency) that
is not available to the public or using confidential information for personal gain or the gain of
another.

Although the conflicts-of-interest provisions do not limit his activities as a private
employee, the “other employment” provisions of the Public Ethics Law do. In particular,
these provisions prohibit him from engaging in any “other employment' unless it is approved
by the Commission, and that approval may contain conditions.3 Furthermore, because the
Public Ethics Law defines the term employment or employ to mean “engaging in an activity
for compensation,” this “other employment” approval requirement and its conditions apply
whether the “other” relationship technically is, at common law, an employer/employee
relationship or an independent-contractor relationship.

                                                
1 § 19A-12(d) prohibits a person from knowingly employing a public employee unless the Commission approves it
or the other employment restrictions do not apply, and § 19A-14(f) prohibits a person from influencing or
attempting to influence a public employee to violate the Public Ethics Law.
2 “Performing usual and customary constituent services, without additional compensation, is not prohibited by this
subsection."
3 Subsection (c)(4) excepts "an elected public employee in regard to employment held at the time of election, if
the employment is disclosed to the Board of Supervisors of Elections before the election. Because your
relationship with the new firm did not exist at the time of your recent election, the exception set forth at
Subsection does not apply.



The Commission also considered the Ethics Regulation's mandate that county
employees not be employed by or have an economic interest in any business doing business
with the county agency or department for which they work. At first blush, this prohibition
might appear to be broad enough to prohibit an official from being employed by a law fim1
that represents clients before the public body on which the official sits. The phrase "doing
business with" is however, defined for the purposes of the Public Ethics Law. §19A4(e)
defines the term to mean:

(1) being a party with a County agency to transaction that involves at least $1,000
during a year;

(2) negotiating a transaction with a County agency that involves at least $1,000
during a year; or

(3) submitting a bid or proposal to a County agency for a transaction that involve
at least $1,000 during a year .

Because this definition limits the phrase to transactions with county agencies,
representing clients before a public body is not “doing business with” the public body, as that
phrase is defined for the purposes of the Public Ethics Law. Therefore, the official's
employment by the new firm is not proscribed by the Regulation.

In sum, in order to engage in the relationship described, the official must: (1) obtain
the approval of the Commission; (2) comply with any conditions the Commission places on
its approval of that "other" employment; and (3) refrain from the activities prohibited by the
conflicts-of-interest provisions of the Public Ethics Law.

OTHER EMPLOYMENT APPROVAL

Based on the facts as presented in his letter, the Commission has approved the
official's employment by the new firm in the capacity stated, subject to: (1) the attached
General Supplemental Conditions; and (2) the following special conditions:



Special Conditions

1. He must not participate, as an employee of or independent contractor with the ~ in any
matter (litigation, advice, research or other kind) involving:

(a) Montgomery County, Maryland;

(b) any officer, employee or unit of Montgomery County, Maryland; or

(c) any other public officer, employee, agent or agency funded, in whole or in
part, by Montgomery County, Maryland.1

2. He must not advise, represent or otherwise participate in providing any legal service to or
on behalf of a client on any matter at the same time the firm is advising, representing or
otherwise providing legal services to or on behalf of that client in connection with any
matter that is or will come before the public body of which he is a member or any other
officer, employee, agent or unit of the legislative branch of Montgomery County,
Maryland;2

3. Except as provided in §19A-11(b)(1) of the Public Ethics law,3 the official may not
participate as a county employee in any matter that affects the firm, either directly as a
business entity or indirectly in its affects the firm, either directly as a business entity or
indirectly in its representation of a client, unless he applies for an receives a waiver from
the Commission with respect to the particular matter; and

4. He must require the firm to erect appropriate administrative “barriers” that effectively
insulate him from every matter in which his participation is prohibited by one or more of
these special conditions.

                                                
1 This restriction does not apply to litigation in the Circuit Court for Montgomery County not involving (1)
Montgomery County, Maryland; (2) any officer, employee, agent or unit of Montgomery County, Maryland; or (3)
any other public officer, employee, agent or agency funded, in whole or in part, by Montgomery County,
Maryland.

2 This special condition does not prohibit you from providing legal services to or on behalf of clients whom the
firm is advising, representing or otherwise serving before any county official, employee or unit not in the
legislative branch of the Montgomery County government, or any bi-county or state official, employee, or agency
funded, in whole or in part, by Montgomery County, Maryland, so long as the services you provide are wholly
unrelated to the "county" matters being handled by the firm.

3 §19A-11(b)(1) permits a disqualified public employee to act “[i]f a disqualification under subsection (a) leaves
less than a quorum capable of acting, or if the disqualified public employee is required by law to act or is the only
person authorized to act, and the disqualified public employee...discloses the nature and circumstances of the
conflict."



This approval of the "other employment" described in his inquiry does not constitute a
waiver for the purposes of the conflicts-of-interest provisions of the Public Ethics Law or for
any other purpose.1  Thus, he must continue to comply with all other applicable provisions of
the Public Ethics Law, including, by way of example but not limitation, the prohibition of the
intentional use of the prestige of his office for his private gain or that of another (§19A-14)
and the prohibition of the disclosure of confidential information (§19A-15). If particular
circumstances arise that require a waiver and appear to meet the appropriate standard, he may
request a waiver.2

                                                
1 As generally approved and conditioned, your relationship with the new firm does not require a waiver of
§19A-12(b) unless circumstances arise that, notwithstanding the general and special conditions and restrictions,
would impair your impartiality and independence with regard to a particular matter.

2 See, e.g., §19A-8 of the Public Ethics Law and §4.13 of Regulation 32-97.



Appendix B

Waivers



MONTGOMERY COUNTY ETHICS COMMISSION

WAIVER

Request by County employee Jane Lawton

February 6, 1998

The commission reviewed a request from the Montgomery County Cable
Administrator to waive § 19A -11 of the Ethics law to permit the administrator to participate
in the cable franchise negotiations between Montgomery County, Maryland, and Prime Cable
Corporation.

PERTINENT FACTS

According to the request:

1. Montgomery County was negotiating a renewal of its cable franchise and a transfer of the
franchise from Southwest Bell-Media Ventures to the Carlyle Group, the Sandier Group
and Prime Cable Corporation, etc.

2. The County's Cable Administrator is responsible for the administration of the County's
cable franchise agreement and it is necessary that the administrator participate in the
franchise negotiations.

3. The administrator had participated in the County's other two cable franchise transfers and
the knowledge gained from those dealings is valuable to the County's negotiations.

4. At a meeting of the franchise-negotiating group, a partner in the law firm of Hogan and
Hartson joined the group of attorneys working on behalf of the cable provider, Prime
Cable Corporation.

5. The estranged spouse of the administrator is a partner in the health practice group of
Hogan and Hartson, a firm of over 500 lawyers. The partner representing Prime Cable
Corporation is in the firm’s communications group. They do not work on any matters
together.



6. The administrator has been separated from the spouse for four years. All separation
agreements have been finalized regarding financial interests and obligations of the parties.

7. In 1993, when the County's cable franchise was transferred from Hauser Communications
to Southwest Bell-Media Ventures, Hauser Communications was represented by Hogan
and Hartson and the administrator served as Special Assistant to the County Executive.
The Ethics Commission granted a waiver to the administrator in order to permit
participation in those negotiations.

APPLICABLE LA W

In pertinent part, the conflict of interest provisions of the Montgomery County Ethics
Law prohibit a public employee from participating in any matter that affects, in a manner
distinct from its effect on the public generally, any business in which a relative of the public
employee has an economic interest unless permitted by a waiver. Montgomery County Code,
§ 19A-ll (a) (1) (C). A public employee also is prohibited from participating in any matter if
the public employee knows that any party to that matter is a business in which a relative of
the public employee has an economic interest. §19A-11 (a) (2) (B).1

§19A-8 (a) authorizes the Commission, after receiving a written request, to grant a
public employee a waiver of the provisions of §19A-11, if it finds that: (I) the best interests of
the County would be served by granting the waiver; (2) the importance to the County of a
public employee performing his or her official duties outweighs the actual or potential harm
of any conflict of interest; and (3) granting the waiver will not give a public employee an
unfair advantage over other members of the public.

WAIVER DECISION

The Commission, one member abstaining, found that §19A-ll prohibited the
administrator from participating in the cable franchise negotiations without a waiver.
However, the Commission also found that the administrator met the waiver requirements of
§19A-8 (a), i.e., the best interests of the County would be served by granting the waiver, the
importance to the County of the administrator performing official duties outweighs the actual
or potential harm of any conflict of interest, and granting the waiver will not give the
administrator an unfair advantage over other members of the public.  Therefore, the
Commission granted a waiver from the conflict of interest provisions of §19A-ll.

In particular, the Commission bases its decision upon: (1) the administrator's unique
qualifications to participate in cable franchise matters; (2) the absence of any personal
involvement by the administrator's spouse in cable matters; (3) the "final" nature of the
separation arrangements with the estranged spouse; and (4) the attenuated connection

                                                
1 For the purposes of Ethics Law, "relative" includes the public employee's spouse. §19A-4 (n) (1).



between the administrator's income and any financial benefit that the spouse might receive
from Hogan and Hartson's representation of the cable company.



MONTGOMERY COUNTY ETHICS COMMISSION

WAIVER

Request by County employee Duc Duong

February 27, 1998

The Ethics Commission has reviewed a request from an employee for permission to
accept an employment offer with the High Technology Council (HTC) of Maryland after
taking an early retirement offer.

PERTINENT FACTS

The following information was offered in support of the request

The employee is an Assistant Director and Chief of Business Retention in the
Department of Economic Development with primary responsibility for developing and
implementing programs aimed at facilitating business expansion and attraction, including the
technology business incubator (MCTEC) which the employee helped to initiate in 1992.

As a public employee, responsibilities in connection with the MCTEC initiative were
as follows:

1. Developed the business plan to establish MCTEC and requested County
funding for it;

2. Negotiated the lease to locate MCTEC at its current address;

3. Drafted the agreement, between the Department of Development and the HTC,
under which the HTC manages MCTEC;

4. Served on the MCTEC Advisory Board selecting applicants for the incubator
program;

5. Reviewed MCTEC financial reports; and

6. Work on the expansion of MCTEC.

In October 1997, you were solicited by the HTC to the position of Director of
Industry Networks and Initiatives, which involves the following duties and responsibilities:



1. Managing the operations and activities of area high technology organizations and
networks;

2. Assisting network steering committees in developing positions and agendas for
legislative action;

3. Identify programs that networks might wish to undertake; and

4. Transitioning MCTEC into a permanent facility at the Shady Grove Life Sciences
Center.

APPLICABLE LAW

The Montgomery County Ethics Law restricts the employment of former county
employees as follows:

(a) A former public employee must not accept employment or assist any party, other
than a County agency, in a case, contract, or other specific matter for 10 years
after the last date the employee significantly participated in the matter as a public
employee.

(b) For one year after the effective date of termination from County employment, a
former public employee must not enter into any employment understanding or
arrangement ( express, implied, or tacit) with any person or business that contracts
with a County agency if the public employee:

(1) significantly participated in regulating the person or business;
or

(2) had official responsibility concerning a contract with the person or
business (except a non-discretionary contract with a regulated public
utility).

(c) Significant participation means direct administrative or operating authority to
approve, disapprove, or otherwise decide government action with respect to a
specific matter, whether the authority is intermediate or final, exercisable alone or
with others, and exercised personally or through subordinates. It ordinarily does
not include program or legislative oversight, or budget preparation, review, or
adoption.

Montgomery County Code, §19A-13



However, after receiving a written request, the Commission may grant a waiver of the
prohibitions of subsection 19A-13 if it finds that:

(1) the waiver is needed to ensure that competent services to the County are
timely and available;

(2) falling to grant the waiver may reduce the ability of the County to rule or
retain highly qualified public employees; or

(3) the proposed employment is not likely to create an actual conflict of interest.

Montgomery County Code, §19A-8(b).

WAIVER DECISION

Clearly, the employee significantly participated in a host of matters relating to HTC,
including drafting the agreement between HTC and the Department of Economic
Development under which the HTC manages MCTEC. Therefore, the employee would be
prohibited from accepting the proposed employment unless the Commission waived the
prohibition of §19A-13.

However, because the HTC, although not an agency of county government, is a non-
profit entity created by the County to serve as a partner with high technology businesses in
the County and to promote County interests, the Commission concluded that the employee's
proposed employment by HTC was not likely to create an actual conflict of interest. To the
contrary, the new position, in many ways, would be so consistent with his former public
duties as to be virtually a continuation of that employment.

After careful consideration of the law, as regards this particular case, the Commission
granted a waiver of the provisions of §19A-13.



MONTGOMERY COUNTY ETHICS COMMISSION

WAIVER

Requested by former employee Robert Hunnicutt

June 10, 1998

A former public employee sought a follow-up advisory opinion and, if necessary, a
waiver in connection with his employment by Columbia Telecommunications Corporation
(CTC) to provide services under its cable TV engineering consulting services contract with
Montgomery County.

Pertinent Facts

The requestor's initial request did not indicate that he would be providing services in
connection with a matter in which he had significantly participated as a public employee.
Therefore, the Commission had previously advised that he did not need a waiver to become
an employee of CTC or to provide services to Montgomery County, as long as he did not
represent CTC in any matter in which he had significantly participated as a Montgomery
County employee. Following receipt of that written advice, he advised the Commission of his
need to participate in the full range of consultant services being provided by CTC under its
cable T .V. engineering consulting services contract with Montgomery County, some of
which were in connection with matters in which he had significantly participated as a
Montgomery County employee. Therefore, he requested a waiver of §19A-13(a). The
Commission denied the request and, subsequently, he asked the Commission to reconsider
the denial. In support of his request for reconsideration, he submitted further documentation
and appeared before the Commission.

Applicable Law

Section 19A-13(a) of the Ethics Law prohibits a former public employee from
accepting employment or assisting any party, other than a County agency, in a case, contract,
or other specific matter for 10 years after the last date the employee significantly participated
in the matter as a public employee.1  However, Section 19A- 8(c) of the Ethics Law also
gives the Commission the discretion, after receiving a written request, to waive that
prohibition if the Commission finds either: (1) that failing to grant the waiver may reduce the
ability of the County to hire or retain highly qualified public employees; or (2) the proposed
employment is not likely to create an actual conflict of interest.2

                                                
1 Montgomery County Code, § 19A-13 (a).
2 § 19A-8 (c).



Conclusion and Decision

After carefully reviewing his request for reconsideration and the documents and
statements he has offered in support, the Commission has decided that because the interests
of CTC and the County with respect to the specific services he is to provide are virtually
identical, his participation is not likely to create an actual conflict of interest.1  Therefore,
exercising its discretion under §19A-8, the Commission hereby grants a waiver of the ten-
year ban and permits him to provide services in the performance of the CTC/Montgomery
County cable T.V. engineering consulting services contract on those matters on which he
previously significantly participated as a Montgomery County employee.2

                                                
1 The Commission notes that the timing of the disclosure of this need to participate in matters in which the requestor previously
had significant participated as a public employee made the Commission’s decision to exercise its waiver discretion a much
closer question than it need have been.
2 The Commission also cautions that this waiver is based in large measure on the unique circumstances presented, and is not
precedent for generic waivers for consultants’ employees.  Each waiver request must and will be decided on the particular facts
presented.
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