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OVERVIEW

In April 2005, the County Council adopted Bill 23-04 to establish the Local Small Business Reserve Program
(LSBRP). The legidative intent of the new program was to enhance the business climate for County-based small
businesses and broaden the pool of local small businesses doing business with the County. The law:

e Authorized a process for reserving County contracts for bidding only by local small businesses.
e Required all County departments to award 10% of eligible contract dollars to local small businesses.

e Exempted certain procurements from the 10% requirement, e.g., single procurements greater than $10
million; pre-existing contracts; contracts for which there are no qualified local small businesses.

The legidation and an accompanying Executive Regulation also set eligibility criteria for loca small
businesses, which included a maximum number of employees (by type of business) and maximum gross sales.

In March 2009, as part of the County Executive s Economic Assistance Plan, the Council approved changes to
the parameters of the LSBRP. The program amendments increased the size limits for local small businesses and
doubled (from 10-20%) the percent of eligible contract dollars that each department must award to local small
businesses. In addition, the Director of the Department of General Services must now approve exemptions from
the program based on the reason that there is no qualified local small business available.

Theinitia law creating the L SBRP established a program sunset date of December 31, 2009. The amendmentsto
the law enacted earlier this year (Bill 3-09) extended the sunset date for the program to December 31, 2012.

PROGRAM RESULTS

In FY 07, LSBRP vendors received contracts worth atotal of $11.5 million, or 19.2% of eligible contract dollars.
In FY 08, LSBRP vendors received contracts worth $11.8 million, or 14.8% of eligible contract dollars.

FYO7 FY08
Value of County Contracts $in $in
millions AEIEl millions AEel
Total Amount Eligible for LSBRP $59.6 100% $380.1 100%
Portion Awarded to L SBRP Vendors $115 19.2% $11.8 14.8%

These data demonstrate that the County Government met the statutory requirement to award at least 10% of
eligible contract dollarsto local small businesses. However, the following facts suggest that compliance with the
10% procurement goal does not trandlate into an overal finding that the LSBRP met the legidative goals
identified when the program was established.

Only afraction of eligible local small businesses registered to participate. Between January 2006 and June
20009, atotal of 1,540 local small businesses registered with the program. This represents only a fraction of the
more than 20,000 businesses in the County that meet the program s eligibility criteriafor the program.

Almost all of the contract dollars awarded to L SBRP vendors resulted from regular procurements, not
the contract reserve process. In FY 07, only 1.2% of the $11.5 million in contracts awarded to L SBRP vendors
resulted from use of the contract reserve process; in FY 08, the value of contracts awarded through the reserve
process increased dlightly, but still only to 3.1% of the total $11.8 million awarded to L SBRP vendors.

More than 90% of the County Government stotal contract spending was exempted from the LSBRP. In
FY 07, $959.5 million, or 94% of the County Government s approximately $1 billion in contract purchases, was
exempted from the LSBRP. In FY 08, the amount exempted was $904.8 million, or 92% of the total. The three
most commonly cited reasons for exempting contracts were: the contract was in place before the LSBRP was
established; no local small business was deemed qualified; or that the contract was awarded non-competitively.
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PERSONNEL AND OPERATING COSTS

Since 2005, three different offices have been responsible for administering the LSBRP. The program was
initially assigned to the Department of Economic Development. In January 2008, the program was transferred to
the Office of Procurement. In July 2008, responsibility for LSBRP was transferred again, this time to its current
location in the Department of General Services Office of Business Relations and Compliance.

The primary staff activities associated with managing the program are conducting outreach to the business
community; assisting contract administrators across County Government to identify contracts for reserved
bidding by local small businesses; collecting program data; and compiling the annual report to the Council.

Over the past three years, the cost of personnel and operating costs dedicated to managing the L SBRP has ranged
from $209K to $362K. These estimated costs do not include the staff time spent by contract administrators
across al other County Government departments to implement the program.

Personnel and Operating Costs of Administering the Local Small
Business Reserve Program, FY07-FY 10

FY10
FYO7 FYO08 FY09 (Budgeted)
$240,000 $209,000 $362,000 $211,000

FEEDBACK FROM THE BUSINESS COMMUNITY AND COUNTY GOVERNMENT STAFF

OLO sonline survey of local small businesses and interviews with representatives of the business community
evidenced support for the concept of the LSBRP, but disappointment with how the program has worked in
practice. In particular, small business owners had expected that LSBRP would result in more opportunities to
bid on reserved contracts and that these contracts would be worth higher amounts. Also, business owners
thought that attention should be paid to better matching available vendors with the County s purchasing needs.

OLO interviewed contract administrators who implement the LSBRP in 13 County Government departments.
Although most departments had met the program target of purchasing 10% from local small businesses, contract
staff expressed some concern about meeting the new 20% requirement. The most common reason given for not
reserving more contracts through the L SBRP was the limited vendor pool. Contract administrators also voiced
frustration with the L SBRP database, describing it as confusing and difficult to work with.

CHALLENGESTO DETERMINING PROGRAM EFFECTIVENESS

The following factors made it difficult for OLO to make a final determination about the effectiveness of the
Local Small Business Reserve Program.

e Absence of data on all County Government procurements. To date, the County has only collected
data on awards to local small businesses on contracts affected by the LSBRP program. Because such a
large portion of al County Government contracts (90%) was deemed exempt from the LSBRP, it is not
known how much of the $900 million in exempt County Government contracts each year went to local
small businesses through the regular procurement process.

e Only two years of data combined with recent program changes. Earlier this year, Bill 3-09 made
significant changes to the parameters of the LSBRP program; it is premature to assess the impact of these
changes. Recently enacted program changes combined with the availability of only two full years of
program data (FY 07 & FY08) limit the ability to draw conclusions about program accomplishments.
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COMPARATIVE INFORMATION

The State of Maryland established a small business reserve program in 2004 that requires certain State agencies
to award 10% of contract dollars to small businesses. Reports on the results of the State s program show that, on
average, participating agencies have awarded about 6% of contract dollars to small businesses under this
program.

Although Montgomery County s Local Small Business Reserve Program was initially model ed after the State of
Maryland program, there are significant differences between the two programs:

The State program does not limit program eligibility to small businesses located in Maryland; in
comparison, the County s program only applies to small businesses |ocated in the County.

The State s eligibility requirements for businesses are based on both number of employees and gross
sales, while the County bases eligibility on either number of employees or gross sales.

The State program requires 10% of contract dollars spent by certain State agencies to be awarded to
small businesses; in comparison, (since the law was amended in 2009) Montgomery County S program
requires 20% of eligible contract dollars spent by all County departments.

The State program identifies one category of procurement as exempt from the program. In comparison,
the County Government s law identifies seven exemption categories.

OLO dso compiled information about small business procurement programs offered by the Federal Government
and other governmentsin the Washington, D.C. area. In addition to set-asides, programsincluded:

Price preferences for local small businesses;
Mandatory local small business subcontracting goals on contracts over a certain amount;

Reserving a contract solicited through the regular procurement process for local small businesses, if a
minimum number of qualified local small businesses bid on the contract; and

Reducing or waiving requirements for bonding or insurance to contract with otherwise-qualified local
small businesses.

GOALSOF THE LOCAL SMALL BUSINESS RESERVE PROGRAM

The table below summarizes the program’s goals, as currently found both in the legislative record and in the
legislation that established the Local Small Business Reserve Program.

L SBRP Program Goal Sour ce

Award at least 10 percent (now 20%) of “eligible” contract dollars for

goods, services, or construction to local small businesses. Legisiation

Enhance the competitiveness of County-based small businesses by
creating a separate market where small business can compete against each | Legidative Record
other rather than against larger firms for procurement opportunities.

Broaden the pool of local small vendors doing business with the County. Legislative Record

Encourage the County’s economic growth by enhancing the business

climate for local small businesses. Legislative Record
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Asreviewed in the report, the absence of comprehensive procurement data and recent changes to the structure of
the Local Small Business Reserve Program make it difficult to draw definitive conclusions about program
effectiveness. Further, even though the County Government exceeded the 10% target set for awarding eligible
contract dollars to local small businesses, other program results  the small number of registered businesses, the
large portion of contract exemptions, the rarely used reserve process raise questions about whether the
legidative goas of the program were accomplished.

OLO s recommendations for Council action focus on compiling the information needed to make informed
judgments about the effectiveness of the LSBRP and decisions about the future structure of the program, e.g.,
the contract reserve mechanism, mandated targets, criteriafor exemptions.

Recommendation #1:  Decide the future of the LSBRP based upon a complete picture of all County
Government purchases from local small businesses.

In the course of reviewing the Local Small Business Review Program, OLO found that a substantial gap of
knowledge exists about County Government purchases from local small businesses. Because 90% of the
County s procurement dollars were exempted from the LSBRP, the data tracked to date about the County
Government s purchases from local small businesses only reflects information on about 10% of the County s
contract purchases. Further the data do not take into account local small businesses that are hired as
subcontractors on larger County contracts.

OLO recommends that the Council s future decisions about the LSBRP be based on the full picture of the
County Government s procurements from local small businesses. OLO also recommends that the Council
reguest a companion report on the contracts awarded to locally-based non-profit organizations.

Recognizing that it will take some time to collect these data, OLO recommends that the Council ask the Chief
Administrative Officer to provide a report on al contract awards to local small businesses and locally-based
non-profits during FY 10 by November 30, 2010. OL O recommends asking the Executive Branch to incorporate
these data into the FY 10 annual report to the Council on the LSBRP.

Recommendation #2:  Explore strategies other than the contract reserve mechanism for accomplishing
the goals of the LSBRP.

LSBRP data for FY07 and FY 08 indicate that only a fraction of the County s procurement dollars awarded to
local small businesses was awarded through the process established for reserving contracts for local small
businesses. In other words, almost all (97-98%) of contract dollars awarded to local small businesses in FY 07
and FY 08 resulted from the regular (non-reserve) procurement process.

If the LSBRP program data for FY09 and FY 10 continue to evidence this same pattern of contract awards to
loca small businesses, then OLO recommends the Council either amend or €iminate the LSBRP contract
reserve process and consider aternative strategies for assisting local small businesses.

To enable an informed Council discussion about feasible alternatives to the contract reserve mechanism, OLO
recommends that the Council task the Chief Administrative Officer with exploring other strategies. OLO
recommends that the Council ask for a report back from the CAO on aternative program structures by
November 30, 2010, as an addendum to the report on al FY 10 procurements from local small businesses.

This document is available in aternative formats upon request.
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CHAPTER I. Authority, Scope, and Organization
A. Authority

Council Resolution 16-1047, FY 2010 Work Program for Office of Legislative Oversight, adopted July
21, 2009.

The origin of this evaluation assignment from the Council is the 2005 legislation that established the
Loca Small Business Reserve Program (LSBRP). Thislaw explicitly mandated that the Office of
Legidative Oversight conduct an evaluation of the L SBRP before December 31, 2009, the program’s
initial sunset date.

In March 2009, the Council adopted Bill 3-09, which amended the L SBRP and extended the program’s
sunset date to 2012. At that time, the Council indicated a continued interest in having OLO conduct a
program evaluation of the LSBRP by the end of this year.

B. Scope and Organization of Report
OLO’sevauation of the Local Small Business Reserve Program is organized as follows:

Chapter |1, Legidative History of the L ocal Small Business Reser ve Program, describes theinitial
2005 version of the law that established the LSBRP as well as the 2009 amendments and identifies the
major policy issues discussed by the Council during its deliberations on the legislation.

Chapter 111, Program Staffing and Major Activities, summarizes the staffing history of the LSBRP
and reviews mgjor program activities, including website and database management, program
administration, and outreach to the business community.

Chapter 1V, Local Small Business Reserve Program Results, presents data on businesses registered
for the LSBRP, procurement awards to local small businesses, and procurements that were exempt from
the LSBRP requirements.

Chapter V, Feedback from the Business Community and County Gover nment Staff, summarizes
input on program strengths and weaknesses obtained from the business community, registered LSBRP
businesses, and contract administrators in County Government departments.

Chapter VI, Comparative Information, describes the State of Maryland’s Small Business Reserve
Program and several other government procurement programs in the Washington D.C. areathat provide
contracting preferences to small and/or local businesses.

ChaptersVII and VIII present OLO’s Findings and Recommendations for Council action.

Chapter I X, Agency Comments, contains the written comments from the County’s Chief
Administrative Officer on the final draft of this report.

OLO Report 2010-4, Chapter | 1 December 8, 2009
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C. Methodology

Office of Legidlative Oversight staff members Jennifer Renkema and L eslie Rubin conducted this study.
The research for this report consisted of examination of County laws and regulations; Council
worksession packets; and data on the LSBRP provided by the Department of General Services,
Department of Technology Services, and Department of Economic Development. OLO also
interviewed County Government staff who have managed the program as well as contract administrators
in County Government departments who implement program requirements. In addition, OLO staff
interviewed members of the business community and surveyed businesses registered for the LSBRP to

obtain feedback on the program.
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CHAPTER 1. L egidative History of the Local Small Business Reserve Program

The Council enacted legislation in April 2005 to create the Local Small Business Reserve Program
(LSBRP). In March 2009, the Council approved amendments to the law as part of the County
Executive’s recommended Economic Assistance Plan. This chapter describes the legidlative history of
the program and identifies the major policy issues discussed by the Council when the LSBRP was
established.

Section A, The Local Small Business Reserve Program: Established in 2005 and Amended
in 2009, describes the 2005 legidlation that created the L SBRP and reviews the changes to the
program adopted earlier this year.

Section B, Issues Discussed by the Council, summarizesthe major policy issues discussed by
the Council during worksessions on the LSBRP legislation in 2005 and 2009.

A. TheLocal Small Business Reserve Program: Established in 2005 and Amended in 2009

The Council enacted Bill 23-04, Contracts and Procurement — Local Small Business Reserve Programin
April 2005. According to the legidative record, agoal of Bill 23-04 was to enhance the competitiveness of
County-based small businesses by creating a separate market where small businesses can compete against
each other rather than against larger firms for procurement opportunities. Additional goals stated in the
legidative record were to “broaden the pool of local small vendors doing business with the County and
encourage the County’s economic growth by enhancing the business climate for local small businesses.”*

The basic provisions of Bill 23-04 were modeled after a 2004 State of Maryland law, which requires
selected State agenciesto award at least ten percent of specific types of procurements to small
businesses.” Chapter VI (see p. 41) and Appendix A provide a comparison of Montgomery County’s
program to the State’s program.

Bill 23-04 and its accompanying Executive Regulation went into effect on January 1, 2006.% In sum,
the legislation:

o Permitted County Government departments to “reserve” (or set aside) solicitations for bidding
only by local small businesses,

« Required departments to award at least ten percent of “eligible* contract dollars for goods,
services, or construction to local small businesses;® and

» Required departments to post planned purchases valued between $5,000 and $25,000 on a
County website for five days before making a purchasing or contract decision.®

! Executive Regulation 21-05AM (approved by the Council under Method 2) [hereinafter “Exec. Reg. 21-05AM”]; April 12,
2005 County Council Worksession Packet: Agenda Item #8, Bill 23-04, Contracts and Procurement — Local Small Business
Reserve Program [hereinafter April 12, 2005 County Council Worksession Packet], p. 2

2Md. Code, State Finance and Procurement §§ 14-501 — 14-505

# Montgomery County Code § 11B-66 (2005), Exec. Reg. 21-05AM

* County Code § 11B-66 exempts certain types of procurements from the ten percent requirement.

°> Montgomery County Code § 11B-66 (2005)

® County Code § 11B-17A (a) (2005), Exec. Reg. 21-05AM § 5(h)(ii)(d)

OLO Report 2010-4, Chapter 11 4 December 8, 2009
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Earlier this year, County Executive Leggett proposed amending the LSBRP law as part of his Economic
Assistance Plan. In March 2009, acting upon the Executive’s recommendation, the Council approved
Bill 3-09, which doubled the portion of eligible contract dollars that County Government departments
must award to local small businesses from ten percent to 20 percent. In addition, the program
amendments increased the size limits for local small businesses, and changed the procedure for
exempting certain contracts from the L SBRP.

Definition of Local Small Business. The 2005 legislation identified four criteriathat distinguished a
“local small business” from other businesses. A local small business:

Generates a significant amount of economic activity in the County;

Is independently owned and operated;

Is not asubsidiary of another business; and

Meets criteria, size limits, and gross sales amounts established by ... regulations.’

oo

The Executive Regulation adopted for the LSBRP further defined criteria#1 and #4. A small business
“generates a significant amount of economic activity in the County”® if:

e Thebusiness hasits physical business location(s) only in the County; or

e The business has physical business |locations both in and outside of the County, and the
county-based |ocation(s) account for over 50 percent of the business’s total number of
employees, or over 50 percent of the business’s gross sales.’

The Executive Regulation for the L SBRP also defines the maximum “size” of asmall business— a
business qualifies when it meets either the criteriafor number of employees or for gross sales. The table
below lists the limitsinitially established in 2005 and the higher limits approved in 2009 as part of a
revised Executive Regulation promulgated to accompany the legislative changesin Bill 3-09.

Table2-1: “Local Small Business” Defined by Executive Regulation: 2005 and 2009

L SBRP Business Size Limits
Typeof Business | M L e | PreviovsaFisal vears
2005 Regulation | 2009 Regulation ]| 2005 Regulation | 2009 Regulation
Wholesale 15 30 $2 million $5 million
Retail 15 30 $2.5 million $5 million
Manufacturing 20 40 $7 million $14 million
Services 25 50 $2.5 million $5 million
Construction 25 50 $7 million $14 million

Source: Executive Regulation 21-05(AM) § 3; Executive Regulation 2-09 § 3

" Montgomery County Code § 11B-65(a) (2005)
& Montgomery County Code § 11B-65(a)(1) (2005)
° Exec. Reg. 21-05AM § 2(n)

OLO Report 2010-4, Chapter 11 5 December 8, 2009
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A business becomes indligible for the Program when it has received atotal of $10 million in County
contracts and received at least ten separate contracts after January 1, 2006.*°

Definition of “Eligible” Contract Dollars. As described above, the legidative intent of the LSBRP
was to expand procurement opportunities for local small businesses with the County Government. To
achieve this, the law requires County Government departments to award a designated percent of their
total contract purchasesto local small businesses. However, the law exempts certain types of contracts
and does not count those contracts toward a department’s total contract spending. As enacted in 2005,
the law establishing the L SBRP exempted:

o Contractsto which the LSBRP law did not apply because of a conflict with state, federal, or
local law or a grant requirement;

e Pre-existing contracts or extension(s) of pre-existing multi-year contracts,
o Non-competitively awarded contracts;

e Public entity or emergency procurements,

e Contracts granted awaiver by the Chief Administrative Officer;

e Any single procurement greater than $10 million; and

e Any procurement where no local small business was qualified or able to perform the
contract.™*

With respect to the final exemption listed above, the 2005 LSBRP law required this determination to be
made at the department level by the respective department directors. As part of the 2009 amendments to
the LSBRP law, the Director of the Department of General Services now must approve a department’s
claim that a procurement is exempt on the grounds that no local small businessis qualified to perform
the contract.

In 2005, the Council considered and rejected two additional exemptions — bridge contracts and contracts
with non-profit organizations. The legislative record indicates that the Council concluded that most
bridge contracts would qualify as an exemption for contracts with public entities* and many contracts
with non-profit organizations would qualify under the exemption for non-competitive procurements.

Reporting Requirements and Sunset Date. The LSBRP law requires the Executive Branch to submit
an annual report on the LSBRP to the County Council by November 30 of each year. The report must
include data on the number, type, and amounts of L SBRP awards, comparisons to the previous year, and
descriptions of outreach efforts to businesses.'*

19 Montgomery County Code § 11B-67(€) (2005)

™ Montgomery County Code § 11B-66(c) (2005); Montgomery County Executive Regulations 21-05AM § 4(c)

2 April 12, 2005. Meeting Transcript of the Montgomery County Council, p. 45, 71; Montgomery County Code § 11B-66(c)
3 April 12, 2005. Meeting Transcript of the Montgomery County Council, p. 35-38

4 During the April 12, 2005 Council worksession on Bill 23-04, Councilmember Knapp expressed concern that the business
community was not accessing information about County Government procurement opportunities. As aresult, he requested
that the Executive Branch report its marketing and outreach activities to the Council.

OLO Report 2010-4, Chapter 11 6 December 8, 2009
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The 2005 law established a sunset date for the LSBRP of December 31, 2009 and required the Office of
Legidative Oversight (OLO) to evaluate the program before the sunset date. The amendments to the
law enacted earlier this year extended the sunset of the program to December 31, 2012, but maintained
the requirement for an OLO evaluation.

B. Issues Discussed by the Council

In addition to the parameters of the L SBRP reviewed above, the Council discussed several additional
issues related to program implementation before passing Bill 23-04 in April 2005. These issues are
summarized below.

Department Assigned Responsibility for LSBRP. At the public hearing on Bill 23-04, the Director of
the Office of Procurement testified that an office or department other than the Office of Procurement
should manage the LSBRP.* Thefinal version of Bill 23-04 assigned program management
responsibility to the Department of Economic Development (DED). As stated in the Committee’s
recommendation, this was because “the legislative intent to assist and support small businessesin
competing for County Government contracts and encourage the County’s economic growth by
enhancing the business climate for small business [was] more in line with the DED’s mission.”®

In January 2008, responsibility for managing the L SBRP was transferred to the Office of Procurement.
In July 2008, responsibility was transferred again, this timeto its current location in the Department of
General Services. Changesin the program’s management are discussed more fully in Chapter I11.

Estimated Fiscal Impact. The fiscal impact statement for Bill 23-04, prepared by the Office of
Management and Budget (OMB), estimated that the initial cost of the program for personnel,
information technology, and operating expenses would be approximately $358,200. OMB also
estimated that contract costs for reserve contracts would be up to 20 percent greater than the cost for
non-reserved contracts because of decreased competition. If the program was successful, OMB
predicted it could increase tax revenue, but indicated the County could not measure the increase.'’

Internet Posting Requirements. The final version of the 2005 bill required the County to post planned
purchases between $5,000 and $25,000 on the County website for five business days before making a
final purchasing or contract decision. This requirement differed from the original version of the hill,
which required posting planned purchases between $1,000 and $25,000.

OMB recommended the increased threshold for efficiency concerns and because most County
Government purchases under $5,000 are for specialized or public safety emergency procurements that
would be exempt under the LSBRP. In contrast, the business community requested alonger posting
period.

> April 12, 2005 County Council Worksession Packet, p. ©29
18 April 12, 2005 County Council Worksession Packet, p. 3
7 April 12, 2005 County Council Worksession Packet, p. ©90-94
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Local Preference and Reciprocal Discrimination. During discussions on Bill 23-04, the County
Attorney raised concerns about the original LSBRP bill related to the bill’s preference for local
businesses. The original bill required a business to:

o Haveaprincipal place of businessin the County;
o Haveat least 50 percent of its employees working in the County; and

o Have paid personal property taxes to the County Government in the year prior to receiving the
contract and continue to pay personal property taxes to the County Government for the term
of the contract.

The County Attorney stated that thislocal preference could be challenged under either the Equal
Protection Clause or the Privileges and Immunities Clause of the Federal Constitution and recommended
that “the legidlative record be supplemented with information, data, findings, expert analysis, or the like
that identify the social and economic evils that the local preference is meant to remedy and that describe
how the Program will remedy those evils.”*®

The County Attorney and Chief Administrative Officer also raised concerns about reciprocal preference
laws in other jurisdictions. Some jurisdictions allow their governments to penalize a business that bids
on acontract if the business’ home jurisdiction has alocal preference law. The County Attorney and
CAO argued that reciprocal preference laws could create a competitive disadvantage for County
businessesin other jurisdictions.

Based on these concerns, the MFP Committee removed from the bill the requirement that a small
business be “local.” The Council, however, reinstated the local preference in the final bill, reasoning
that the legislation’s goal was to provide opportunities for County-based small businesses.® The “local”
language in the final version of the bill required only that a small business “generate[] a significant
amount of economic activity in the County.”?® The Executive Regulations define “local” in more
specific terms. (See above, p. 5.)

Charter Requirement for Competitive Procurement. Section 314 of the County Charter states that
“[t]he Council shall prescribe by law for competitive procurement for purchases by or contracts with the
County in excess of an amount or amounts established by law.”

During the Council’s consideration of the original LSBRP bill, the County Attorney expressed concern
that the bill, as written, did not comply with the spirit of open competition required by the Charter
because the bill limited the types of businesses that could bid on County Government contracts. To
address this concern, the County Attorney recommended that the Council limit the size of contracts that
would fgtl1 | under the program. Accordingly, the Council limited the LSBRP to contracts under $10
million.

18 April 12, 2005 County Council Worksession Packet, p. ©55

19 The amendment passed 7-2. (April 12, 2005. Meeting Transcript of the Montgomery County Council, p. 33)
2 Montgomery County Code § 11B-65(a)(1) (2005)

2 April 12, 2005. Meeting Transcript of the Montgomery County Council, p. 74-81
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CHAPTER I11. Program Staffing and Major Activities

This chapter describes the staffing history of the LSBRP and reviews the major activities related to
managing the program.

Section A, Program Staffing and Budget, describes the staffing responsibilities and costs
associated with administering the LSBRP.

Section B, Website and Database, describes the program’s website and the database established
to track LSBRP data.

Section C, Details of Program Administration, describes tasks associated with managing
L SBRP, including business registration, data collection and reporting, and staff training.

Section D, Outreach to the Business Community, summarizes the County Government’s
effortsto promote the LSBRP in the business community through websites, trainings,
presentations, and other media.

A. Program Staffing and Budget

Staffing for the LSBRP involves a combination of “dedicated” staff that are assigned to manage the
program as well as other County Government staff that are tasked with implementing LSBRP
requirements in their departments.

1. Dedicated Program Staff

Since July 2009 the Office of Business Relations and Compliance (OBRC) in the Department of General
Services has administered the Local Small Business Reserve Program (LSBRP). OBRC represents the
third “home” for LSBRP. Responsibility for program management was initially assigned to the
Department of Economic Development; as aresult of Executive Branch reorganizations, responsibility
was subsequently transferred to the Office of Procurement and then to the Office of Business Relations
and Compliance.

Department of Economic Development (January 2006 — December 2007). The Department of
Economic Development (DED) was responsible for administering the LSBRP from January 2006
through December 2007. DED staff assigned to the LSBRP included a full-time program manager, a
full-time business outreach specialist, and a part-time office services coordinator.

DED staff were responsible for launching the LSBRP. During those first two years, DED staff helped
County Government departments to identify potential L SBRP contracts, performed outreach to local
small businesses, developed methods to verify businesses’ eligibility for the program, trained
department contract administrators, compiled program data, and prepared L SBRP annual reports.

Office of Procurement (January 2008 — June 2008). In January 2008, the County Executive
transferred management of the LSBRP from DED to the Office of Procurement, which managed the
program through June 2008, when program management was transferred to the new Department of
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General Services.! Two DED staff members were reassigned to the Office of Procurement with the
program as the L SBRP program manager and office services coordinator. These staff remained in
DED’s budget until the end of FY 08.

DGS’ Office of Business Relations and Compliance (July 2008 — Present). In July 2008, the new
Department of General Services was established. As part of this Executive Branch reorganization,
responsibility for the LSBRP was assigned to a newly-created Office of Business Relations and
Compliance (OBRC) within DGS. The OBRC aso manages the County Government’s Minority,
Female, and Disabled Owned Businesses Program and monitors compliance with the County
Government’s living wage and prevailing wage laws. The table below summarizes the allocation of
DGS staff time to the LSBRP in FY 09.

Estimated Percent of Time

Staff Member Spent on L SBRP (FY09)
OBRC Manager 55%
Office Services Coordinator 40%
Program Manager 100%
Total Workyears 1.95WYs

Source: OBRC Staff

According to DGS, the mgjor activities of OBRC staff related to administration of the LSBRP are:

o Promoting the program to businesses and to County Government departments,

 Training department contract administrators;

e Providing technical assistance to departments and businesses,

« Overseeing changes to the L SBRP website and database;

» Responding to businesses’ concerns; and

e Overseeing data collection and reporting.

Table 3-1(on the next page) contains data on dedicated L SBRP costs for FY 07-FY 10. Datafor FY 07—
FY Q9 are actuals; FY 10 data is budgeted. In sum:

e In FY07 DED dedicated $252,000 to the LSBRP, including $240,000 for personnel (2.5
workyears) and $12,000 in operating expenses. In FY 08, DED spent $219,000 on the
program, including $209,000 for personnel (3.0 workyears) and $10,000 in operating
expenses.

« In FY09 the program costs amounted to $368,000. Thisincluded $87,000 in DED for one
workyear, $275,000 in DGS for 3.15 workyears, and $5,000 in DGS for operating expenses.

e InFY 10, $210,000 are budgeted in DGS, including $201,000 for personnel (2 workyears) and
$10,000 for operating costs.

Y In July 2008, the Office of Procurement became an office within the Department of General Services.
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Table 3-1: LSBRP Costs: FY07-FY 10

Actual Budgeted
Department FYO7 FYO08 FYQ09 FY 10
Dept. of Economic Development $252,385 $219,593 $87,956 --
Personnel $239,855 $208,913 0 B
(2.6 WYS) (3.0 WYs) (1.0 WYs)
Operating $12,530 $10,680 - -
Dept. of General Services -- - $280,000 $200,897
Personnel . . $275,000 $200,897
(3.15WYs) (2.00 WY5s)
Operating -- -- 5,000 $10,000
Total Program Costs $252,385 $219,593 $367,956 $210,897

Source: DED and DGS Staff

2. Rolesof Staff in Other Departments

The Department of Technology Services (DTS), Office of Procurement, and all County Government
departments/offices that purchase goods or services also have roles related to the implementation of the
Loca Small Business Reserve Program.

Department of Technology Services. The Department of Technology Services (DTS) helped design
the LSBRP internet website and intranet database. Currently, DTS staff help maintain and update the
program website and database.

Office of Procurement. Staff in the Office of Procurement help prepare and issue LSBRP solicitations,
help verify vendors’ eligibility; and inform LSBRP staff about solicitations that may be appropriate for
the program. Office of Procurement staff are also working with OBRC and DTS staff to update the

L SBRP website and database and integrate the L SBRP database with the County Government’s new
Central Vendor Registration System (see p. 12 for more information).

All County Gover nment Departments/Offices. Each County Government department or office has
someone tasked with serving as the L SBRP contract administrator (some departments have LSBRP
contract administrators in multiple divisions). For these individuals, working with LSBRP is one among
many procurement-related responsibilities.

The major responsibilities of each LSBRP contract administrator are to coordinate L SBRP solicitations
among department staff and DGS; encourage department staff to consider LSBRP vendors for
solicitations; and manage the department’s data in the LSBRP intranet database. For larger departments
these tasks can require large amounts of staff time, while for smaller departments/offices, these tasks
require very minor investments of time. (See p. 15-16 of this chapter on “resolving” transactions and

p. 37 in Chapter V for feedback from County staff.)
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B. LSBRP Website and Database
The 2005 regulation for the LSBRP required DED to create a database that would, among other things:

o Offer genera information about the LSBRP,

o Allow vendorsto register for the program,

e Providealist of LSBRP vendors, and

« Track the number and dollar anount of County contracts awarded to L SBRP vendors.?

Accordingly, Executive Branch staff developed two websites for the LSBRP: an internet website where
small businesses can register for the program and an intranet database for County Government
departments to administer, record, and track LSBRP activities. Businesses began registering on the
internet website in January 2006; the intranet database became operational on March 6, 2006.

Website. The LSBRP website provides general information for the public about the LSBRP. In
addition, it offers online methods for:

« Businessesto register for the program, renew their registration, and update their information;

e Businessesto find out about solicitations posted on the Office of Procurement’s website,
including solicitations reserved under the LSBRP; and

o County staff to search for registered businesses.

As of November 2009, L SBRP registration was integrated into the County Government’s Central
Vendor Registration System (CVRS). Previously, businesses registered for the LSBRP using the
program website.

According to OBRC staff, integration with the CVRS should enable easier tracking of awardsto LSBRP
vendors. However, the CVRS will only disqualify vendors from the LSBRP if they do not have a
business location in the County. The CVRS will not screen out vendors that register for the LSBRP but
do not meet L SBRP requirements for number of employees or gross sales. OBRC staff report that
requiring the CVRS to screen businesses attempting to register for the program for both location and
size would overwhelm the system.

Intranet Database. The LSBRP intranet database provides administrative functions for County
Government departments. The database:

« Provides information about the program and describes departments’ L SBRP responsibilities;
o Allows departments to search for L SBRP-registered vendors by various categories;

 Allows departments to track, input, and report information required under the program; and

o Generates summary reports that show whether a department met its L SBRP procurement
requirement.

2 Montgomery County Executive Regulations 21-05AM § 5(h)(i)(a-b)
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The database provides lists of LSBRP vendors that have been certified by OBRC staff and vendors that
have been disqualified from the program. The list of disqualified vendors includes the reason for
disqualification, such aslack of abusinesslocation in the County or failure to renew their certification.

C. Detailsof Program Administration

The tasks involved with administering the L SBRP include registering businesses in the program;
identifying and hel ping create contract opportunities; collecting and reporting data; and assisting County
Government department staff with program-related responsibilities.® This section provides some
additional information about each of these core activities.

Registration of Businesses. From January 2006 through October 2009, businesses registered for the
program through the LSBRP website. Beginning in November 2009, this process was integrated into
the County Government’s Central Vendor Registration System. In order to register for the program and
bid on a contract reserved for LSBRP vendors, a business must provide dataon its:

o Number of employees,

o Grosssalesfiguresfor the prior three years,

o Salesfiguresin Montgomery County for the prior three years; and

e Business address.

If abusinessis selected for areserved contract, they must verify their eligibility for the program. In
order to remain eligible to bid on reserved contracts, businesses must re-submit this information
annually. (See Appendix B for a copy of the registration form.)

Reserving and Awarding L SBRP Contracts. Under the 2005 and 2009 L SBRP laws and regulations,
County Government departments may meet their LSBRP procurement requirement either by awarding
contracts to L SBRP-registered vendors through the regular procurement process and/or through
reserving a contract specifically for LSBRP vendors.

a. ldentifying LSBRP Contract Opportunities

Under the LSBRP, County Government departments can “reserve” contracts, which means that only

L SBRP-registered vendors can bid on those contracts. LSBRP staff work with departments to identify
potential solicitations to reserve for the LSBRP. For example, beginning in FY 07, DED staff reviewed
departments’ anticipated procurements to identify potential LSBRP contracts and then encouraged
department staff to reserve certain solicitations under the program.

OBRC staff have continued these practices and implemented additional strategies to identify LSBRP
procurement opportunities. For example, OBRC staff:

e Look for potential LSBRP solicitations during a routine solicitation review process for the MFD
program.

3 In addition, the OBRC conducts outreach to the business community, which is addressed in the next section.
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« Encourage County Government departments to modify existing contracts to allow purchases
outside the contract under certain conditions, which can open up L SBRP opportunities. For
example, the County Government modified a novelties contract to allow departments to make
purchases under $5,000 from other vendors (e.g., local small businesses).

» Review current contracts to identify potential LSBRP contracts. OBRC staff are focusing on
existing bridge contracts,” legacy contracts,® and large contracts that could be broken into
smaller contracts.

Since the beginning of FY 10, OBRC staff have been working with County Government departments to
help them identify potential contracts to reserve for the LSBRP. OBRC staff complied lists of contracts
under $10 million for each department. OBRC staff have asked departments to identify contracts on this
list that should not be reserved for the LSBRP and provide justification for the decision. The OBRC is
recommending that all other contracts be reserved for the LSBRP.

OBRC staff have aso been encouraging departments to look at opportunities for prime contractors to use
local small businesses as subcontractors.

b. Identifying LSBRP Vendors

Departments are encouraged to identify a sufficient number of suitable L SBRP vendors before reserving
asolicitation for the LSBRP. LSBRP staff help individual County departments/offices to identify
potential LSBRP vendors using several strategies.

e Searching the LSBRP database;

« Notifying suitable vendors of expected L SBRP solicitations and encouraging vendors to
register for the program;

« Notifying business |eaders (e.g., chambers of commerce, trade associations) of expected
L SBRP solicitations and encouraging outreach to their members;

 Searching databases of businessesin Montgomery County to identify potential LSBRP
vendors; and

e Helping departments identify current County Government vendors that are unregistered local
small businesses and encouraging the vendors to register for the program.

Some departments have encountered obstacles to reserving contracts for local small businesses. In some
cases, departments have identified potential L SBRP contracts but have not been able to reserve them
because of alimited vendor pool or lack of capable vendors. For example, in FY 08, the Montgomery
County Police Department could not reserve a uniform cleaning contract for small, local dry cleaning
businesses because businesses reported alack of capacity to meet the terms of the contract. In other
cases, departments have reserved contracts for the LSBRP that did not generate sufficient responses,
requiring the departments to restart the solicitation process.

“ A bridge contract allows the County Government to buy goods or services under an existing contract between the vendor
and another public entity for the same terms and conditions as the existing contract.
® Legacy contracts are contracts that have been awarded to the same vendor multiple times.
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c. Advertising Solicitations

On January 1, 2006, the County Government began posting al solicitations for $5,000 or more on the
Office of Procurement website for five business days, as required by the LSBRP law. Postings indicate
whether a solicitation is reserved for LSBRP vendors. Thereisalink to this Office of Procurement
website from the LSBRP website.

From FY 07-FY 09 the County Government posted 34 L SBRP-reserved contracts on the Office of
Procurement’s website.®

d. Verifying LSBRP Vendor Eligibility

The LSBRP regulation requires businesses to provide documentation of LSBRP dligibility when
requested by the Director of DGS.” LSBRP staff only require businesses to document their eigibility
for the program when abusiness is awarded a contract through a reserved L SBRP solicitation.®

When LSBRP vendors receive awards through the regular procurement process, department staff are
encouraged, but not required, to verify the eligibility of vendors.® In practice, this has meant that only a
fraction of County Government contracts awarded to L SBRP vendors have actually been required to go
through the verification process.™

Data Collection. Before the March 2009 legidlative changes to the program, all County Government
departments/offices were required to direct ten percent of their program eligible procurement spending
to local small businesses. To measure and report on departments’ success in meeting the program’s
procurement requirement, OBRC collects data through the L SBRP database on each procurement
transaction over $5,000 made by County Government departments.™

The LSBRP database pulls information about departments’ procurement transactions (e.g., purchase
amount, date, department) from two Office of Procurement databases into the L SBRP database. For
purchases that are always exempt from the LSBRP (e.g., hon-competitive contracts), the database
automatically records them as exempt. Collecting data for the remaining transactions requires LSBRP
contract administrators in each department to use the LSBRP database to individually “resolve” every
procurement transaction over $5,000 made by a department. Large departments may have several
hundred transactions to resolve.

® See Chapter IV, p. 27 for additional data on reserved solicitations.

’ Executive Regulation 2-09 § 5(d).

8 LSBRP staff use documents such as |eases, tax records, and State unemployment insurance filing reports to verify
businesses’ eligibility.

° County Government departments can count awards to L SBRP vendors made through the regular procurement process
toward their annual L SBRP procurement requirement. In some cases, departments encourage vendors to register for the
program after vendors receive a solicitation award.

10 Of the $11.8 million awarded to L SBRP vendors in FY 07, only $100,000 was awarded through the reserve process.
Similarly, of the $11.8 million that went to LSBRP vendorsin FY 08, only $400,000 was awarded through the reserve
process.

1 A procurement transaction is a purchase order, direct purchase order, or direct voucher.
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Resolving atransaction requires a contract administrator to specify in the database whether each
transaction was for construction, goods, professional services, or “other than professional services”; and
whether it was exempt or non-exempt from the LSBRP. If atransaction is exempt from the LSBRP, the
contract administrator must specify the type of exemption and provide awritten justification for the
exemption. If it is non-exempt, the contract administrator must indicate whether it was reserved for
and/or awarded to an LSBRP vendor.

Some departments have hundreds of transactions to resolve annually. For example, in FY 08 the
Department of Public Works and Transportation had over 1,700 transactions and the Department of
Health and Human Services had over 900 transactions. While contract administrators may resolve
procurement transactions throughout a fiscal year, most departments resolve all transactions at the end
of the fiscal year.

Annual Report. The LSBRP law and regulation require DGS to provide an annual report to the
Council on the prior fiscal year’s program results by November 30 each year.*? To meet this deadline,
the LSBRP law and regulation requires departments to resolve all transactions for afiscal year by
September 30.™* The Council has received three annual reports on the LSBRP.**

DED and OBRC staff use the information reported by departments to generate the annual report on

L SBRP results required by the County Code. Although OBRC staff repeatedly remind department staff
to resolve outstanding transactions, no penalties exist for departments that do not resolve al their
transactions by the September 30" deadline.

Currently, unresolved transactions remain in the L SBRP database for all years that the program has
operated. Unresolved transactions result in incomplete program data and prevent DGS from reporting
complete data to the Council. As of October 6, 2009, the database showed 1,567 unresolved
transactions totaling $319 million for FY 09 (Table 3-2, below).

Table 3-2: Unresolved Procurement Transactions, FY 09

Resolved Unresolved % Unresolved
Number of transactions 7,672 1,567 17.0%
Dollar amount of transactions $746.2 $318.8 29.9%

Source; LSBRP database, October 6, 2009

Assistance and Training for County Government Staff. DED and OBRC staff have provided
training and technical support on the LSBRP to hundreds of contract administrators and other staff since
the program began in January 2006. Specific activities have included: (1) fielding questions from
contract administrators and vendors regarding program policies and technical assistance with the LSBRP
website and database and (2) meeting with contract administrators in departments with large budgets to
identify potential L SBRP contract opportunities.

12 Montgomery County Code § 11B-69 (b) (2005); Executive Regulation 2-09 § 5(h)(i)(d).
3 Montgomery County Code § 11B-69 (a) (2005); Executive Regulation 2-09 § 5(h)(il)(e).
14 See Appendices F, G, and H (available online) for copies of the FY 06, FY 07, and FY 08 annual reports.
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Recently, OBRCs staff offered workshops to train department staff to resolve procurement transactions
in the LSBRP database. OBRC staff also provide training on an individual basis when requested.

D. Outreach to the Business Community

The 2005 and 2009 L SBRP regulations require the managing department to market the program to local
small businesses. Specifically, the regulations require the department to:

o Advertise the program in the media,

o Prepare and distribute printed material;

« Participate in at least three County business events annually,

o Work with small business resource groups (e.g., chambers of commerce), and
« Prepare an annual press release on program results.™

Accordingly, DED and the OBRC have used a variety of methods to inform businesses about the
program and to encourage participation, as summarized below.

Department of Economic Development Outreach. When DED managed the LSBRP, staff engaged in
general outreach activities to the business community to get the word out about the program, e.g.,
business events, news releases, and distribution of printed materials. DED staff also did targeted
recruiting to specific industries to increase the vendor pool for LSBRP solicitations.

During FY 06, DED mailed 4,300 brochures directly to County businesses.*® County staff fostered
relationships with several chambers of commerce and other business groups, distributing written
program information and speaking about the L SBRP at meetings."” DED staff also regularly presented
information about the LSBRP at business conferences and procurement fairs. Although DED no longer
manages the LSBRP, DED staff continue to provide information about the program at business events.

DED also advertised the program in print media, including in the Business Gazette, Montgomery
Sentinel, and Hispanic, Chinese, and Korean newspapers. Staff also provided interviewsto local
television and radio programs and held a press event to publicize program results from FY 06 and the
first half of FYO07.

DGS Office of Business Relations and Compliance Outreach. OBRC staff have continued many of
DED’s outreach strategies, including meeting with business groups, attending numerous business events,
and targeting recruitment to specific industries. Staff recently updated the program brochure with the
new procurement requirement and business eligibility requirements. The OBRC did not do a press
release on the FY 08 program results.

> Montgomery County Executive Regulation 21-05AM § 5(h)(i)(c) and Montgomery County Executive Regulation 2-09 §
5(h)(i)(c)

16 Department of Economic Development. Report to Montgomery County Council on Local Small Business Reserve
Program, November 30, 2006 and November 30, 2007

Y E.g., the Maryland Small Business Development Center, Rockville Economic Development, Inc., and the Action Business
Committee.
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Thisyear, OBRC staff implemented several new outreach strategies. In particular, OBRC staff send out
regular email notifications about anticipated solicitations to business leaders for sharing with their business
networks, including businesses that are not yet registered for the LSBRP. The OBRC is also encouraging
current unregistered County Government vendors that qualify for the program to register.

To ease the registration process, OBRC staff created a pre-registration form that hel ps businesses gather
all necessary information before registering online. OBRC staff have also provided group training
through chambers and trade associations on how to register for the program.

In an effort to help County Government departments increase purchases from small businesses, OBRC
staff are currently exploring ways to unbundle contracts for purchases such as office supplies and
janitorial services. Aspart of this effort, OBRC staff have convened meetings with businesses from
these industries to better educate them about the County Government’s solicitation and contract
requirements and processes and to gain a better understanding of the capacity of the businesses to meet
the County Government’s needs.
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CHAPTER V. Local Small Business Reserve Program Results
This chapter provides an overview of data on the results of the Local Small Business Reserve Program:

Section A, Local Small Business Participation in the Program, reviews data on the number of
vendors registered with the Local Small Business Reserve Program.

Section B, Contract Spending Exempted from the Program, reviews data on County
contracts that were deemed exempt from the L SBRP.

Section C, Total Value of Contracts Awarded to L ocal Small Businesses, reviews data on the
value of contracts awarded to local small businesses as part of the LSBRP.

Section D, Compliance by Department, summarizes information on individual departmental
compliance with the LSBRP requirements.

A. Local Small Business Participation in the Program

From FY 06-FY 09, atota of 1,540 separate businesses registered with the LSBRP (Table 4-1).

Table4-1: Number of Businessesthat Newly Registered with the L SBRP, FY06-FY 09

Total
FY FYO07 FY FY
06 0 08 09 FYO06-FY09
Number of Businesses 486 334 333 387 1,540

Source: Department of General Services (DGS)

Businesses must renew their registrations annually to maintain their eligibility for the program. Exhibit
4-1, on the next page, shows (for each quarter of the fiscal year) the number of “active” registered
businesses (i.e., businesses that have up-to-date registrations) from January 2007 through June 2009.

Compared to the total number of businesses registered since 2006, the number of LSBRP businesses
tracked as active at any given timeis substantially smaller. In fact, at the end of FY 09, only 687 (45%)
of the 1,540 businesses that have ever registered for the program had current registrations. One reason
for the difference is that businesses chose not to renew their registrations; in other cases, businesses
were found ineligible for the program.
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Exhibit 4-1: Number of Active Registered Businesses by Quarter
FYO7-FY09

Number of Businesses

Source: DGS

Snapshot of Registered Businesses— September 2009. Datafrom September 2009 showed 637 active
registered businesses in the L SBRP database. Based on self-reported information, these 637 businesses
averaged five employees and annual gross sales of about $416,000.

Table4-2: Year of Initial LSBRP Registration for
Active Register ed Businesses, September 2009

2006 2007 2008

Number of Businesses 264 162 211

Source: Department of Technology Services (DTS)
Among active registered businesses, the most commonly offered commodities or services were:

e Consulting services,

e Miscellaneous professional services,

o Management services,

o Data processing services and software,

e Building maintenance and repair services,

e New building construction, and

e Communications and mediarelated services.

! The data on the characteristics of L SBRP businesses comes from information self-reported by the businesses at the time of
registration. Asexplained in Chapter 111 (see p. 15), the County Government’s practice isto “fully certify” a business as
meeting the LSBRP dligibility requirements if/when a business is selected to receive a contract that was reserved for LSBRP
registered businesses. The L SBRP database indicates that atotal of 38 businesses have been fully certified by the County
since the inception of the LSBRP.
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The 2005 Executive Regulation for the LSBRP established eligibility criteriafor the program by
business category. Specifically, the 2005 Regulation set different maximums for the number of
employees and average gross sales for wholesale, retail, manufacturing, service, and construction

businesses.

Table 4-3 compares the characteristics of the businesses registered with the LSBRP in September 2009
to the maximums established by the 2005 Regulation; for reference, the table also shows the higher
maximums adopted earlier thisyear. The dataindicate that across all five business categories, the
average sizes of the businesses actively registered with the LSBRP in September 2009 were notably
smaller than the legally established maximums, both in terms of average gross sales and number of

employees.

Table 4-3: Comparison of Maximum Business Size to Actual Business Size for Active
Registered L SBRP Vendors, September 2009

Wholesale Businesses

Maximum Business Size* I Actual Average

Business Sizes**

Retail Businesses

Number of Businesses -- -- 66
Average Gross Sales from Previous 3 Fiscal Y ears $2 million $5 million I $324,173
Number of Employees 15 30 3

Number of Businesses -- -- 27
Average Gross Sales from Previous 3 Fiscal Y ears $2.5million | $5 million I $521,259
Number of Employees 15 30 I 3

M anufacturing Businesses

Service Businesses

Number of Businesses -- -- 55
Average Gross Sales from Previous 3 Fiscal Years $7 million | $14 million I $640,033
Number of Employees 20

40 6

Construction Businesses

Number of Businesses -- -- 460
Average Gross Sales from Previous 3 Fiscal Years $2.5 million | $5 million I $383,309
Number of Employees 25 50 I 5

Number of Businesses -- -- 29
Average Gross Sales from Previous 3 Fiscal Years $7 million | $14 million I $628,802
Number of Employees 25 0 | 5

* Executive Regulation 21-05(AM) § 3

** Data on gross sales and number of employees based on information provided by the businesses.

Source: DTS
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Number of County Businesses Eligibleto Participatein the LSBRP. OLO set out to compile data
that answered the following questions:

e How many businesses in Montgomery County meet the eligibility requirements for the
L SBRP and what percent of all businesses in the County does this represent?

e What percent of all eligible local small businesses have registered with the LSBRP?

In the course of conducting this study, OLO learned that the data needed to answer these threshold
questions are not readily available. Further, the data sets that are available count businesses differently;
for example, some count businesses by ownership while others count each business location in the
County.

In addition, the LSBRP regulation allows businesses to qualify for the program based on either number
of employees or gross sales by businesstype (e.g., wholesale, retail, service). There are no readily
available data sources that specifically track small businesses as defined by the law and regulation
establishing the LSBRP.

The table below summarizes data from three sources that report the total number of businessesin
Montgomery County and which also identify the number of businesses with 50 or fewer employees.
While these data illustrate how the question on the number of businesses in the County has different
answers, all three data sources evidence that:

e The number of businesses with 50 or fewer employees represent upwards of 94 percent of all
businesses in the County, suggesting that a great majority of County businesses qualify for the
LSBRP; and

e The number of small businesses registered to date with the LSBRP (1,540) represents only a
fraction of the businesses that may be eligible for the program.

Table 4-4: Number and Size of Businessesin Montgomery County

Reported Total BUSil\rl1umberWic;fh 50 % of Businesses
Sour ce Y ear Number of with 50 or fewer
Businesses S IRsES employees
Employees
U.S. Censuis Burea, 2007 | 27,264 businesses 25,743 94%
County Business Patterns
Maryland Department of .
L abor, Licensing and 2008 32’*?58 business 31,118 96%
: ocations
Regulation
Dun & Bradstreet Sdlectory | 2000 | /22 business 52,646 98%
ocations

Source: Department of Economic Development (DED)

2 The 2005 regulation permitted businesses to qualify for the LSBRP with 15 — 25 employees, depending on business type.
The 2009 regulation increased these limits to 30 — 50 employees. See Table 4-3 for details.
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B. Contract Spending Exempted from the Program?®

The County law that established the LSBRP identified the following procurements as exempt from the
program:
e Pre-existing contracts or extension(s) of pre-existing multi-year contracts,

e Any procurement where no local small business was qualified or able to perform the contract
as determined by the head of the County Government department;*

o Non-competitive contracts;
e Public entity or emergency procurements;

o Contractsto which the LSBRP law did not apply because of conflict with state, federal, or
local law or a grant requirement;

o Contracts granted awaiver by the Chief Administrative Officer;
« Any single procurement greater than $10 million.”

For FY 07 and FY 08, the table below shows the split between procurements that were categorized as
“gligible” for the LSBRP and procurements that were categorized as “exempt.”®

In sum, the data show that in FY 07, $960 million (94%) of $1.0 billion in total contract expenditures
were classified as exempt from the LSBRP. In FY 08, $905 million (92%) of $985 million in total
contract expenditures were classified as exempt from the LSBRP.

Table 4-5: LSBRP Eligible and Exempt Contract
Expenditures, FY07-FY08 ($in millions)

FYO07 FY08
Expenditure Type $ % $ %
Exempt $959.5 94.1% $904.8 91.9%
Eligible $59.6 5.9% $80.1 8.1%
Total $1,019.1 100% $984.9 100%

Source: DTS

3 This chapter primarily presents program data for FY 07 and FY 08, the two years for which 12 months of data were available.
FY 06 data were excluded because the program only operated for six months of that year. Where available, FY 09 data are
included. Asof thiswriting, FY 09 LSBRP datafrom individual departments had not yet been fully compiled; by law, the FY 09
annual report is due to the Council by November 30, 2009.

* As part of the 2009 amendments to the L SBRP law, the DGS Director must now also approve each of these exemptions.

®> Montgomery County Code § 11B-66(c); Montgomery County Executive Regulation 21-05AM § 4(c)

® In general, contract expenditures do not include procurements under $5,000 because they are not tracked by the L SBRP
database. However, a department may choose to report purchases from L SBRP vendors that were under $5,000.

Departments that report these purchases may use them to meet the required allocation of contract dollarsto local small
businesses.
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Table 4-6, below, summarizes the reasons cited in FY 07 and FY 08 for exempting contracts from the
LSBRP. Until thisyear, the decision to exempt a contract was delegated to each department. Under the
new law, exempting a contract because no local small businessis qualified must also be approved by the
Director of the Department of General Services. For purposes of tracking, departments must select only
one reason for exempting a contract, even if the contract qualifies for multiple exemptions.

As reported above, County departments exempted contracts worth more than $900 million in both FY 07
and FY08. Asshown in Table 4-6, the three most commonly cited exemptions, which together explain
over 85 percent of the contract dollars exempted in FY 07 and FY 08, were:

e The contract was pre-existing (i.e., in place before the LSBRP was established);

e Noloca small businesses was deemed qualified by the using department; and

e The contract was awarded non-competitively.

Table 4-6: LSBRP Exempt Contract Expenditures,
FYQO7-FY08 ($in millions)

Exemption Category FYor FY08
$ % $ %

Pre-existing contract $408.0 | 425% | $38L.2 | 42.1%
No local small business deemed qualified $2839 | 29.6% | $2855 | 31.6%
Non-competitive contract $117.0 | 122% | $131.7 | 14.6%
Public emergency procurement $107.6 | 11.2% $32.4 3.6%
Conflicts with a state, federal, or local law

or agrant requirement $37.8 3.9% $46.3 5.1%
Chief Administrative Officer waiver $5.2 0.5% $2.1 0.2%
Procurement exceeds $10 million $0.2 0.0% $25.5 2.8%
Total $959.5 100% $904.8 100%
Source: DTS

Exemptions for pre-existing contracts accounted for about 42 percent of exempt expenditures.
Commonly procured goods and services included employee benefits; road and building construction;
recycling and refuse collection; transportation services; and consulting services.

About one-third of exempt expenditures resulted from determinations by the using department that no
local small business was qualified to meet the requirements of the contract. Purchases by the
Department of Liquor Control, including liquor products, accounted for $274 million (49%) of $570
million in expenditures exempted under this provision in FY 07 and FY 08. Other goods and services
procured under this exemption included:

e Non-residential, industrial, and other construction services;
o Firetrucks and fleet vehicle purchases;

« Insurance and risk management services; and

e Automotive and diesel fuel.
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Non-competitive contracts made up 12 percent (FY 07) and 15 percent (FY 08) of expenditures exempted
from the LSBRP. At least $66 million in FY 07 and $63 million in FY 08 of non-competitive contract
exemptions were for Council grant awards to DHHS vendors.” Overall, goods and services procured
under this exemption included:

e Socia services (e.g., youth care, mental health, counseling, homel essness prevention, and
family and socia services);

o Real property transactions;

o Rent/lease payments,

e Sole source and bridge contracts.

Additional Information on Procurementsunder $5,000. The L SBRP database does not capture any
procurements under $5,000 unless they are voluntarily reported by a department as a purchase from an
LSBRP vendor. Asaresult, most expenditures under $5,000 are not reflected in either the eligible or
exempt procurements discussed above.

According to Office of Procurement data, the County Government spent approximately $41.4 million in
FY 07 and $42.3 million in FY 08 on individual procurements of less than $5,000. Of thistotal amount,
the LSBRP database identifies only $59K in FY 07 and $56K in FY 08 as purchases made with
businesses registered with the LSBRP. Because of how data on procurements with local small
businesses are currently collected, this area of procurements under $5,000 represents another substantial
component of County spending for which there is incomplete information on how much is actually
being procured from local small businesses.

C. Total Value of Contracts Awarded to Local Small Businesses

1. Overview of Procurement Dollars Awarded to LSBRP Vendors

The 2005 L SBRP law required departments to award ten percent of eligible (non-exempt) procurement
dollars to businesses that meet the definition of local small business established in the LSBRP law. As

reviewed earlier, the 2009 amendments to the L SBRP law doubled this requirement to 20 percent.

The data collected about the L SBRP show that for the first two full program years (FY 07 and FY 08), the
County Government as a whole exceeded the ten percent LSBRP requirement. Specificaly:

e InFYO07, the County purchased $11.5 million in goods and services from vendors registered
with the LSBRP; this represented 19.2 percent of al program-eligible procurements.

e InFYO08, the County purchased $11.8 million in goods and services from vendors registered
with the LSBRP; this represented 14.8 percent of al program-eligible procurements.

" There may be other Council grant awards in HHS that were not described as such in the LSBRP database. In addition, this
number does not include Council grant awards to vendors for other departments.
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Table 4-7: Percent of Eligible Procurements Awarded to
LSBRP Vendors, FY07-FY08 ($in millions)

- FYO7 FYO08
Recipient
$ % $ %
Non-LSBRP Vendors $48.2 80.8% $68.3 85.2%
LSBRP Vendors $11.5 19.2% $11.8 14.8%
Total $59.6 100% $80.1 100%
Source: DTS

In FY Q7 and FY 08, the procurements tracked as being awarded to L SBRP vendors represented only one
percent of County Government total procurement dollars (Table 4-8, below). Thisreflectsthe large
portion of County procurement dollars that the law exempted from the LSBRP, as well asthe limitsto
the current approach to collecting data about which contracts are awarded to local small businesses.

Table 4-8: Percent of Total County Gover nment Procurements
Awarded to LSBRP Vendors, FY07-FYO08 ($in millions)

- FYO07 FY08
Recipient
$ % $ %
Non-LSBRP Vendors $1,007.7 98.9% $973.1 98.8%
LSBRP Vendors $11.5 1.1% $11.8 1.2%
Totd $1,019.1 100% $984.9 100%
Source: DTS

2. Data on Procurements from Businesses Registered with the LSBRP

As reported above, the County made purchases of $11.5 million in FY 07 and $11.8 million in FY 08
from businesses registered with the LSBRP. Table 4-9 (on the next page) shows the breakdown of the
amounts awarded through the local small business contract reserve process, the amount awarded through
the normal contract award process, and the amount awarded as part of an under $5,000 purchase.

In sum, these data show that few of the contract dollars awarded to L SBRP businesses resulted from the
L SBRP contract reserve process. Specificaly:

e Of the $11.5 million awarded to LSBRP vendorsin FY 07, $100,000 was aresult of the
L SBRP contract reserve process; another $60,000 was in the form of under $5,000 purchases.
The other $11.3 million (98%) was through the regular contract award process.

e Of the $11.8 million awarded to L SBRP vendorsin FY 08, $400,000 was aresult of the
L SBRP contract reserve process; another $60,000 was in the form of under $5,000 purchases.
The other $11.4 million (97%) was through the regular contract award process.
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Table4-9: County Procurementsfrom Registered L SBRP
Businesses, FY07-FY08 ($in millions)

Type of Procurement Yo7 FY08

$ % $ %
Not Reserved $11.25 98.2% $11.39 96.4%
Reserved $0.14 1.2% $0.37 3.1%
Under $5,000* $0.06 0.5% $0.06 0.5%
Total $11.45 100% $11.82 100%

* Department may voluntarily report purchases of less that $5,000 from LSBRP vendors

Source: DTS

From FY 07 through FY 09, County Government departments reserved atotal of 34 solicitations for
registered L SBRP businesses (Table 4-10). Of these solicitations, 22 resulted in a contract with a
LSBRP vendor. The other 12 solicitations were cancelled due to insufficient vendor responses or other
reasons specific to the contract. Appendix C contains a complete list of all reserved solicitations for

FY Q7 through FY 09.

Table 4-10: Reserved Solicitations, FY07—FY 09

FYOo7 | FYo8 | FY09
Reserved Solicitations 14 4 16
Awarded to LSBRP Vendor 10 3 9
Not awarded to L SBRP vendor 4 1 7

Source; DED and Office of Procurement

2. Dataon Distribution of Contract Awardsto LSBRP Vendors

In FY 07, the $11.5 million awarded to L SBRP vendors were distributed among 101 vendors. In FY 08,
the $11.8 million were distributed among 89 vendors. Although afew vendors received awards of over
$1 million, most vendors received much smaller awards. Table 4-11 provides some additional summary
details on these contract awards for FY07 and FY08. In sum:

e The average (mean) contract award received by an LSBRP vendor was $112K in FY 07 and
$133K in FY 08, the median award was $25K in FY 07 and $50K in FY08.

« InFYO07, one vendor received a contract worth close to $2 million, which represented 17
percent of all County Government procurement dollars awarded to LSBRP vendors. Two
other vendors a so received contracts valued at more than $1 million, which together totaled

$3 million (27%) of expendituresto L SBRP vendors.

e InFY08, the same vendor again received a contract worth about $2 million (17%). Two other
vendors also received awards of over $1 million, which together totaled $2.2 million (18%) of
expenditures to LSBRP vendors.
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Table4-11: Characteristicsof All Awardsto LSBRP Vendors,

FYO7-FYO08
FYO7 FYO08
Number of Vendors 101 89
Maximum Amount Received by Vendor $1,975,000 $2,116,200
Minimum Amount Received by Vendor $118 $325
Average Amount Received by Vendor $112,271 $132,820
M edian Amount Received by Vendor $25,000 $50,000

Source: DTS

As reviewed above, very few of these contracts were awarded to L SBRP vendors through the contract
reserve process. Table 4-12 provides some summary details on the few reserved awards that LSBRP
vendors received.

e InFYO07, the $100,000 awarded to L SBRP vendors through the reserve contract process went
to four vendors. Total amounts received by the individual vendors ranged from $7,540 to
$37,612.

e InFY08 the $400,000 that went to L SBRP vendors through the reserve contract process went

to eight vendors. Total amounts received by individual vendors ranged from $3,000 to
$115,000.

Table4-12: Characteristics of Reserved Awardsto L SBRP Vendors,

FYO7-FYO08
FYO7 FY08
Number of Vendors 4 8
Maximum Amount Received by Vendor $37,612 $115,000
Minimum Amount Received by Vendor $7,540 $3,000
Aver age Amount Received by Vendor $35,538 $46,438
M edian Amount Received by Vendor $42,360 $18,409

Source: DTS
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3. Examples of Procurement Expendituresthat were Eligible for the LSBRP

Procurements from Vendors Registered with the LSBRP. In FY07 and FY 08, the Departments of
Environmental Protection, Health and Human Services, Homeland Security, Public Works and
Transportation, and Recreation accounted for over 80 percent of procurements from vendors registered
with the LSBRP. Examples of goods and services procured from L SBRP vendors by these departments
included:

Trandation services;

Psychological services;

Snow and ice removal services,
Grounds maintenance;

Sports professional services;
Security systems and equipment; and
Sewer and storm drain construction.

Procurementsfrom Vendors NOT Registered with the LSBRP. In FY 07 and FY 08, the
Departments of Health and Human Services, Public Works and Transportation, and Recreation
accounted for about three-quarters of procurements that were eligible for the LSBRP but were awarded
to vendors who were not registered for the program.® Examples of goods and services procured from
non-L SBRP vendors were:

Dental, medical, and other health related services;
Alcohol and drug prevention services,

Mental health services,

Buses;

Road and highway equipment;

Janitorial and custodial services;

Tree trimming and pruning services,

Sports professional services; and

Cultural arts services.

D. Compliance by Department

In FY 07 and FY 08, 43 County Government departments/offices were required to follow the LSBRP
procurement requirements. Datafor procurements by these departments show that a majority met the
requirement to award at least ten percent of their procurement dollarsto LSBRP vendors (Table 4-13);
about half of these departments had L SBRP-€ligible procurements. Specifically:

e INFYO07, 72 percent (18) of the 25 departments that awarded contracts which met the LSBRP
criteria awarded at least ten percent of their procurement dollars to LSBRP vendors. Seven
departments did not achieve the ten percent requirement.

8 Some goods and services procured by DHHS may have been purchased from non-profit organizations. Although the
purchases are eligible for the L SBRP, non-profit organizations are excluded from the program.
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e INnFYO08, 73 percent (16) of the 22 departments that awarded contracts which met the LSBRP
criteriaawarded at |east ten percent of their procurement dollars to LSBRP vendors. Six
departments did not meet the requirement.

Appendix D provides data for each department with L SBRP-eligible procurements.

Table4-13: Departmental Compliance with L SBRP
Requirements, FY07-FY 08

FYO7 FY08
Departments meeting requirement 18 16
Departments not meeting requirement 7 6
Total departments with eligible procurements 25 22

Source: DTS
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CHAPTER V. Feedback from the Business Community and County Government Staff

This chapter summarizes feedback on the LSBRP from the small business community and County
Government staff who administer LSBRP contracts. The chapter is organized as follows:

Section A, Feedback from the Business Community, summarizes input obtained from the
business community through interviews and an online survey of registered L SBRP vendors.

Section B, Feedback from County Gover nment Staff, summarizes comments obtained from
interviews with contract administrators across 13 County Government departments.

A. Feedback from the Business Community
In order to solicit feedback on the LSBRP from the business community, OLO:

o Interviewed representatives from chambers of commerce and other business groups based in
the County; and

e Conducted an online survey of businesses that are registered in the LSBRP database.

In sum, the business community believes the LSBRP is an important County program, but one that (at
least to date) has not substantially expanded opportunities for local small businessto contract with the
County Government. Recurring concerns about the L SBRP voiced by representatives of the business
community are that the process of participating istoo complex; the program is not well publicized; and
the LSBRP is not consistently implemented across County Government departments.

1. Feedback from the Business Community

OL O received feedback about the L SBRP through interviews with representatives from the following
ten business groups based in the County:

Asian Pacific American Chamber of Commerce,
Clarksburg Chamber of Commerce,
Gaithersburg-Germantown Chamber of Commerce,
Greater Silver Spring Chamber of Commerce,
Hispanic Chamber of Commerce,

Potomac Chamber of Commerce,

Rockville Economic Development, Inc.,
Mid-Atlantic Chamber of Commerce,
Wheaton-K ensington Chamber of Commerce, and
Women Business Owners of Montgomery County.*

Nine of the ten individuals interviewed indicated they were familiar with the LSBRP, and three of them
indicated their comments were based on substantial experience with the program. During the course of
this study, OLO also interviewed individual business owners who had an interest in the program.

1 OLO also contacted, but did not receive feedback from, the African American Business Council, Greater Bethesda-Chevy
Chase Chamber of Commerce, Montgomery County Chamber of Commerce, Olney Chamber of Commerce, Poolesville Area
Chamber of Commerce, and Rockville Chamber of Commerce.
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Representatives from the business community indicated strong support for the concept of areserve
program as a mechanism for providing local small businesses with additional opportunitiesto sell their
goods and services to the County Government. However, despite this overall positive attitude about the
L SBRP, business representatives also believed the implementation of the program could and should be
improved. Two of the most commonly expressed concerns about the LSBRP are briefly described
below.

Actual L SBRP results have not met expectations. A majority of the business representatives
interviewed commented that the LSBRP has not met their expectations. Specifically, the business
community had expected that the L SBRP would result in more County contracts reserved for local small
businesses. In addition, it was expected there would be more opportunities for local small businesses to
compete for and receive County contracts worth higher dollar amounts.

The LSBRP isnot well publicized. About one-third of the business representatives interviewed
believe the County Government needs to improve outreach and publicity about the LSBRP. For
example, it was suggested that the County pro-actively identify local small businesses whose goods and
services match up with the County’s contract needs, and encourage those businesses to register with the
L SBRP and compete for contracts.

In addition, several recurring complaints were raised about the management of the LSBRP, including:
(1) the process of participating is “too complex” and (2) the program is not consistently implemented
across all County Government departments.

2. Survey of Registered L SBRP Vendors

OL O employed an online survey tool to solicit feedback about the L SBRP from business owners who
are registered in the LSBRP database.? This section provides a brief overview of the 112 survey
respondents and summarizes their feedback about the L SBRP.

a. Overview of Survey Respondents

OL O received responses from 112 of the 768 individual business owners who were invited to provide
feedback on the LSBRP; this represented a response rate of 15 percent. Asdepicted in Exhibits 5-3, 5-4,
and 5-5 on pages 39 — 40, among survey respondents.

e 41 percent first registered with the LSBRP in 2006; 17 percent in 2007; 25 percent in 2008;
and 17 percent in 2009.

e 70 percent are registered with the LSBRP as “service businesses;” 9 percent are registered as
“construction businesses;” and 9 percent as “multiple types of businesses;”

e 46 percent learned about the LSBRP from a County website; 30 percent learned about the
LSBRP at a business event such as a procurement fair or networking event; and 22 percent
learned about the program from a County Government staff member.

2 A copy of the survey isincluded as Appendix E.
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Most respondents had never received a contract from the County Government. 78 percent of
survey respondents reported never receiving a contract from the County Government (Exhibit 5-1,
below). Among those who had received a contract: 7 percent reported receiving at least one contract
from the County through the L SBRP reserve process; 8 percent reported receiving aleast one contract
through the regular contracting process; and another 7 percent reported receiving County contracts both
through the reserve process and the regular contract process.

Exhibit 5-1: Percent of Respondents Receiving County Gover nment
Contracts by Type of Contract

(N = 111)

Received
reserved
7% (8)

Received

Did not non-reserved
receive 8% (9)
contract

T0(E0) \_remvatnd

non-reserved
7% (8)

Table 5-1, on the next page, summarizes additional information obtained from the 85 survey respondents
who are registered L SBRP vendors who have not received a County contract. 1n sum, 61 percent of
these vendors indicated they had not responded to any County solicitations; the most often cited reason
for not responding was that they had not seen any County Government solicitations which sought the
services/good offered by the respondent’s business. The other 39 percent had responded to a County
solicitation (either reserved under the LSBRP or not reserved under the LSBRP), but were not the
successful bidder.

Among all survey respondents, 72 percent believe that solicitations for goods or services provided by
their business were available only “rarely” or “sometimes.” Another 16 percent reported that in their
experience such solicitations were “never” available. Only 12 percent reported that in their experience
applicable solicitations were available “often.” (Exhibit 5-6, p. 40)
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Table5-1: Additional Responses from Survey Participants Who Did Not Receive
a County Government Contract (N = 85)

Response Per cent
Did not respond to a solicitation 61%

I have not seen any County Government solicitations for services/goods
that my business provides.

There have been County Government solicitations for services/goods that
my business provides, but | chose not to respond.

Responded, but did not receive a solicitation 39%

| responded to BOTH RESERVED AND NON-RESERVED County
Government solicitations, but | did not receive a contract.
| responded to a County Gover nment solicitation(s) RESERVED under the
LSBRP, but | did not receive a contract.
I responded to a County Government solicitation(s) THAT WASNOT
RESERVED under the LSBRP, but | did not receive a contract.

Source: OLO survey

54%

7%

22%

9%

7%

b. Feedback on the L SBRP from Survey Respondents

Overal, survey respondents support the concept of areserve program for local small businesses, but
express disappointment that the L SBRP has not resulted in more opportunities for them to contract with
the County Government. Respondents were not confident that recent changes to the LSBRP that
increased the County’s L SBRP procurement requirement and increased eligibility limits would create
more opportunities. Some businesses felt the changes would hurt them because of the potential for
increased competition.

The survey asked respondents to rate (on a scale of 1-5) their experience with LSBRP’s online self-
certification process, whether the L SBRP has expanded opportunities for local small businesses to
contract with the County government; and overall satisfaction with the LSBRP. In addition, OLO asked
respondents whether they believed that the 2009 changes to the L SBRP would have an impact on their
business. The responses from the L SBRP vendors who filled out the survey are summarized below.

The LSBRP online certification processreceived an averagerating of 3.4 out of 5.0. Respondents
were asked to rate their experience with the online LSBRP registration system on a five-point scale with
1 representing “very difficult to use” and 5 representing “very easy to use.” On average, respondents
rated the online certification system 3.4, with the greatest percent of respondents (40%) giving the
system arating of “easy to use.”

About six percent of respondents believe the L SBRP hasfully met its goal of expanding
opportunitiesfor local small businessto contract with the County. Respondents were asked to rate
whether they believed that the L SBRP met the goal of expanding opportunities for local small
businesses to contract with the County government on a five-point scale, with 1 representing “does not
meet the goal at al” and 5 representing “has fully met the goal.” Only 5 respondents indicated that they
believed the LSBRP had fully met the goal. In contrast 28 respondents (33%) indicated that they
thought the program “does not meet the goal at all.”
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With respect to overall satisfaction, the L SBRP received an averagerating of 2.5 out of 5.0.
Respondents were asked to rate their overall satisfaction with the LSBRP on afive-point scale, with 1
representing “very unsatisfied” and 5 representing “very satisfied.” On average, respondents gave the
program a satisfaction rating of 2.5; 20 respondents (22%) gave the program arating of 1, and 33
respondent (37%) gave it arating of 2.

When asked to explain the reasons behind their ratings, respondents frequently indicated that they had
seen few or no opportunities for their business to do business with the County. Others remarked that
even when there were opportunities to bid, the bid process was “arduous” and contract requirements
prevented them from meeting the qualifications.

Several respondents commented that, at least in their experience, County staff based in the departments
were unfamiliar with the program. On the other hand, others indicated that they thought the program
was a good idea and the L SBRP staff were helpful and responsive.

Commentson recent changesto the L SBRP. Respondents were asked whether they were aware of
recent changes to the LSBRP that increased the County Government’s local small business procurement
requirement to 20 percent of eligible transactions and increased the maximum size of businesses that are
eligible to participate in the LSBRP. In sum:

e 28 percent of respondents indicated that they were not aware of the changes to the program.

o 35 percent did not believe that the changes would impact their business. Another 27 percent
of respondents were not sure whether the changes would impact them. (Exhibit 5-2.)

When asked to explain their response, businesses indicated that they were not confident that the changes
would result in additional opportunities to contract with the County Government. Businesses that
expected the changes to impact them did not necessarily believe the changes would be helpful. Several
businesses expressed the opinion that increasing the size of eligible businesses might hurt them rather
than help since it increases competition within the program.

Exhibit 5-2: Percent of Businesses That Expect Recent Changesto L SBRP to
I mpact their Business

(N = 109)

Yes, 10%
Not aware of
changes,
28%

No, 35%

Maybe, 27%
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B. Feedback from County Gover nment Staff

OLO interviewed contract administrators from 13 County Government departments (see Table 5-2).
This sample included departments that have done a significant amount of contracting with LSBRP
vendors and those that have not.

In generd, the staff interviewed believe the LSBRP provides opportunities for local small businesses to
do business with the County Government, however they also expressed concerns about the program.
Specific concerns that were repeatedly mentioned included that the vendor pool is “too small,” and the
L SBRP database was difficult to use.

Table5-2: Departments Represented in OLO Interviews

Department of Economic Development Office of the County Council
Department of Environmental Protection Montgomery County Public Libraries
Department of Fire and Rescue Services Montgomery County Sheriff’s Office
Department of Health and Human Services Office of Management and Budget
Department of Permitting Services Office of the County Executive
Department of Police Office of the State’s Attorney
Department of Public Works and Transportation*

*OLO interviewed staff in the Department of Transportation and the Department of Environmental
Protection who represented the former DPWT.

1. General Experienceswith LSBRP Contracting

All but two of 15 department representatives interviewed spoke from their direct experience with the

L SBRP and interaction with registered L SBRP vendors. One representative reported that because all of
her department’s contracts were under $5,000, she had not had the opportunity to contract with LSBRP
vendors. Seven of the individuals interviewed reported that they had gone through the process of
reserving contracts for the LSBRP.

All but two of the department representatives interviewed reported that his or her department met the
requirement to award ten percent of their eligible procurement dollars to LSBRP vendorsin FY 07 and
FY08. Departments reported that the strategies they used to meet this requirement included:

e Asking program staff to consider reserving solicitations for the LSBRP;

e Reviewing up-coming contracts at the beginning of the year to identify potential LSBRP
opportunities;

e Using local vendors for purchases under $5,000;

« Encouraging local vendors to register for the LSBRP prior to advertising a general
solicitation; and

e Asking vendorsto register for the LSBRP after they receive a contract through the regular
solicitation process.
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Among departments who had reserved contracts for the LSBRP, three reported that before advertising
the solicitation as reserved for the L SBRP they researched the market to confirm that there were capable
vendors. One reported that the department had reserved solicitations but did not receive any qualified
bids. Another department initially reserved a contract, but withdrew it before the solicitation was
complete because they learned there were no qualified vendors. Two representatives reported that
researching the market to ensure that there are an adequate number of vendors slows down the
solicitation process.

When asked why they had not reserved contracts for the LSBRP, the primary concern department
representatives cited was a limited vendor pool. If departments do not receive a sufficient number of
responses from qualified vendors, they must re-issue the solicitation. Department representatives
reported that the time required to re-issue the solicitation creates too much of atime delay.

2. Areas of Concern and Recommended Program | mprovements

Nine of the 13 contract administrators interviewed expressed concern about meeting the new 20 percent
requirement for LSBRP procurements. They reported that as pre-existing contracts need to be re-
solicited, fewer of their purchases will be exempt from the LSBRP. Representatives stated that this can
present a challenge when the goods or services are specialized or when they are provided by non-profit
organizations.® They aso see the need for additional vendors to be registered with the LSBRP,
including current vendors who qualify for the LSBRP but are not already registered.

The most commonly voiced concerns and suggestions for improvements are summarized below.

L SBRP Database. A majority of department representatives expressed frustration with using the
L SBRP database. Representatives described it as confusing and requiring too many steps to report data
about their purchases (i.e., “resolve” transactions, see Chapter 111, p. 15— 16).

For example, some reported that it was difficult to identify which transactions were with LSBRP
vendors. Others reported that some transactions did not appear in the database and that other
transactions appeared more than once. One person stated that it was difficult to know which purchases
qualified for an exemption.

Department representatives commented that L SBRP staff were helpful when they had questions about
the database. They also reported that L SBRP staff had made changes to the database which did improve
the reporting process. Additional changes that department representatives suggested included:

« Recording whether the purchase was made from an LSBRP vendor in Office of Procurement
databases at the time of purchase and

e Adding “exempt but awarded LSBRP” to thelist of transaction types.

3 Purchases from non-profits are not exempted from the L SBRP, however non-profit organizations are not eligible to register
as LSBRP vendors.
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Limited Vendor Pool. Several department representatives expressed concerns about the limited pool of
registered L SBRP vendors. Some representatives also reported that they had difficulty looking up
qualified vendorsin the LSBRP database. One person reported that vendors told them they were
registered, but their registrations had expired. A few representatives expressed interest in additional
training about how to search LSBRP vendors in the LSBRP database. Others suggested:

e Providing contract administrators with a comprehensive list of registered vendors;
« Notifying contract administrators when vendors become certified; and

 Indicating in the Office of Procurement database of vendors whether a vendor is also
registered for the LSBRP.

Limitation of Competition and Competing Mandates. A few department representatives expressed
concern that reserving contracts for LSBRP vendors can limit competition, possibly resulting in higher
costs and lower quality vendors. One representative believed that the goals of the L SBRP compete with
the mandate to get the best value for the customer at the lowest cost. This representative also felt that it
was unclear how much more the County Government was willing to pay in order to do business with

L SBRP vendors.

Other Suggestionsfor Improvements. Department representatives also suggested the following
changesto the LSBRP:

« Unbundle contracts to create more opportunities to purchase from LSBRP vendors;

o Allow using departments to take credit for LSBRP purchases on a contract that is used by
multiple departments rather than the current practice of giving the credit to theissuing
department; and

« Improve opportunities to count purchases under $5,000 toward the L SBRP procurement
requirement.
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Exhibit 5-3: Year Respondent First Registered for LSBRP
(N =111)

2007, 17%

2006, 41%

2008, 25%

2009, 17%

Exhibit 5-4: Respondents by Type of Business
(N =112)

Construction,
9%

Multiple Types,
9%

Wholesale, 5%
Retail, 4%

Manufacturing,
4%

Services, 70%
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Exhibit 5-5: Sources Wher e Respondents L ear ned about the L SBRP*

50%

40% -

30% -

20% ~

10% -

0%

(N = 100)

46%

7%

30%
22%
12%

County Business event County Chamber of
website Government Commerce
staff meeting

*Businesses could select multiple responses

Brochure

Exhibit 5-6: Frequency of Solicitationsfor Goods or Services Provided by Respondents

(N = 108)

Often
Never 12%

Sometimes
32%

41%
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CHAPTER VI. Comparative Information

This chapter provides some comparative information about other government procurement programs
operating in the Washington D.C. areathat provide contracting preferences to small and/or local
businesses. The chapter is organized as follows:

Section A, presents the State of Maryland’s Small Business Reserve Program;

Section B, describes the District of Columbia’s contracting preferences for Certified Business
Enterprises and procurement targets for buying from registered small businesses;

Section C, summarizes the Washington Suburban Sanitary Commission’s Small Local Business
Enterprise Program; and

Section D, presents selected characteristics of small business programs operated by the federal
government; the states of Maryland, Virginia, and West Virginia; and Cecil County, Maryland.

A. State of Maryland Small Business Reser ve Program

The State of Maryland established a small business reserve program in 2004. This program requires
designated agencies to award at least ten percent of their total contract dollars for goods, supplies,
services, maintenance, construction, construction-related service, architectural service, and engineering
service contracts to “small businesses” as defined by the Maryland Code. 1n 2008, the State amended
the definition of “small business” to increase the size of businesses that can qualify for the program.*

Although certain aspects of Montgomery County’s L SBRP parallel the State program, there are also
major differences between the County and State programs:

o The State program does not limit program eligibility to small businesses located in Maryland,;
in comparison, the County’s program only applies to small businesses located in the County.

e The State’s eligibility requirements for businesses are based on both number of employees
and gross sales, while the County bases eligibility on either number of employees or gross
sales. (SeeTable6-1, page 42.)

e The State program requires ten percent of contract dollars spent by certain State agenciesto
be awarded to small businesses; in comparison, (since the law was amended in 2009)
Montgomery County’s program requires 20 percent of eligible contract dollars spent by all
County departments/offices to be awarded to local small businesses.

« The State program identifies one category of procurement as exempt from the program;? in
comparison, the County’s law identifies seven exemption categories.

Appendix A contains a more detailed comparison of the State and County programs.

! 9mall Business Reserve Program (SBR) FY2008 Annual Report, Maryland Governor’s Office of Minority Affairs; Changes
to the maximum size of businesses were based on a study of Small Business Preference Program, Minority/Disabled Business
Enterprise Program, and Department of Labor, Licensing and Regulation data (August 4, 2009 Interview with Janice
Montague, Governor’s Office of Minority Affairs)

2 The state program allows exemptions for where a reserve would conflict with federal law. (Md. Code, State Finance and
Procurement 8§ 14-502 (d))
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Table6-1: Comparison of Current State of Maryland and M ontgomery County
Definitions of “Small Business”

State Eligibility Requirements (2008): County Eligibility Requirements (2009):
Maximum Number of Full-time Maximum Number of Full-time
Type of Business | Equivalent Employees and Gross Sales Equivalent Employees or Gross Sales
Elrlggltzgei Gross Sales gﬁ:;ﬁgei Gross Sales
Wholesale 50 $4 million 30 $5 million
Retail 25 $3 million 30 $5 million
Manufacturing 100 $2 million 40 $14 million
Services 100 $10 million 50 $5 million
Construction 50 $7 million 50 $14 million
é;;?;}tgi‘ig" and 100 $4.5 million N/A N/A

Source: Md. Code, State Finance and Procurement 88§ 14-501 — 14-505, Montgomery County Executive Regulation 2-09 § 3

The Governor’s Office of Minority Affairs publishes annual reports on the State’s Small Business
Reserve Program. Asshown in Table 6-2, between FY 06 and FY 08, most State agencies that were
required to award ten percent of their procurement spending to small businesses did not meet the target.
On average, participating State agencies have awarded about six percent of procurement dollars to small
business.

Table 6-2: Summary of Maryland Small Business Reserve Program Results, FY06-FY 08

Number of Agencies Number Awarding Aver age Per cent of
Fiscal Year Required to 10% of Procurements | Procurement Dollars Awarded
Participatein Program to Small Businesses to Small Businesses
FY06 22 8 6.19%
FYo7 22 4 6.02%
FY08 24 5 6.0%

Source: Small Business Reserve Program Annual Reportsfor FY 06, FY 07, and FY 08, Governor’s Office of

Minority Affairs

According to annual reports on the State’s program, the challenges identified by State agencies for
meeting their small business award targets are similar to those expressed at the local level, such as:

« Difficulties collecting data and reporting purchases from small businesses;

» Hesitancy to reserve solicitations for small businesses because of alimited or unknown pool
of small business vendors; and

« Difficulty identifying and registering small businesses for the program.?

% 9mall Business Reserve Program (SBR) FY 2006 and FY2007 Annual Reports, Maryland Governor’s Office of Minority
Affairs;, August 4, 2009 Interview with Janice Montague, Governor’s Office of Minority Affairs.
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C. Digtrict of Columbia Certified Business Enterprises

The District of Columbia offers contracting preferences to Certified Business Enterprises (CBE). While
abusiness may qualify as a CBE based on avariety of characteristics, including as a small business, all
CBEs must have headquarters with managerial staff located in the District of Columbia. In addition, a
CBE must meet at least one of the following requirements:

o Greater than 50 percent of assets are located in the District;
o Greater than 50 percent of revenues are generated in the District; or
o At least 50 percent of owners or employees are residents of the District.*

To qualify as asmall business, a CBE must be independently owned and operated and must either be
registered with the United States Small Business Administration or meet gross income limits set by the
District oSf Columbia. Under limited circumstances, a subsidiary business may qualify as a small
business.

Registered CBEs receive price reduction and point preferences when competing for contracts with the
District. For example, local business enterprises receive a 2 percent price reduction or a 2 point
preference; small businesses may receive up to a 3 percent price reduction or a3 point preference.®

The District requires all agencies that contract through the Office of Contracting and Procurement to
award 50 percent of their procurement dollars for goods and services, including construction, to
registered small businesses.” In addition, for construction contracts over $250,000 and for all non-
construction contracts, if a portion of the work is subcontracted, 35 percent of the contract must be
awarded to registered small businesses.®

The District also requires agenciesto set aside all contracts of $100,000 or less for registered small
businesses unless there are fewer than three registered and qualified businesses. Agencies may refuse to
award a contract to a small business and reissue the solicitation for all businessesif the agency
determines that the lowest bid by a small business was 12 percent or more above what would be
expected in the open market.’

B. Washington Suburban Sanitary Commission
The Washington Suburban Sanitary Commission (WSSC) established a Small Local Business Enterprise
Program in 2007 to increase contracting for Montgomery and Prince George’s County small businesses.’® To

register for the program, a business owner must demonstrate that the business:

 |Isindependently owned and operated;

5 D.C. Official Code § 2-218.32

®D.C. Official Code § 2-218.43

"D.C. Official Code § 2-218.41

8D.C. Official Code § 2-218.46 (a)(1)(A), D.C. Official Code § 2-218.46 (a)(2)(A)
°D.C. Official Code § 2-218.44

19\WSSC Standard Procedures 08-01, Purpose
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o Meetsthe Maryland Department of General Services’ size standards for a small business
enterprise under the State’s Small Business Reserve Program,

e Hasaprincipal place of businessin or significant employment presence in Montgomery or
Prince George’s County, with no less than 25 percent of employees living in those counties,

o Has been established for at |east one year or the owners have at least three years of relevant
experience;

« Hasreceived no more than $500,000 in WSSC contract awardsin the preceding year.™
Businesses can receive up to $1.5 million in contracts in asingle year and businesses “graduate” from the

program after receiving at least $5 million in at least five separate prime or subcontracts.” Businesses must
recertify for the program every two years.*®

Program Options. Assummarized in the table below, WSSC’s program allows for a number of
different procurement strategies to increase the agency’s contracting with local small businesses.

Table6-3: WSSC Local Small Business Procurement Strategies

Procurement Strategy Description

Annual Contracting Goals** Non-mandatory annual percentage goals

o Uptoal0% price preference for local small businesses, if preference
costs less than $50,000 annually for the life of the contract

o Up to a20% point preference for alocal small businessin responseto a
Request for Proposals

Price Preferences™

e Mandatory subcontracting goals on contracts over $25,000 on a contract-
by-contract basis for up to 49% of the contract.

e Prime contractors cannot subcontract more than 49% of a contract to a
vendor that is not alocal small business

Mandatory Subcontracting™

Can reserve contracts of $300,000 or less for only local small businesses if

17
Sheltered Market there are at |east three qualified vendors
Competitive Business Experienced businesses and local small businesses develop joint ventures for
Devel oPment Demonstration services for which WSSC has difficulty generating adequate numbers of
Project™® bidders
Other Assistance™® Can reduce or waive requirements for bonding and insurance to contract with

otherwise qualified local small businesses

Source; WSSC Standard Procedures

1 WSSC Standard Procedures 08-01, Eligibility for the SLBE Program, §§ 1.0

12\WSSC Standard Procedures 08-01, Graduation and Suspension Criteria

¥ WSSC Standard Procedures 08-01, Eligibility for the SLBE Program, §§ 3.0

14 WSSC Standard Procedures 08-01, Definitions and Terms 5.0

5 WSSC Standard Procedures 08-01, Affirmative Procurement Initiatives for Enhancing SLBE Contract Participation
[herinafter “Procurement Initiatives”], 1.0.2

1 \WSSC Standard Procedures 08-01, Definitions and Terms 5.0 and Procurement Initiatives, 1.0.3

7 WSSC Standard Procedures 08-01, Procurement Initiatives, 1.0.4

18 \WSSC Standard Procedures 08-01, Competitive Business Development Demonstration Project

19 WSSC Standard Procedures 08-01, Procurement Initiatives, 1.0.1
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D. Selected Characteristics of Other Programs

Federal Government. The Federa Government requires all federal agencies to set aside certain
purchases of at least $3,000 and up to $100,000 for small businesses. Agencies must also set aside
purchases over $100,000 if thereis a “reasonable expectation” that the agency will receive aleast two
qualified bids at fair-market prices.

Some federal agencies report that meeting the second requirement creates arisk that they will have to
reissue the solicitation if they do not receive qualified bids for set-aside contracts over $100,000.
Additionally, some agencies have found that in order to meet the “reasonabl e expectation” requirement
they have to do significant market research and recruit small businesses that may be able to meet the
contract requirements.”

In order to address these challenges, agencies have implemented a “Small Business Cascading
Evaluation Preference Process.” Using this approach, agencies issue a solicitation that is open to all
bidders, however, the solicitation specifies that if a certain number of qualified bids are received from
small businesses, only those bids will be considered.?® Criticisms of this approach include: (1) agencies
use the approach to avoid performing market research and (2) some businesses invest resourcesin
submitting bids that will never be considered.®

State of Maryland. By law, the Maryland Department of General Services, Department of
Transportation, University System of Maryland, Morgan State University, and Maryland Department of
Public Safety and Correctional Services may provide a price preference to certified small businesses for
certain types of procurements.?*

The State’s preference program allows these departments to award a contract to a small business with a
bid up to five percent greater than the lowest non-small business bid. Departments may give an
additional preference of two percent for veteran-owned small businesses or three percent for disabled
veteran-owned small businesses.”®

Commonwealth of Virginia. In 2006, Virginia established the Small, Women-, and Minority-Owned
Business Program (SWaM) to direct 40 percent of the Commonwealth’s discretionary spending® to
SWaM-certified vendors.?” The program sets different guidelines for purchasing from SwWaM-certified
businesses for Commonweal th agencies based on the amount of a purchase.”®

% Federal Acquisition Regulation 19-502-2 (a-b)

2 U.S. Department of Commerce, Procurement Memorandum 2004-2, An Innovative Approach to Small Business Set Asides:
Small Business Cascading Evaluation Preference Process [hereinafter “Procurement Memorandum”] @ p. 1

2 procurement Memorandum @ p. 2

2 Report of the Acquisition Advisory Panel to the to the Office of Federal Procurement Policy and the United States
Congress [January 2007] @ pp. 282-283

2 Md. Code, State Finance and Procurement § 14-202

% Md. Code, State Finance and Procurement § 14-206

% Discretionary spending includes daily operating expenses and construction under $100,000

2" Commonwealth of Virginia Executive Order 33 (2006)

2 Different guidelines exist for purchases under $5,000, from $5,000 and $49,999, from $50,000 and $99,9999, and
$100,000 and above. July 30, 2009 Interview with Lawrence Wright, Virginia Department of Minority Business Enterprise
[hereinafter Wright Interview]
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While a business may be certified under the program both as a small business and a women- or minority-
owned business, to participate a business must be certified as a small business — defined as having 250
employees or fewer and an average of $10 million or lessin receipts over three years.?®

State of West Virginia. The State of West Virginia offers a Resident Vendor Preference Program for
all non-construction State contracts. Under the program, West Virginia businesses earn up to afive
percent price preference in bidding against out-of-state businesses.® If aresident vendor’s bid priceis
below the adjusted bid price (based on the preference) of out-of-state vendors, the State agency must
award the contract to the resident vendor.*

Cecil County, Maryland. According to the Cecil County Code, the Board of Commissioners may
show preference to a“local bidder” when purchasing supplies, equipment, and services. A local bidder:
(1) has a place of business or maintains an inventory in Cecil County; (2) islicensed by Cecil County or
the Stge of Maryland, if required; and (3) is subject to Cecil County real and/or personal property
taxes.

A preference may not exceed six percent of the bid amount or $60,000, whichever isless, and all
invitations to bid must advertise the local preference.®

2 \Women- or minority- owned businessin the SWaM database may register as small or non-small businesses, however, Virginia
law requires procurement to be race and gender neutral. Vendors that register as women- or minority-owned businesses may be
eligible for Federal preference programs from the Federal government. (Wright interview); Virginia Department of Minority
Business Enterprise, 'itp://www.dmbe state.va.us/fag.htmli Wright interview

% Businesses may earn a 2.5% preference if they have aprincipal place of businessin West Virginia; a2.5% preference if at
least 75% of their employees who will work on the project live in West Virginia; and/or a 3.5% preferenceisthe businessis
veteran-owned.

3L August 4, 2009 Interview with Ron Price, West Virginia Purchasing Division

%2 Cecil County Code § 183-21

3 Cecil County Code § 183-21
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CHAPTER VII. Findings

This chapter presents the Office of Legidative Oversight’s evaluation findings, organized as follows:

Legidative and Staffing History

Program Results

Data Collection

Feedback on the LSBRP from the Business Community and County Government Staff
Comparative Information

moow»

A. LEGISLATIVE AND STAFFING HISTORY

In 2005, the County Council initiated and adopted legislation to establish the Local Small Business
Reserve Program (LSBRP). Earlier thisyear, as part of the County Executive’s 2009 Economic
Assistance Plan, the Council approved changes to the parameters of the LSBRP.

Legidative History

1. The Council’s legislative record indicates that the goals of the Local Small Business Reserve
Program were to: (a) enhance the competitiveness of County-based small businessesin the County
Government’s procurement process; (b) broaden the pool of local small businesses doing business
with the County; and (c) encourage the County’s economic growth by enhancing the business
climate for local small businesses.

2. The 2005 law establishing the LSBRP (Bill 23-04) required al County Government departments to

award at least ten percent of eligible contract dollars to local small businesses. The definition of
“local small business,” including maximum limits on abusiness’ gross sales and number of
employees, were established by executive regulation.

3. Thelaw that established the LSBRP exempted the following types of contracts from the ten percent

requirement:
e Pre-existing contracts or extension(s) of pre-existing multi-year contracts;
o Non-competitively awarded contracts,
e Public entity or emergency procurements,
e Contracts granted awaiver by the Chief Administrative Officer;
e Any single procurement greater than $10 million;

e Any procurement for which no local small business was qualified or able to perform the
contract; and

e Contracts for which the LSBRP law did not apply because of a conflict with state, federal, or

local law or a grant requirement.
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4. Asthe primary mechanism for achieving the goals of the LSBRP, the law authorized a process for
County Government departments to reserve (or set aside) contracts for bidding by only local small
businesses. Staff responsible for administering the LSBRP work with contract administrators across
County Government departments to identify contracts that are appropriate for the reserve process.

5. In March 2009, as part of the County Executive’s Economic Assistance Plan, the Council approved
changesto the parameters of the LSBRP. The program amendments increased the size limits for
local small businesses and doubled (from 10-20%) the percent of eligible contract dollars that each
department must award to local small businesses. 1n addition, the Director of the Department of
General Services must now approve exemptions from the program based on the reason that thereis
no qualified local small business available.

Staffing History and Costs

6. Since 2005, as aresult of Executive Branch reorganizations, three different offices have been
responsible for administering the Local Small Business Reserve Program. The program was initially
assigned in 2005 to the Department of Economic Development (DED). In January 2008, the
program was transferred to the Office of Procurement. In July 2008, it was transferred again, this
time to its current location in the Department of General Services’ Office of Business Relations and
Compliance (OBRC).

7. Between FY 07 and FY 09, personnel and operating expenses dedicated to managing the LSBRP
ranged from $209K to $362K. Interms of workyears, the staff assigned to L SBRP fluctuated from
26 WYs(FYQ07) to 4.2 WYs (FYQ09). For FY 10, dedicated program staffing is budgeted at two
workyears in the Department of General Services. These budget data do not include the costs of
time allocated by contract administrators across all County Government departments/offices to
implement the program.

B. PROGRAM RESULTS

OL O analyzed program data and information on business eligibility and participation; contract awards to
local small businesses; and compliance with the LSBRP law and regulation. While OLO was able to
reach some meaningful findings on the results of the program (summarized below), the following factors
made it difficult to make afinal determination about the effectiveness of the LSBRP:

e Absence of data on all County Gover nment procurements. To date, the County has only
collected data on awards to local small businesses on contracts affected by the LSBRP. Because
such alarge portion of all County Government contracts (90%) was deemed exempt from the
LSBREP, it is not known how much of the $900 million in exempt County Government contracts
each year went to local small businesses through the regular procurement process.

e Only two yearsof data combined with recent program changes. At the time OLO conducted
the report, only two full years of program data (FY 07 and FY 08) were available. Earlier thisyear,
Bill 3-09 made significant changes to the parameters of the LSBRP; it is premature to assess the
impact of these changes. These recently enacted program changes combined with only two years
of datalimit the ability to draw conclusions about program accomplishments.
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Contract Awardsto Local Small Businesses

8. InFY07, the County Government awarded contracts totaling $11.5 million, or 19.2 percent of

eligible contract spending to local small businesses. In FY 08, L SBRP vendors received contracts

worth $11.8 million, or 14.8 percent of eligible contract spending.

FYQ7 FY08
Value of County Contracts : i
SN pocent | PN | percent
millions millions
Total Amount Eligible for LSBRP $59.6 100% $80.1 100%
Portion Awarded to LSBRP Vendors | $11.5 19.2% $11.8 14.8%

Source: DTS

While these data demonstrate that the County Government met the statutory requirement to award at
least ten percent of eligible contract dollarsto local small businesses, the following facts on business
participation in the program, the volume of program exemptions, and the minimal use of the contract
reserve mechanism suggest that compliance with the procurement goal does not translate into an overall
finding that the legislative goals of the LSBRP were fully met.

Business Eligibility and Participation

9.

10.

11.

Only afraction of the eligible local small businesses have registered to participate in the LSBRP.
Between January 2006 and June 2009, atotal of 1,540 vendors registered for the program. Data on
the characteristics of the active registered business (as of September 2009) indicate that most of the
vendors who have registered for the LSBRP are significantly smaller in size (number of employees
and/or gross sales) than allowed by program dligibility criteria.

Available data indicate that upwards of 90 percent of the businesses located in Montgomery County
likely qualify as “small businesses” under the eligibility requirement adopted (and amended earlier
thisyear) for the LSBRP. While the estimates of the number of eligible businessesvary, a
conservative number would be higher than 20,000.

At any given time the number of “active” vendors (defined as those with current registrations) is
substantially smaller than the total number ever registered. For example, at the end of FY 09, there
were only 687 “active” vendors. One of the primary reasons for this disparity is that businesses
choose not to renew their registrations.
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High Percent of Contracts Exempted

12. More than 90 percent of the County Government’s total contract spending was exempted from the
LSBRP. In FY07, 94 percent of the County Government’s approximately $1 billion in contract
spending met at least one of the legally-established program exemptions. In FY 08, amost 92 percent
of the $985 million in total contract spending was exempt. The most commonly cited exemptions
were for pre-existing contracts, no qualified local small business, and non-competitive contracts.

FYO07 FY08
Value of County Contracts $in % of $in % of
millions total millions total
Contract Spending $1,019.1 100% $984.9 100%
Portion Exempt from LSBRP | $959.5 94.1% $904.8 91.9%

Source: DTS

Contract Reserve Mechanism Rarely Used

13. Only afraction of the contract dollars successfully awarded to L SBRP businesses resulted from the
L SBRP contract reserve process; virtually all contract awards resulted from the regular procurement
process. In FY 07, $100,000 (1.2%) of awards to L SBRP vendors resulted from contracts that were
reserved under the LSBRP. In FY 08, $400,000 (3.1%) of awards to L SBRP vendors resulted from
reserved contracts.

FYO07 FY08
Value of County Contracts i i
$in % of total $in % of total
millions millions
Awards to L SBRP Registered Vendors $11.45 100% $11.82 100%
Portion Reserved $0.14 1.2% $0.37 3.1%

Source: DTS

14. In FY 07 and FY 08, the County Government reserved atotal of 18 solicitations for LSBRP vendors.
Of these, 13 resulted in contracts with LSBRP vendors. In FY 09, another 16 solicitations were
reserved, and nine went to LSBRP vendors. The remaining solicitations were cancelled or reissued
asregular solicitations due to insufficient vendor responses or reasons specific to the contract.
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Compliance with LSBRP law and regulations

15. Asnoted above (see #8), in FY 07 and FY 08, the L SBRP exceeded the requirement in the LSBRP
law and regulation to award ten percent of eligible procurement spending to local small businesses.

e InFYQ07, the County Government as awhole awarded 19.2 percent of eligible contract
spending to LSBRP vendors; in FY 08, the County Government awarded 14.8 percent of
eligible spending to LSBRP vendors.

e InFYQ7 and FY 08 about half of County Government departments/offices that were required
to comply with the LSBRP law had program-eligible procurements. Of these, about three-
quarters of the departments awarded at least ten percent of their eligible procurement

spending to LSBRP vendors.

16. The LSBRP law and executive regulation al so stipulate requirements for outreach, data collection,
and reporting. The table below lists requirements and indicates whether they were met.

Requirement

Advertising in media

Met

Yes

No

Partially

Outreach to Business Community

Comments

Distribute brochures

Business events (minimum of 3 annually)

Work with small business groups

< | 2| 2| =

Annual pressreleases

Website and Database

Provide general information about program

Pressrelease for FY 06 and part of FY 07
No press releases for FY 08

Allow registrations

Provide list of registered vendors

Track dollar amount of contracts awarded to
LSBRP vendors

< | 2| 2| =&

Track number of contracts awarded to LSBRP
vendors

Annual Report to County Council

Database does not capture number of
contracts

Due November 30 \ FY 08 report submitted in March 2009
Data on number and amount of contracts awarded N No data on number of contracts

under program

Data on number and amount of exempted \ No data on number of exempt contracts
contracts

Data on Outreach to business community \ No information in FY 08 report
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C. DATA COLLECTION

Since the inception of the LSBRP, County Government staff have put substantial effort into gathering
data on the LSBRP. However, the factors listed below made it difficult for County Government staff to
provide the data needed for a comprehensive program eval uation.

17. The L SBRP database does not capture information on whether contracts that were exempt from the
program were nonetheless awarded to local small businesses. Consequently, program staff cannot
analyze 90 percent of the County Government’s annual contract spending nor what percent of that
spending is going to local small businesses.

18. At the time of program implementation in 2005, the L SBRP database was set up separately from
other procurement databases. This created challenges for L SBRP data collection, which resulted in
inefficient (and potentially inaccurate) reporting. Specifically:

e The LSBRP database gathers data on expenditures from two Office of Procurement databases.
These databases do not contain information on whether: the vendor is registered for the
L SBRP; a contract was reserved for the LSBRP; or a contract was exempt from the LSBRP.

e Department contract administrators must individually report this data for each procurement
transaction over $5,000, a time consuming process for large departments that literally have
thousands of transactions annually.

e Some departments do not report al of their contract information by the deadline for the
LSBRP annual report. Asaresult, the annual report submitted to the Council does not
contain the final program data.

e The LSBRP database does not include data on purchases under $5,000, and as a result, most
expenditures under $5,000 are not reflected in either the eligible or exempt procurements
discussed above. Approximately $41 million in County Government purchases were under
$5,000 in FY 07, and approximately $42 millionin FY08. Thisarea of procurement
represents a substantial component of County spending for which there isincomplete
information on how much is actually being procured from local small businesses.

D. FEEDBACK FROM THE BUSINESS COMMUNITY AND COUNTY GOVERNMENT STAFF

To obtain feedback about the Local Small Business Reserve Program, OL O conducted a survey of local
small businesses that had registered with the L SBRP; consulted with selected other representatives of
the business community; and interviewed contract administrators in 13 County Government
departments/offices.
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Feedback from the Business Community

OLO used an online survey tool to solicit feedback about the LSBRP from business ownerswho are
registered in the LSBRP database. Of the 768 business owners who were invited to participate, 112
(15%) responded.

19. In general, survey respondents expressed support for the concept of areserve program for local small
businesses, but disappointment that the L SBRP has not resulted in more opportunities for them to
contract with the County Government.

20. Seventy-eight percent of survey respondents reported that they had never received a contract from
the County Government. Of these 86 businesses, a mgjority (54%) reported that they had never seen
asolicitation for the goods or services that they provide.

21. Twenty-two percent of survey respondents reported they had received at least one County Government
contract. Of these 25 businesses, about one third reported receiving a contract through the LSBRP
reserve process, one third reported receiving a contract through the regular contracting process; and
one third reported receiving contracts both through the reserve process and the regular contract process.

22. Of the 72 percent of businesses that reported being aware of the March 2009 changes to the LSBRP,
approximately half did not believe that the changes would have any significant impact on their business.

23. Consistent with the survey results, OLO’s interviews with other members of the business community
(including representatives of ten chambers of commerce) found strong support for the concept of a
reserve program. However, the general view expressed was also that implementation of the program
could and should be improved. Specific comments included:

e The business community had expected the program would result in more opportunities for
local small businesses to compete for reserved contracts and that these contracts would be
worth higher amounts.

¢ Ingeneral, the LSBRP needsto be publicized in away that matches available vendors with
the County Government’s purchasing needs.

Feedback from County Gover nment Staff

OLO interviewed 13 contract administrators who implement the LSBRP in County Government
departments. Their LSBRP responsibilities include coordinating L SBRP solicitations among
department staff and DGS; encouraging department staff to consider LSBRP vendors for solicitations,
and managing the department’s data in the LSBRP intranet database.

24. Eleven of the 13 department representatives interviewed reported that their department had met the
L SBRP requirement to award ten percent of eligible contract dollarsto local small businesses. Nine of
these individual s expressed some concern about being able to meet the higher 20 percent requirement.
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25. The most common reason given by contract administrators for not reserving more contracts through
the LSBRP was the limited pool of vendors registered with the County. A recurring concern isthe
risk of atime delay that would occur if/when areserved contract does not receive a sufficient
number of responses, which would then require the department to reissue the solicitation.

26. County Government contract staff expressed frustration with the LSBRP database. They described it
as confusing, and had difficulty searching for vendors and reporting data about their purchases.

E. COMPARATIVE INFORMATION

OLO’sreview of the State’s small business reserve program and several other public sector procurement
programs operating in the Washington D.C. area found that:

27. The State of Maryland established a small business reserve program in 2004 that requires certain
State agencies to award ten percent of contract dollars to small businesses. Published reports on the
results of the State’s program show that, on average, participating agencies have awarded about six
percent of contract dollarsto small businesses under this program.

28. Although Montgomery County’s Local Small Business Reserve Program was initially modeled after
the State of Maryland program, there are significant differences between the two programs:

e The State program does not limit program eligibility to small businesses located in Maryland;
in comparison, the County’s program only applies to small businesses located in the County.

e The State’s digibility requirements for businesses are based on both number of employees and
gross sales, while the County bases eligibility on either number of employees or gross sales.

e The State program requires ten percent of contract dollars spent by certain State agencies to
be awarded to small businesses; in comparison, (since the law was amended in 2009)
Montgomery County’s program requires 20 percent of eligible contract dollars spent by all
County departments/offices to be awarded to local small businesses.

e The State program identifies one category of procurement as exempt from the program. In
comparison, the County Government’s law identifies seven exemption categories.

29. OL O aso compiled information about small business procurement programs offered by the Federal
Government; Commonwealth of Virginia; State of West Virginia; District of Columbia; Washington
Suburban Sanitary Commission; and Cecil County, Maryland. In addition to some set-asides for
small and/or local businesses, programs offered by these jurisdictions included:

e Price preferencesfor local small businesses;

e Mandatory local small business subcontracting goals on contracts over a certain amount;

e Reserving a contract solicited through the regular procurement process for local small
businesses, if a minimum number of qualified local small businesses bid on the contract; and

¢ Reducing or waiving requirements for bonding or insurance to contract with otherwise-
qualified local small businesses.
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CHAPTER VIII. Recommendations

The Local Small Business Reserve Program (L SBRP) was established by law in 2005 with a mandate
that all County Government departments award at least ten percent of eligible contract dollars to local
small businesses. The law established the procurement requirement and a contract reserve (set aside)
process as the primary mechanism for accomplishing the stated goals of the program, which were to:

e Enhance competitiveness of County-based small businesses doing business with the County;
e Broaden the pool of local small businesses doing business with the County; and

e Encourage the County’s economic growth by enhancing the business climate for local small
businesses.

Earlier thisyear, at the County Executive’s recommendation, the Council approved changes to the

L SBRP and extended the sunset date of the program from December 2009 to December 2012. The
approved changes included doubling the local small business requirement for County
departments/offices from 10 to 20 percent of eligible procurements and changing the definition of what
gualifies an enterprise asa “local small business” under the program.

Asreviewed in previous chapters, OLO’s evaluation found that the County Government was largely in
compliance with the statutory requirements of the LSBRP. However, a number of factors— including
the absence of critical procurement data and the recent changes to the program — made it difficult to
draw definitive conclusions about the bottom-line effectiveness of the program. Asaresult, OLO’s
recommendations focus on providing the Council with the information needed to make informed
decisions about the future of the LSBRP.

Recommendation #1: Decide the future of the L SBRP based upon a complete picture of all
County Government purchases from local small businesses.

In the course of reviewing the Local Small Business Reserve Program, OL O found that a substantial gap
in knowledge exists about County Government purchases from local small businesses. Because 90
percent of the County’s procurement dollars were exempted (by law) from the LSBRP, the data tracked
to date about the County Government’s purchases from local small businesses only reflects information
on ten percent of the County’s contract purchases.” Further, the data do not take into account local small
businesses that are hired as subcontractors on larger County contracts.

OL O recommends that the Council’s future decisions about the L SBRP be based on the full picture of
the County Government’s procurements from local small businesses. Finding out the dollar value and
types of goods and services the County Government is purchasing from local small businesses, both as a
result of the LSBRP and through the regular procurement process, will better position the Council to:

¢ Judge the effectiveness of the LSBRP,; and

e Makeinformed decisions about changes to the parameters of the LSBRP, e.g., business
eligibility, mandated targets, criteriafor exemptions.

! Asexplained in the report (p. 16), data collection is limited to the few solicitations reserved for local small businesses under
the LSBRP plus procurements that individual departments identify in order to meet their LSBRP purchasing requirement.
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The table below outlines the macro-level data about the County Government’s contracts with local small
business that OL O recommends the Council request the Executive Branch to compile about FY 10
procurements.

Summary of FY 10 County Government Contract Awards

Value of All Contracts Awarded...

Total
Type of : Per cent of
B Contract Directly to Local Indirectly to L ocal ek
Dollars e Small Businesses
(Subcontracts)
Wholesde
Retail

Manufacturing

Services

Construction

TOTAL

OL O aso recommends that the Council request a companion report on the value of contracts awarded to
locally-based non-profit organizations. Currently, non-profit organizations with workforces comparable
to “local small businesses” (as defined in the law) do not qualify as such simply because they are not-
for-profit businesses instead of for-profit businesses. Many of the County Government’s contracts with
non-profits, however, legitimately reflect County dollars spent with local organizations.

Recognizing that it will take sometime to collect these data, OL O recommendsthat the Council
ask the Chief Administrative Officer (CAO) to provideareport on all contract awardsto local
small businesses during FY 10 by November 30, 2010. OL O recommends the Council ask the
Executive Branch to incorporate these data into the FY 10 annual report to the Council on the LSBRP.

Thistiming will enable the Council to, approximately one year from now, discuss the future of the
L SBRP based on:

e A complete picture of the County Government’s current contract awards from local small
businesses, and

e Another full year of LSBRP experience based on the March 2009 |egislative changes to the
program.
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Recommendation #2: Explore strategies other than the contract reserve mechanism for
accomplishing the goals of the L SBRP.

The table below summarizes the goals, as currently found both in the legidlative record and in the
legislation that established the Local Small Business Reserve Program.

LSBRP Goals Sour ce

Award at least ten percent (now 20%) of “eligible” contract dollars for
goaods, services, or construction to local small businesses.

Legidation

Enhance the competitiveness of County-based small businesses by
creating a separate market where small business can compete against each | Legislative Record
other rather than against larger firms for procurement opportunities.

Broaden the pool of local small vendors doing business with the County. Legidative Record

Encourage the County’s economic growth by enhancing the business

climate for local small businesses.? L egislative Record

Asreviewed in the previous chapters, LSBRP data for FY 07 and FY 08 indicate that only afraction of
the County’s procurement dollars awarded to local small businesses was awarded through the program’s
process for reserving contracts for local small businesses. The remaining contract dollars awarded to
local small businessesin FY 07 and FY 08 resulted from the regular (non-reserve) procurement process.
The table below summarizes FY 07 and FY 08 data on L SBRP-reserved contracts.

K nown Procurement Awardsto L ocal Small Businesses, FY07 and FY 08

: Contract Awardsto L ocal Small Businesses
Fiscal Total L SBRP
Year Through L SBRP- Through Regular Procurements
Reserve Process Procurement Process
FYOQ7 $100,000 $11.4 million $11.5 million
FY 08 $400,000 $11.4 million $11.8 million

If the LSBRP datafor FY 09 and FY 10 continue to evidence that the County Government awards all but
afraction of contractsto local small businesses through the regular procurement process, then OLO
recommends the Council either amend or eliminate the LSBRP contract reserve process and consider
aternative strategies for assisting local small businesses.

To enable an informed Council discussion about feasible alter nativesto the contract reserve
mechanism, OL O recommendsthat the Council task the Chief Administrative Officer with
exploring other strategies. OLO recommendsthat the Council ask for a report back from the
CAO on alternative program structures by November 30, 2010, as part of thereport on all
procurements from local small businesses.

2 Executive Regulation 21-05AM; April 12, 2005 County Council Worksession Packet: Agenda Item #8, Bill 23-04,
Contracts and Procurement — Local Small Business Reserve Program, p. 2
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Other jurisdictions that have developed programs to favor small and/or local businessesin their government
procurements have employed several different methods to achieve the goal. These methods include:

e Price preferencesfor local small businesses;

o Mandatory subcontracting goals on contracts over a certain amount, with a mandatory percentage
going to local small businesses;

e Reserving a contract solicited through the regular procurement process for local small businesses, if
aminimum number of qualified local small businesses bid on the contract; and

» Reducing or waiving requirements for bonding or insurance to contract with otherwise-qualified
local small businesses.
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CHAPTER IX. Agency Commentson Final Draft

The Office of Legidative Oversight circulated afinal draft of this report to the Chief Administrative
Officer for Montgomery County, the Department of General Services, the Department of Economic
Development, and the Department of Technology Services. OL O appreciates the time taken by agency
representatives to review the draft and provide comments. OLO’sfinal report incorporates technical
corrections and comments provided by agency staff.

The written comments received from the Chief Administrative Officer are attached in their entirety and
begin on the following page.
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OFFICES OF THE COUNTY EXECUTIVE
[siah Leggett Timothy L. Firestine
County Executive Chief Administrative Officer

MEMORANDUM

December 3, 2009

TO: Karen Orlansky, Director
Office of Legislative Oversight

————

FROM: Timothy L. Firestine /’,_‘%—] m—
Chief Administrative Officer

SUBJECT: OLO Report 2010-4, Evaluation of the Local Small Business Reserve Program

The OLO Report 2010-4 provides a fair evaluation of the Local Small Business
Reserve Program (LSBRP). As noted in the OLO report, recent legislative changes have
increased the program’s parameters and market penetration, thus creating a more active business
outreach. The program transfer to the Department of General Services’ Office of Business
Relations and Compliance (OBRC) places the LSBRP in an environment with contracting
expertise and direct links to County departments and local businesses. The partial reorganization
of County government that created DGS is recognized as the catalyst for many of the OLO
recommendations. -

The report shows that since implementation of the new legislation the number of
LSBRP solicitations has increased significantly. In fact, in the last six months more LSBRP
solicitations have been issued than in the first two years of the program. However, as the report
indicates, the current data collection system only tracks the performance of the LSBRP program
and its vendors and does not address businesses that may qualify but are not registered in the
database, nor does it track subcontracts, where it’s expected that a great deal of local small
business activity takes place as a distinct and indirect result of County contract. OBRC is
working closely with the Office of Procurement to encourage large businesses to subcontract
with LSBRP registered vendors. Additionally, solicitations are being advertised that will result in
unbundling several large County contracts to maximize local contracting opportunities.

This response to the OLO report addresses specific statements made in the OLO
Executive Summary and the report’s two recommendations.
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EXECUTIVE SUMMARY

Feedback from the Business Community and County Government Staff

OLO Language

OLO'’s online survey of local small businesses and interviews with representatives of the
business community evidenced support for the concept of the LSBRP, but disappointment with
how the program has worked in practice. In particular, small business owners had expected that
LSBRP would result in more opportunities to bid on reserved contracts and that these contracts
would be worth higher amounts. Also, business owners thought that attention should be paid to
better matching available vendors with the County’s purchasing needs.

Response: ~ When the program was first created, LSBRP staff worked aggressively to
promote the program and invite qualifying businesses to register, and many
did. However, the effort to identify County requirements relative to businesses
registering with the system was not thorough. As a result, many businesses that
registered expecting opportunities were disappointed, while County
departments searching the registry of businesses were unable to identify
businesses providing the goods or service required. This resulted in few formal
solicitations being advertised through the LSBRP reserve, and few contracting
opportunities to registered businesses.

OLO Language

OLO interviewed contract administrators who implement the LSBRP in 13 County Government
departments. Although most departments had met the program target of purchasing 10% from
local small businesses, contract staff expressed some concern about meeting the new 20%
requirement. The most common reason given for not reserving more contracts through the
LSBRP was the limited vendor pool. Contract administrators also voiced frustration with the
LSBRP database, describing it as confusing and difficult to work with.

Response:  The original LSBRP database was cumbersome. After the program was moved
to DGS, the database was planned to be part of the Central Vendor
Registration System (CVRS) after it went live January 2009. The LSBRP
database was moved to the CVRS in October 2009 and is now much easier to
use.

By utilizing the CVRS, local small businesses may now register in only one
place and are not required to register with LSBRP as a second and independent
process. This has resulted in the identification of more businesses and, through
marketing efforts by staff of the OBRC, businesses previously registered with
the central system are now updating their record to include their qualifying
status for the LSBRP.
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The above-referenced earlier broad based efforts to register businesses is now
more focused as OBRC staff meet with departments to determine contracting
plans for the coming year and then work with the Department of Economic
Development and County chambers of commerce to identify the available pool
of businesses capable of addressing the contracting requirements. These
businesses are then contacted to make sure they are registered with the County
as LSBRP companies. Further, the recent legislative increase from 10% to 20%
in the contracting goal also broadened the qualifying thresholds for small
business will allow more businesses to participate in the program. These
combined efforts are expanding the utilization of small businesses in both
formal and informal contracting requirements, making the obtaining of the
20% goal achievable.

Challenges to Determining Program Effectiveness

OLO Language

The following factors made it difficult for OLO to make a final determination about the
effectiveness of the Local Small Business Reserve Program.

Absence of data on all County Government procurements. To date, the County has only
collected data on awards to local small businesses on contracts affected by the LSBRP
program. Because such a large portion of all County Government contracts (90%) was
deemed exempt from the LSBRP, it is not known how much of the 8900 million in exempt
County Government contracts each year went to local small businesses through the regular
procurement process.

Only two years of data combined with recent program changes. Earlier this year, Bill 3-09
made significant changes to the parameters of the LSBRP program, it is premature to assess
the impact of these changes. Recently enacted program changes combined with the
availability of only two full years of program data (FY07 & FYO08) limit the ability to draw
conclusions about program accomplishments.

Response:

The combination of inadequate technology tools to track activity, low and
unfocused enrollment in the LSBRP database and limited staff resources
make accurate reporting on small business contracting a challenge. Past
reports have reported only on the contracting activity with the businesses
registered in the LSBRP database, in addition to records maintained through
the year by County departments. Changes enacted in the past year will help
track this information better.

The numerous exemptions allowed under the law do reduce the eligible

contracting opportunities. However, the exemption category that permits a
using department to determine that no local small business exists to meet that
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department’s requirement has the greatest room for improvement. A change
in the LSBRP law that now requires review and approval of this
determination by the DGS Director will reduce the number of contracts
exempted.

Subcontracting is not specifically addressed in the law, however, a large
amount of local small business contracting takes place through County
contractors subcontracting with local companies. While the law focuses on
direct County contracting activity, it is undeniable that subcontracting is a
direct benefit to the local business community. Staff is now reviewing
processes by which this may be tracked and reported in the future.

Comparative Information

OLO Language

OLO also compiled information about small business procurement programs offered by the
Federal Government and other governments in the Washington, D.C. area. In addition to set-
asides, programs included:

e Price preferences for local small businesses;

Response:

Price preferences should be reviewed for legal compliance and prudently
considered as local preferences tend to invite reciprocity by other
municipalities and states, which would result in an unintended disadvantage
to the businesses a preference is intended to support.

e Mandatory local small business subcontracting goals on contracts over a certain amount;

Response:

Mandatory goals assume that subcontracting requirements can be met by the
local business community, which may not always be the case. It may be
preferable to award additional evaluation points based on the amount of local
business participation, or some similar approach.

e Reversing a contract solicited through the regular procurement process for local small
businesses, if a minimum number of qualified local small businesses bid on the contract;

Response:

Preparing bids and proposal is a time consuming and expensive undertaking
for any business. Asking business to prepare and submit a bid or proposal
only to have it dismissed when a sufficient number of qualifying small
businesses participate will discourage competition and could invite legal
challenge. The current law provides for a reserve when sufficient competition
is known to exist. Improvements in program administration should address
this issue and should be pursued before more restrictive measures are
considered.
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e Reducing or waiving requirements for bonding or insurance to contract with otherwise-
qualified local small businesses.

Response:  In certain instances bonding limits may be unrealistically high and, therefore,
exclude small business that typically have lower bonding capacity.
Procurement staff review draft solicitations and consult with Risk
Management and OBRC staff to determine of bonding is necessary, or limits
are too high. This determination must be made on a case-by-case basis.

Goals of the Local Small Business Reserve Program

OLO Language

As reviewed in the report, the absence of comprehensive procurement data and recent changes

to the structure of the Local Small Business Reserve Program make it difficult to draw definitive
conclusions about program effectiveness. Further, even though the County Government exceeded
the 10% target set for awarding eligible contract dollars to local small businesses, other
program results — the small number of registered businesses, the large portion of contract
exemptions, the rarely used reserve process — raise questions about whether the legislative goals
of the program were accomplished.

Response:  As stated earlier, the slow and unfocused beginning of this program has been
replaced by a more strategic implementation. It is premature to question the
accomplishments of a program that is only now under the direction it should
have enjoyed at its inception. Scrutinizing exemption determinations,
expanding program enrollment and targeting specific industries to address
known County requirements will increase the amount of small business
participation in County contracting. If the program’s goal is to ensure that local
small businesses are provided an equitable share of County contracting
expenditures, these measures will help realize that goal.

OLO RECOMMENDATIONS

Recommendation #1: Decide the future of the LSBRP based upon a complete picture of all
County Government purchases from local small businesses.

Recognizing that it will take some time to collect these data, OLO recommends that the Council
ask the Chief Administrative Officer to provide a report on all contract awards to local small
businesses and locally-based non-profits during FY10 by November 30, 2010. OLO recommends
asking the Executive Branch to incorporate these data into the FY10 annual report to the
Council on the LSBRP.

Response:  This is a reasonable goal with which we agree.
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Recommendation #2: Explore strategies other than the contract reserve mechanism for
accomplishing the goals of the LSBRP.

To enable an informed Council discussion about feasible alternatives to the contract reserve
mechanism, OLO recommends that the Council task the Chief Administrative Officer with
exploring other strategies. OLO recommends that the Council ask for a report back from the
CAO on alternative program structures by November 30, 2010, as an addendum to the report on
all FY10 procurements from local small businesses.

Response:  The Executive Branch is willing to consider any strategy that will promote a
strong economy and provide opportunity for local businesses to benefit from
County contracting. As noted above, the strategies proposed have challenges
but some alternatives may be considered in addition to the improved
management of the current program.

oe: Kathleen Boucher, Assistant Chief Administrative Officer
David Dise, Director, Department of General Services
Steve Emanuel, Director, Department of Technology Services
Leon Rodriguez, County Attorney
Steve Silverman, Director, Department of Economic Development
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Appendix A

Comparison of State of Maryland and Montgomery County Small Business Reserve Programs

Characteristic

State Program

County Program

Managing Department

Department of General Services— Vendor registration
Governor’s Office of Minority Affairs— Implementation

Department of General Services

Departments/Agencies | 24 State agencies* County using departments

Affected

Program Start Date October 1, 2004 January 1, 2006

Sunset Date December 31, 2010 December 31, 2012

Preference Percentage | 10% of eligible procurement dollars 20% of digible procurement dollars

Loca Preference

None

e Physical businesslocation(s) only in the County; or

o Physical business locations both in and outside of the
County, and the County-based |ocation(s) account for
over 50% of the business’stotal number of employees,
or over 50% of the business’s gross sales

Types of Services

Goods, supplies, services, maintenance, construction, construction
related services, architectural services, and engineering services

Goods, services, and construction

Small Business
Eligibility

¢ Independently owned and operated
e Not asubsidiary of another business
o Not dominant in itsfield of operation

¢ Independently owed and operated

e Not asubsidiary of another business

o Generates significant amount of economic activity for
the County

Small Business Size
Limits by Category

¢ Wholesale: Not more than 50 full-time equivaent employees
(FTE) and gross sales did not exceed average of $4M inlast 3
FYs.

e Retail: Not more than 25 FTE and gross sales did not exceed
average of $3M inlast 3FYs.

e Manufacturing: Not more than 100 FTE and gross sales did
not exceed average of $2M in last 3 FYs.

e Service: Not more than 100 FTE and gross sales did not exceed
average of $10M inlast 3 FYs.

e Construction: Not more than 50 FTE and gross sales did not
exceed average of $7M in last 3 FYs.

e Architectural and engineering: Not more than 100 FTE and
gross sales did not exceed average of $4.5M inlast 3FYs.

e Wholesale: Not more than 30 full-time equivalent
employees (FTE) or gross sales did not exceed average
of $5M inlast 3FYs.

e Retail: Not more than 30 FTE or gross sales did not
exceed average of $5M inlast 3 FYs.

e Manufacturing: Not more than 40 FTE or gross sales
did not exceed average of $14M inlast 3FYs.

e Service: Not more than 50 FTE or gross sales did not
exceed average of $5M in last 3 FYs.

e Construction: Not more than 50 FTE or gross sales did
not exceed average of $14M inlast 3 FYs.

Characteristic

State Program

County Program
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Certification Process

Businesses self-certify and update registration annually

State DGS performs random checks of sales and employment
data; Procurement Officers are encouraged to check
qualifications before making an award

DGS performs complaint-based eligibility investigations

Business self-certify and update registration annually
DGS verifies location and sales or employment data
prior to awarding a contract

Online posting Posted on eMaryland Marketplace, posting specifies if Small Contracts of $5K - $25K posted on County website for
Business Reserve applies 5 days, posting specifiesif LSBRP applies
Contracts exempted Contracts by State Use Industries, Blind Industries and Services Contracts to which the law does not apply because of

from total procurement
dollars

of Maryland, or sheltered workshops

Contracts where reserve preference would conflict with federal
law. Purchasing department must obtain a letter from the
Federal Government stating that participating in the small
business reserve would violate federal law.

conflict with state, federal, or local law or a grant
requirement;

Preexisting contracts or extension(s) of preexisting
multi-year contracts;

Non-competitive contracts;

Public entity or emergency procurements;

Contracts granted awaiver by the Chief Administrative
Officer;

Any procurement where no local small businessis
qualified or able to perform the contract as determined
by the head of the County department and approved by
the Director of DGS;

Any single procurement greater than $10 million.

Reporting and
Evaluation

Within 90 days after the end of the fiscal year, each designated
agency must report to the Board of Public Works and
Governor’s Office of Minority Affairs on the operation and
effectiveness of the program

Within 60 days of receipt of these reports, the Board of Public
Works must compile information and report to the legidative
Policy Committee

By September 30 of each year each using department
must submit data on the effectiveness of the program to
DGS. DGS must compile data from and report to
Council by November 30 of each year.

The Office of Legidlative Oversight must evaluate the
program prior to the sunset date.

* State Treasurer; Department of Budget and Management; Department of Business and Economic Development; Department of the Environment; Department of
General Services; Department of Health and Mental Hygiene; Department of Housing and Community Development; Department of Human Resources; Department of
Information Technology; Department of Juvenile Services, Department of Labor, Licensing, and Regulation; Department of Natural Resources; Maryland State
Department of Education; Department of State Police; Department of Public Safety and Correctional Services; Maryland Department of Transportation; University
System of Maryland; Maryland Port Commission; State Retirement Agency; Maryland Insurance Administration; Maryland Stadium Authority; Maryland
Transportation Authority; State Lottery Agency; and Morgan State University
Sources. Md. Code, State Finance and Procurement 88 14-501 — 14-505; The State of Maryland Small Business Reserve Program,

thttp://www.smallbusinessreserve.maryland.gov/t Montgomery County Code 88 11B-65-70, Montgomery County Executive Regulations 2-09
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http://www.smallbusinessreserve.maryland.gov/;

_ﬁow’-"co DEPARMENT OF GENERAL SERVICES « OFFICE OF BUSINESS RELATIONS AND COMPLIANCE
gy /| Local Small Business Reserve Program (LSBRP)

This form contains the questions required to seif certify a business with
the Locai small Business Reserve Program (LSBRP). After completing the form,

log onto the LSBRP website and seif certify your business. The LSBRP registration link is:
www.montgomerycountymd.gov/isbrp e« 240-777-9916

Vendor Details
Business Type: [JWholesale [IRetail [1Manufacturing [lService []Construction

VLR L i g OO — Oyes OONO
Is the Business independently owned and operated?.......coviviiceiere e e CIYes LINO
I5 the Businessa qubsidiary of BROLHEE FIFNT ... ssemessssimimm s (IYES LINO
s the Business dominant in its field of 0PEration? ... s Cyes OINO
Is the physical Business location(s) only in Montgomery County? ..........cocovvevinniene (1Yes [INO

Business Inception Date

Total # of employess on payroli: Total # of employees empioyed in the company.

Gross sales for the most recent three years:  $ 5 s
2006 2007 2008

Sales of the most recent three vears in the County: $

2006 2007 2008

if the business has been in gperation less than a vear:

First year projected or estimated gross sales: S

First year projected or estimated sales in the County:  $

Registration Information

County Vendor # (enter vendor ID # if you are already a registered Montgomery County vendor}

Federal Tax ID #: _

Form W-9 #:

Business Structure: [ Propietorship [ Partnership O Corporation [ Limited Liability Company

Business Information

Business Name:

Address:

City: State: _Zips
Phone: FAX

Email: Web Address:

B-1



Namels) of owners/partners/proprietors

Are you a certified minority bUSINESS 8NEEIDIISE? ... ovevveeeeeeeeereerses oo eseserersse oo (lyes CINO

Ccommodity code(s) (if known):

State the type of goods or services your business provides if you do not know the Commodity Code:

Certification Agreement

| am aware that | have the responsibility of notifying the Department of General Services immediately, via

D email at Isbrp@montgomerycountymd.gov or in writing to Montgomery County, Local Small Business
Reserve Program, 255 Rockville Pike, Suite 180 Rockville, MD 20850-4168, if the business ceases to be
independently owned and operated or becomes a subsidiary of another business.

| hereby certify that the information provided is a true and correct statement of facts. i, as a designated legal
[ representative of the company, further certify that this firm shall abide by and be subject to all applicable
Federal, State and Local Laws and regulations pertaining to any subsequent contract that may be issued.

Upon reguest of Montgomery County Government, the Business must promptly provide to the Department
D of General Services dccumentation on all of its business location{s) (if it has more than one), number of

employees by location, annual gross revenue of the business for the past three fiscal years. The preferred

documents are copy of a lease, Maryland Unempicyment Insurance Contribution Report (summary or

quarterly), and Financial Statement/Tax Returns. At the discretion of the Department of Ceneral Services,

an alternative type of document might be accepted.

| acknowledge that by registering with the program, | give the Montgomery County Department of General
D Services permission to obtain my business data from the State of Maryland’s Department of Labor, Licensing
and Regulation.

Signature (Name):

Business Title:

Phone:

Email;

Please select the category that best describes your level of involvement:

Tlowner [ President/CEQ [ Senior Executive []1None {7 Other:

{_] check this option to have your Company Name and Public information avallable in Vendor Search.
Displaying this informaticn can serve as a valuable networking resource.

Cnce the self-registration application has been received and processed, the apglicant will receive
an email notification message with your account information, including system login and password.
Montgomery County, Maryland reserves the right to review or deny registrations at any time. D

www.montgomerycountymd.gov/ishrp
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Appendix C
Solicitations Reserved Under the LSBRP, FY07 - FY09
Awarded to
Department Description L SBRP vendor
Yes No
1. Department of Corrections and Rehabilitation | Consultant for staffing studies N
2. Department of Economic Development Audio/visual purchase Y
3. Department of Economic Development Digital signage purchase Y
4. Department of Environmental Protection Le?‘se of wide format copier and N
maintenance
5. Department of Housing and Community Demolition Services Y
Affairs
6. Depgrtment of Housing and Community Demolition Services Y
Affairs
7. Department of Public Works and . . . .
Transportation Multi-family recycling bins
8. _Il?epartment_ of Public Works and Graphic Arts Services Y
ransportation
9. Department of Recreation Trophies, agwards, plagues, ribbons,
and engraving
10. Department of Technology Services IT group faci I.' tation '?”d business N
process mapping services
11. Montgomery County Public Libraries Printed labels N
12. Montgomery County Public Libraries Printed labels Y
13. Office of Human Resources JA\.NS software Ilcer1_so§, N
maintenance, and training
14. Office of Human Resources Grievance factfinderg/investigators Y
FY08 |
1. Department of Police Multi -agencies ur_uform laundry and N
dry cleaning services
2. Department of Economic Devel opment Space planning and design services Y
Provide and install audio visual
3. Department of Economic Development equipment at the Germantown Y
Incubator
4. Department of Fire and Rescue Services Fire-Rescue safety traffic vests Y
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Appendix C Cont.

Solicitations Reserved Under the LSBRP, FYO7 — FY09

Awarded to
Department Description L SBRP vendor
Yes No
1. Department of Fire and Rescue Services Bottled water Y
2. Department of Fire and Rescue Services Fire and rescue appa_rel Imprinting Y
and embroidery services
3. Department of General Services Transit bus enhanced cleaning service Y
4. Department of General Services Car wash service Y
5. Department of General Services Web—baged bid management system N
and services
6. Department of General Services Female facility upgrade N
7. Department of General Services Court reporting and stenographic Y
reporting services
8. Department of Public Libraries Bar code labels N
9. Department of Public Libraries Print ng of 3-part continuous-feed N
self-mailers
: Grounds maintenance services for
10. Department of Transportation park and ride lots Y
11. Department of Transportation Towing services for parking Y
enforcement
12. Department of Transportation Parking equipment maintenance N
13. Department of Transportation Marketing services for transit services N
Remove and replace of concrete curb,
14. Department of Transportation gutter and sidewalks in business Y
districts county wide
15. Office of Human Resources Executive development and coaching N
16. Regional Sarvices Center Printing of _marketl ng/events, dining v
and entertainment guides
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Appendix D
L SBRP-Eligible Procurements by Department, FY07-FY 08
Eligible
Total Eligible Procurements % of $
Department Procurements Awarded to LSBRP | Awarded
Vendors LSBRP
$ $

Total FYO7 $59,635,551 $11,451,682 19.2%
Department of Fire/Rescue Services $57,194 $57,194 100%
Department of Homeland Security $667,196 $667,196 100%
Department of Technology Services $21,154 $21,154 100%
Office of Community Use of Public Facilities $10,285 $10,285 100%
Office of Legidative Oversight $2,074 $2,074 100%
Office of the County Executive $7,540 $7,540 100%
Office of the County Council $128,499 $99,999 77.8%
Department of Housing & Community Affairs $66,250 $50,000 75.5%
Department of Environmental Protection $1,146,248 $621,249 54.2%
Department of Economic Development $102,611 $37,612 36.7%
Office of the County Sheriff $1,323,012 $413,250 31.2%
Office of Public Information $176,644 $46,054 26.1%
Department of Public Works & Transportation $26,751,521 $6,069,198 22.7%
Department of Police $530,706 $93,283 17.6%
Department of Recreation $11,300,217 $1,976,698 17.5%
Department of Correction & Rehabilitation Services $3,446,366 $437,221 12.7%
Department of Finance $1,442,330 $160,000 11.1%
Department of Public Libraries $202,256 $20,365 10.1%
Department of Health & Human Services $9,905,947 $640,940 6.5%
Regional Services Centers $536,980 $13,570 2.5%
Office of Human Resources $1,628,321 $6,800 0.4%
Board of Supervisors of Elections $137,504 $0 0.0%
Department of Permitting Services $19,065 $0 0.0%
Office of Management & Budget $19,630 $0 0.0%
Office of Zoning & Administrative Hearings $6,000 $0 0.0%
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Appendix D Cont.
L SBRP-Eligible Procurements by Department, FY07-FY 08

Eligible
Total Eligible Procurements % of $
Department Procurements Awarded to LSBRP | Awarded
Vendors L SBRP
$ $

Total FY08 $79,507,494 $11,821,023 14.9%
Circuit Court $62,081 $62,081 100%
Department of Liquor Control $77,000 $77,000 100%
Department of Permitting Services $9,140 $9,140 100%
Office of the County Council $84,500 $84,500 100%
Department of Economic Development $140,532 $122,632 87.3%
Department of Fire/Rescue Services $156,721 $97,791 62.4%
Department of Finance $128,964 $75,964 58.9%
Department of Environmental Protection $4,057,621 $1,826,229 45.0%
Office of Management & Budget $61,938 $24,999 40.4%
Department of Homeland Security $326,124 $116,624 35.8%
Department of Recreation $12,938,992 $2,355,980 18.2%
Department of Correction & Rehabilitation Services $1,673,772 $270,900 16.2%
Office of Human Resources $316,868 $45,582 14.4%
Department of Public Works & Transportation $39,867,122 $5,185,191 13.0%
Department of Police $2,015,445 $250,526 12.4%
Office of the County Sheriff $1,408,661 $169,825 12.1%
Office of Public Information $300,775 $25,000 8.3%
Department of Health & Human Services $14,703,445 $1,002,061 6.8%
Department of Public Libraries $558,545 $18,998 3.4%
Board of Supervisors of Elections $153,117 $0 0.0%
Department of Housing & Community Affairs $451,133 $0 0.0%
Office of the Inspector General $14,999 $0 0.0%
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Local Small Business Reserve Program Evaluation

The following three questions gather basic information about your business and how you learned about
the Local Small Business Reserve Program.

1. I first registered my business for the Local Small Business Reserve
Program (LSBRP) in:

2. I learned about the LSBRP from (select all that apply):

|:| A brochure
I:I County website
D County Government staff

l___—l Chamber of Commerce meeting

D A business event (e.g., procurement fair, networking event)

Other (please specify)

L el

3. My business is registered in the LSBRP as the following type of business:

O More than one of the above

The next few questions ask about your experience with County solicitations (i.e., Invitations for Bid
and/or Requests for Proposals).

E-1
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4. Please select the statement that most closely applies to your business.

O I responded to a County Government solicitation(s) and received a contract(s) RESERVED under the LSBRP.

O I responded to a County Government solicitation(s) and received a contract(s) THAT WAS NOT RESERVED under
the LSBRP.

O I responded to County Government solicitations and received BOTH RESERVED AND NON-RESERVED contracts
from the County.

O I have not received any contracts from the County.

5. Please select the statement that most closely applies to your business:

O There have been County Government solicitations for services/goods that my business provides, but I chose
not to respond.

O I have not seen any County Government solicitations for services/goods that my business provides.

O I responded to a County Government solicitation(s) RESERVED under the LSBRP, but I did not received a
contract.

O I responded to a County Government solicitation(s) THAT WAS NOT RESERVED under the LSBRP, but I did not

receive a contract.

O I responded to BOTH RESERVED AND NON-RESERVED County Government solicitations, but I did not receive a

contract.

6. How many County solicitations have you responded to?

Invitations for Bid | |

Requests for Proposals | |

7. In my experience, County Government solicitations for my commodity
code(s) are available:




Local Small Business Reserve Program Evaluation

8. Please indicate how you learned about the County Government
solicitation(s) that you responded to (select all that apply):

I:I Office of Procurement website

l:l Email notification

|:| Dicussion with County Government staff

|:| Information from others in the business community
l:‘ I have not responded to any solicitations

Other (please specify)

| ‘ b

The next two questions ask about your experience with LSBRP certification.

9. Please describe your experience with the LSBRP online self-certification
process:

Very difficult to use Difficult to use Neutral Easy to use Very easy to use
I found the online
system... O O O O O
10. Have you been asked to verify your eligibility for the LSBRP?
O Yes, when I received a contract(s)
O No, but I received a contract(s) that was RESERVED under the LSBRP
O No, the contract(s) I received was not reserved for the LSBRP

O No, I have not received a contract

The last four questions ask for your general feedback about the LSBRP.
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11. The goal of the LSBRP is to expand opportunities for local small
businesses to contract with the County Government. Please indicate
whether, in your opinion, the program meets this goal. Use the following
scale.

1 - Does not
5 - Has fully

meet the goal 2 3 4 ) No opinion
%t &l met its goal

The LSBRP... O O O O O O

Please explain your response.

\ |
| |
|

i

;J

12. Please rate your overall satisfaction with the LSBRP on the following
scale:

1 - Very 3 4 5 - Very No opini
nion
unsatisfied satisfied ¥

Overall program O O O O O O
4

satisfaction

Please explain your response.

g ‘

Lo

13. The County recently increased its local small business procurement goal
to 20% of eligible transactions and increased the maximum size of
businesses that are eligible to participate in the LSBRP. Do you expect these
changes to affect your business?

O I was not aware of these changes.

Please explain your response.

-
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14. Do you have any other comments about the LSBRP?
| =
; ,




